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EULES  OF  PEACTICE 

IN  THE 

SPPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

ADOPTED  AT  NOVEMBEB  TEKM,  1858,  AT  MOUNT  VERNON. 


WRITS  OF  ERROR  AND  SUPERSEDEAS. 

I.  No  supersedeas  will  be  granted,  unless  a  transcript 
of  the  record  on  which  the  application  is  made  be  com- 
plete, and  so  certified  by  the  clerk  of  the  court  below, 
and  the  requisite  bond  be  entered  into  and  filed  in  the 
office  of  the  clerk  of  this  court,  according  to  law,  with 
an  assignment  of  errors  written  on,  or  appended  to  the 
record. 

II.  Whenever  a  bond  is  executed  by  an  attorney  in 
fact,  the  clerk  shall  require  the  original  power  of  attor- 
ney to  be  filed  in  his  office,  unless  it  shall  appear  that 
the  power  of  attorney  contains  other  powers  than  the 
mere  power  to  execute  the  bond  in  question ;  in  which 
case,  the  original  power  of  attorney  shall  be  presented 
to  the  clerk,  and  a  true  copy  thereof  filed,  certified  by 
the  clerk  to  be  a  true  copy  of  the  original. 

III.  When  a  writ  of  error  shall  be  made  a  superse- 
deas, the  clerk  shall  indorse  upon  said  writ  the  following 
words :  "  This  writ  of  error  is  made  a  supersedeas,  and 
is  to  be  obeyed  accordingly ;"  and  he  shall  thereupon 
file  the  writ  of  error,  with  the  transcript  of  the  record, 
in  his  office.  Said  transcript  shall  be  taken  and  consid- 
ered as  a  due  return  to  said  writ;  and  thereupon  it  shall 
be  the  duty  of  the  clerk  to  issue  a  certificate  in  substance 
as  follows,  to  wit : 

STATE  OF  ILLINOIS,  SS: 

Office  of  the  Clerk  of  the  Supreme  Court. 
I  do  hereby  certify,  that  a  writ  of  error  has  issued  from  this  court  for  the 
reversal  cf  a  judgment  obtained  by vs. ,  in  the court 
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of .  at  the term,  A.  D.  18 — ,  in  a  certain  action  of ;  which 

writ  of  error  is  made  a  supersedeas,  and  is  to  operate  as  a  suspension  of  th  j 
execution  of  the  judgment;  and  as  such,  is  to  be  obeyed  by  all  concerned. 
Given  under  my  hand  and  the  seal  of  the  Suprejne  Court,  at  Springfield, 

this day  of ,  A.  D.  18—. 

,  Clerk. 

IV.  Writs  of  error  sliall  be  directed  to  the  clerk  or 
keeper  of  the  record  of  the  court  in  which  the  judg- 
ment or  decree  complained  of  is  entered,  commanding 
him  to  certify  a  correct  transcript  of  the  record  to  this 
court ;  but  when  the  plaintiff  in  error  shall  file  in  the 
office  of  the  clerk  of  this  court  a  transcript  of  the  rec- 
ord duly  certified  to  be  full  and  complete,  before  a  writ 
of  error  issues,  it  shall  not  be  necessary  to  send  such  writ 
to  the  clerk  of  the  inferior  court,  but  such  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ. 

V.  The  process  on  writs  of  error  shall  be  a  scire 
facias  to  hear  errors,  issued  on  the  application  of  the 
plaintiff"  in  error  to  the  clerk,  directed  to  the  sheriff*  or 
other  oflacer  of  the  proper  county,  commanding  him  to 
summon  the  defendant  in  error  to  appear  in  court,  and 
show  cause,  if  any  he  have,  why  the  judgment  or  decree 
mentioned  in  the  writ  of  error,  shall  not  be  reversed. 
If  the  scire  facias  be  not  returned  executed,  an  alias  and 
pluries  may  issue  without  an  order  of  court. 

YI.  The  first  day  of  each  term  shall  be  return  day, 
for  the  return  of  process.  And  no  party  shall  be  com- 
pelled to  answer  or  join  in  error,  unless  the  scire  facias 
shall  have  been  served  ten  days  before  the  return  day 
thereof ;  nor  shall  a  defendant  be  at  liberty  to  enter  his 
appearance  and  compel  the  plaintiff*  to  proceed  with 
the  cause,  unless  the  defendant  shall  have  given  the 
plaintiff"  ten  days'  notice,  before  the  term,  of  his  inten- 
tion to  enter  his  appearance  and  have  the  cause  proceed 
to  a  hearing. 

VII.  When  a  writ  of  error  not  operating  as  a  super- 
sedeas, shall  issue,  the  plaintiff  in  error  shall,  before  the 
third  day  of  the  return  term  thereof,  assign  the  partic- 
ular errors  of  which  he  complains ;  but  other  errors 
may  be  subsequently  assigned,  by  leave  of  the  court. 
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If  eiTors  are  not  assigned  as  aforesaid,  the  cause  may 
be  dismissed.  Errors,  when  assigned,  and  the  joinder 
therein,  shall  be  written  on  or  attached  to  the  record. 

ORIGINAL  ACTIONS. 

VIII.  In  proceedings  in  original  actions  relating  to 
the  revenue,  the  process  or  notice  of  a  motion  shall  be 
served  on  the  defendant,  at  least  twenty  days  before 
the  first  day  of  the  term.  If  there  shall  not  be  twenty 
days  betw^een  the  day  of  service  and  the  first  day  of 
the  term,  the  cause  may  be  continued  on  the  application 
of  the  defendant. 

IX.  In  such  original  actions,  if  a  declaration  set- 
ting fortli  the  cause  of  action  shall  not  be  filed,  at  least 
twenty  days  before  the  first  day  of  the  term,  the  cause 
may  be  continued  on  the  application  of  the  defendant. 

ABSTRACTS  AND  BRIEFS. 

X.  In  all  cases,  the  party  bringing  a  cause  into 
this  court  shall  be  required  to  file  with  such  record,  or 
wdiere  the  record  is  filed  for  a  supersedeas,  within  twenty 
days  thereafter,  a  full  and  complete  abstract  or  abridg- 
ment of  said  record,  referring  to  the  appropriate  pages 
of  the  record  abstracted,  by  numerals  on  the  margin, 
with  the  clerk  of  said  court,  and  no  cause  shall  be  heard 
until  three  days  after  such  abstract  or  abridgment  shall 
have  been  filed  as  aforesaid. 

It  shall  be  the  duty  of  the  clerk  to  cause  every  such 
abstract  or  abridgment  to  be  printed,  on  one  side  only, 
of  white  foolscap  paper,  having  a  margin  at  least  two 
inches  in  width,  on  the  left  hand  side  of  each  sheet,  one 
copy  of  which  shall  be  furnished  each  of  the  judges, 
one  to  the  reporter,  and  one  to  the  opposite  party,  for 
which  the  clerk  shall  be  allowed  fees  as  in  other  cases. 

Said  abstract  shall  be  printed  in  a  neat  and  workman- 
like manner,  with  small  pica  type  and  leaded  lines. 

XI.  In  case  the  appellant  or  plaintiff  in  error  shall 
neglect  to  file  an  abstract  in  compliance  with  the  rules 
of  this  court,  the  opposite  party  may  file  the  abstract 
and  prepare  the  cause  for  a  hearing  ex  parte,  and  have 
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the  costs  taxed  therefor,  provided  the  appeHant  or  plain- 
tiff ill  error  would  have  been  entitled  to  have  the  cause 
heard  at  the  same  term. 

XII.  That  seven  printed  copies  of  abstracts  be  fur- 
nished by  the  clerk,  under  the  rules  of  this  court — one 
for  each  of  the  judges,  one  for  the  reporter,  one  for  each 
of  the  parties,  and  one  to  be  filed  with  the  record.  And 
the  party  filing  the  abstract  shall,  at  the  same  time, 
deposit  with  the  clerk  twenty  cents  for  each  hundred 
words  contained  in  the  abstract,  or  in  lieu  thereof  he 
may  furnish  the  clerk  with  the  printed  copies  of  the 
abstract  as  required,  and  no  cause  shall  be  heard  until 
such  printed  abstracts  shall  have  been  furnished. 

XIII.  It  shall  be  the  duty  of  the  counsel  for  appel- 
lant or  plaintiff  in  error  to  furnish  each  of  the  justices 
with  a  printed  brief  of  the  points  and  authorities  to  be 
used  in  the  argument  of  the  cause  at  the  commence- 
ment of  such  argument,  and  a  copy  thereof  shall  be 
filed  with  the  clerk  for  the  use  of  the  opposite  counsel 
at  least  one  day  previous  to  the  argument.  The  defend- 
ant's counsel  shall  also  furnish  each  of  the  justices  and 
the  opposite  counsel,  at  the  commencement  of  the  argu- 
ment, a  printed  brief  of  the  authorities  he  intends  to 
cite. 

XIV.  The  defendant's  counsel  shall  be  permitted, 
if  he  be  not  satisfied  with  the  abstract  or  abridgment 
by  the  plaintiff's  counsel,  to  furnish  each  of  the  justices 
of  this  court  with  such  further  abstracts  as  he  shall 
deem  necessary  to  a  full  understanding  of  the  merits 
of  the  cause. 

XV.  If  the  rules  in  relation  to  the  furnishing  and 
filing  of  abstracts  and  briefs  are  not  complied  with,  the 
cause  shall  either  be  continued  or  dismissed  at  the  dis- 
cretion of  the  court. 

DOCKETING  AND  HEARING. 

XVI.  Causes  in  which  the  people  are  a  party,  and  in 
which  they  have  a  direct  interest  in  the  decision,  shall 
be  placed  at  the  head  of  the  docket ;  all  other  causes 
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shall  be  docketed  and  called  for  argument  in  the  order 
in  which  the  records  shall  have  been  filed  with  the  clerk. 

XVII.  When  a  rule  shall  have  been  taken  to  join  in 
error,  tlie  appellant  or  plaintiff  in  error,  when  such  rule 
shall  not  have  been  complied  with,  may  take  a  judg- 
ment by  default,  or  may  set  down  the  cause  for  hearing 
ex  parte,  and  the  court  shall  give  such  judgment  as  the 
case  may  warrant. 

XYIII.  All  causes  in  which  no  counsel  shall  be 
entered  on  the  docket,  and  where  no  appearance  is 
entered,  will  be  dismissed  when  called  for  hearing,  un- 
less cause  is  shown  for  a  continuance. 

XIX.  The  civil  docket  shall  be  called  numerically, 
and  the  causes  shall  be  argued,  continued,  or  otherwise 
disposed  of,  as  they  are  called,  unless,  for  good  cause 
shown,  they  be  placed  at  the  foot  of  the  docket ;  all 
unexpired  rules  will  terminate  upon  the  call  of  the 
cause  for  hearing :  Provided,  That  the  court  shall  give 
time  to  either  party  without  the  consent  of  the  other, 
the  cause  shall  not  lose  its  precedence  on  the  docket. 

XX.  All  causes  will  be  disposed  of  for  the  term, 
upon  the  second  calling  of  the  docket. 

MOTIONS. 

XXI.  Motions  may  be  made  immediately  after  the 
decisions  of  the  court  are  announced,  but  at  no  other 
time,  unless  in  case  of  necessity,  or  in  relation  to  a  cause 
when  called  in  course. 

XXII.  Motions  are  to  be  made  by  the  attorneys  in 
the  following  order :  First,  by  the  attorney  for  the  peo- 
ple, next,  by  the  oldest  practitioner  at  the  bar,  and  so  on 
to  the  youngest. 

XXIII.  All  special  motions  shall  be  in  writing  and 
filed  with  the  clerk,  together  with  the  reasons  in  support 
thereof,  at  least  one  day  before  they  shall  be  submitted 
to  the  court.  Objections  to  motions  must  also  be  in 
writing ;  oral  arguments  will  not  be  heard. 

XXIV.  When  a  motion  is  intended  to  be  based  on 


XVI  RULES     OF     PKACTICE. 

matters  Avliich  do  not  appear  by  the  record,  the  facts 
must  be  disclosed  and  supported  by  affidavit. 

RE-HEARING  OF  CAUSES. 

XXV.  Application  for  a  re-hearing  of  any  cause 
shall  be  made  by  petition  to  the  court,  signed  by  coun- 
sel, briefly  stating  the  grounds  for  a  re-hearing,  and  the 
authorities  relied  on  in  support  thereof;  notice  of  such 
intended  application  having  been  first  given  to  the  op- 
posite party  or  his  counsel.  When  a  re-hearing  is  grant- 
ed, notice  shall  be  given  to  the  opposite  party  of  the 
time  when  such  re-hearing  will  be  had. 

XXVI.  Any  two  of  the  justices  of  this  court  may,  in 
vacation,  issue  an  order  which  shall  operate  as  a  superse- 
deas in  any  case  which  has  been  submitted  to  this  court 
for  hearing  and  judgment,  whenever  a  re-argument  of 
the  same  shall  in  their  opinion  be  advisable. 

XXVII.  Where  an  opinion  in  any  case  is  filed  in  va- 
cation, and  a  petition  for  a  re-hearing  shall  be  j^resented 
to  either  of  the  justices  of  this  court,  if  he  shall  certify 
that  there  is  probable  grounds  for  granting  a  re-hearing, 
all  further  proceedings  authorized  by  the  judgment  of 
this  court  shall  be  stayed  until  the  next  term  of  the 
court  in  the  division  in  which  the  judgment  shall  have 
been  rendered. 

EXECUTIONS. 

XXVIII.  Upon  the  affirmance  of  judgments,  execu- 
tions may  issue  at  the  option  of  the  party,  from  this  court, 
or  if  such  party  so  elect,  a  writ  of  procedendo  shall  be 
issued  to  the  court  below,  upon  the  payment  by  the 
successful  party  of  the  costs  made  by  him  in  this  court. 

CLERK'S  FEE. 

XXIX.  The  clerk  is  authorized  to  demand  payment 
in  advance  before  he  shall  be  required  to  perform  any 
official  service :  Provided,  That  if  any  party  shall  deposit 
five  dollars  with  the  clerk,  or  shall  give  security,  signed 
by  some  person,  to  be  approved  by  the  clerk,  for  the 
payment  of  all  costs  such  party  may  make  or  be  ad- 
judged to  pay,  then  so  much  of  this  rule  as  requires 
payment  in  advance  shall  not  apply  to  such  party. 
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(NOTICE  TO  NON-RESIDENTS.) 

XXX.  In  all  cases  where  a  writ  of  error  and  scii^e 
facias  shall  be  sued  out,  the  plaintiff  therein,  or  other 
pei-son  for  him,  may  file  with  the  clerk  of  the  court  for 
the  division  in  which  said  writs  issued,  an  afiidavit,  set- 
ting forth  that  the  defendant  or  defendants  has  or  have 
gone  out  of  this  State,  so  that  process  cannot  be  served 
on  him,  her,  or  them,  or  that  he  or  they  are  non-resi- 
dents of  this  State,  or  on  due  inquiry  cannot  be  found, 
or  is  or  are  concealed  in  this  State  so  that  process  can- 
not be  served  on  him  or  them,  or  evades  service  of  said 
process ;  and  thereupon  it  shall  be  the  duty  of  said 
clerk  of  the  proper  division  to  cause  publication  of 
notice  to  be  made  to  said  defendant  or  defendants,  in 
some  newspaper  published  in  the  county  where  said 
court  for  said  division  shall  be  held,  setting  forth  the 
pendency  of  said  writ  of  error,  the  names  of  the  par-* 
ties,  the  title,  term  and  time  of  said  court  to  which  the 
scire  facias  may  be  returnable ;  which  notice  shall  be 
])ublished  for  four  consecutive  weeks,  the  first  insertion 
to  be  not  less  than  sixty  days  before  the  return  day  of 
said  writ.  And  in  case  there  shall  be  no  newspaper 
published  in  the  county  where  by  law  said  court  is  to 
be  holden,  then  said  notice  may  be  published  in  any 
})aper  in  said  division  ;  and  upon  the  same  being  done, 
and  a  certificate  of  publication,  signed  by  the  publisher, 
together  with  proper  affidavit  (that  a  copy  of  said  no- 
tice has  been  mailed  to  said  defendant  at  his  usual  post 
office,  naming  it  and  the  time  when  mailed,  if  known, 
so  distinctly  marked  that  attention  will  be  called  there- 
to), being  filed  with  the  clerk  of  said  court;  and  if  such^ 
notice  shall  not  have  been  sent  to  the  party  or  parties,'- 
and  each  of  them,  an  affidavit  shall  be  filed  showing^ 
that  upon  diligent  inquiry  the  residence  or  post  office  of  "^ 
the  party  or  parties  to  whom  such  notice  has  not  been 
sent,  could  not  be  ascertained  ;  said  cause  shall  proceed 
as  if  the  said  defendants  or  defendant  had  been  person-' 
ally  served. 

LIBRARY. 

XXXI.  No  book  shall  be  taken  from  the  library  of 
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the  Supreme  Court  without  the  consent  of  the  court; 
and  if  any  one  shall  take  away  a  book  without  such 
consent,  such  person  shall  be  considered  in  contempt  of 
the  court,  and  may  be  fined  at  the  discretion  of  the 
court. 

XXXII.  The  books  of  the  law  library  shall  not  be 
marked  or  underlined  with  pen  or  pencil,  nor  shall  the 
pages  of  the  same  be  folded  down. 

The  librarian  shall  adopt  such  rules  as  to  the  safe 
keeping  of  the  books  as  he  may  deem  expedient. 

RECORDS. 

XXXIII.  No  person  shall  remove  from  the  office  of 
the  clerk  any  record  of  this  court,  except  upon  special 
leave  granted  for  that  purpose.  No  record  shall  be 
taken  from  the  files  of  the  court,  except  on  application 
therefor  to  the  clerk  or  his  deputy;  and  it  is  made  the 
duty  of  the  clerk  to  report  promptly  to  the  court  every 
violation  of  this  rule.  The  clerk  shall  be  held  respon- 
sible for  the  safe  keeping  and  production  of  the  records. 

Application  for  leave  to  remove  records  may  be  con- 
sidered at  any  time,  in  the  discretion  of  the  court. 

RECORDS  OF  INFERIOR  COURTS. 

XXXIV.  Hereafter,  the  clerks  of  the  several  infe- 
rior courts  in  this  State,  in  cases  of  appeal  and  of  error 
ov  certiorari,  in  making  up  "an  authenticated  copy  of 
the  record  of  the  judgment  appealed  from,"  or  in  send- 
ing up  a  transcript  of  the  record  to  this  court  as  a  return 
to  a  writ  of  error  or  certiorari,  shall  certify  to  this  court, 
1st,  a  copy  of  the  process ;  2d,  the  pleading  of  the  par- 
ities respectively  ;  3d,  the  verdict  in  jury  trials  ;  4th,  the 

judgment   of  the  court    below,  whether    tried    by    the 
court  or  jury ;  5th,  all  ordei's  in  the  same  cause  made 
by  the  court ;  6th,  the  bill  of  exceptions ;  and  7th,  the 
,  appeal  bond  in  cases  of  appeal. 

And  in  no  case  shall  the  said  clerk  insert  in  such  tran- 
'  script  any  affidavit,  account,  or  other  document  or  writ- 
ing, or  other  matter,  which,  according  to  the  decisions 
of  this  court,  have  been  held  to  constititute  no  part  of 
the  record  of  a  cause. 
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This  rule  shall  not  extend  to  appeals  or  writs  of  error 
in  chancery  or  criminal  causes. 

XXXV.  The  clerk  of  the  court  below  shall  arrange 
the  several  parts  of  the  record  aforesaid  according  to 
their  chronological  order.  The  clerk  of  this  court  shall 
not  tax  as  costs  in  this  court  any  matter  inserted  in  such 
transcript  contrary  to  this  rule. 

XXXVI.  The  party  or  his  attorney  may,  by  precipe, 
indicate  to  the  clerk,  and  direct  what  of  the  files  of  the 
cause  shall  be  copied  into  the  record ;  and  in  such  case, 
if  the  record  shall  be  insufficient,  it  shall  be  supplied  at 
his  costs,  and,  if  unnecessarily  voluminous,  he  shall  pay 
the  costs  accrued,  on  account  of  the  copying  of  such 
unnecessary  matters. 

MANDAMUS. 

XXXVII.  Before  an  application  for  a  writ  of  man- 
damus will  be  heard  by  this  court,  the  applicant  must 
show  that  all  the  parties  interested  in  the  subject  matter 
to  be  reached  or  affected  by  the  issuance  of  the  writ, 
have  been  notified  in  writing  of  the  time  and  place  of 
the  intended  application,  at  least  ten  days  previous 
thereto,  unless  the  court  for  special  reasons  shall  other- 
wise direct. 

AGREED  CASES. 

XXXVIII.  No  judgment  will  be  pronounced  in  any 
agreed  case  placed  upon  the  records  of  this  court,  unless 
an  affidavit  shall  be  filed,  setting  forth  that  the  matters 
presented  by  the  record  were  litigated  in  good  faith 
about  a  matter  in  actual  controversy  between  the  par- 
ties, and  that  the  opinion  of  this  court  is  not  sought 
with  any  other  design  than  to  adjudicate  and  settle  the 
law  relative  to  the  matter  in  actual  controversy  between 
the  parties  to  the  record. 

SECURITY  FOR  COSTS. 

XXXIX.  Upon  filing  an  affidavit  that  any  plaintiff 
in  error  is  not  a  resident  of  this  State,  and  that  no  bond 
for  costs  has  been  filed,  a  rule  shall  be  entered  against 
him,  of  which  he  shall  take  notice,  to  show  cause  why 
the  writ  shall  not  be  dismissed. 
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LICENSE  OF  ATTORNEYS. 

XL.     The  clerk  of  eacli  division  of  this  court  shall 
as  soon  as  practicable,  procure  blank  licenses   for  the 

admission  of  attorneys  and  counselors  at  law,  jDrinted 
upon  parchment,  with  appropriate  vignette,  and  that 
thereafter  licenses  shall  only  be  issued  upon  sucli  blanks, 
to  be  furnished  by  said  clerks.  That  the  clerks  afore- 
said shall  be  allowed  to  charge  each  attorney  admitted, 
five  dollars  for  said  blank,  including  the  fee  for  enrolling 
the  name  of  said  attorney  on  the  roll  of  attorneys,  in 
liis  office. 

XLI.  Hereafter,  all  applicants  for  license  to  prac- 
tice as  attorneys  and  counselors  at  law,  residing  in 
the  third  grand  division,  who  have  not  been  licensed  in 
another  State,  before  any  license  shall  be  granted  them 
for  that  purpose,  shall  present  themselves  to  the  court 
in  session,  or  to  a  standing  committee  of  this  court  for 
examination ;  and  no  license  will  be  granted  to  any 
aT)plicant  in  the  said  grand  division  until  the  court  shall 
be  satisfied  by  an  examination,  or  until  such  committee, 
or  a  majority  thereof,  shall  furnish  a  certificate  that  the 
applicant  for  admission  is,  by  his  qualifications,  entitled 
to  receive  a  license. 

•  XLII.  Norman  B.  Judd,  Ebenezer  Peck  and  Cory- 
don  Beckwith  shall  be  a  standing  committee  as  exam- 
iners under  the  foregoing  rule.* 

XLIII.  Hereafter,  reports  of  committees  appointed 
by  judges  of  the  Circuit  Court,  or  the  certificates  of 
attorneys  who  have  not  been  appointed  by  the  justices 
of  this  court,  will  not  be  deemed  sufficient  to  authorize 
the  issuing  of  a  license  to  practice  as  an  attorney  or 
counselor  at  law. 

RULES  RESCINDED. 

XLIV.  All  previous  rules  of  this  court  are  hereby 
rescinded. 


*  Note. — Tlie  examininpr  committee  require  a  certificate,  to  the  effect  that 
the  applicant  for  examination  has  studied  two  years  continuously,  one  year 
of  which  must  have  been  with  an  attorney  in  this  State. 
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Stephen  E.  Eowan  and  Nancy  Ann,  his  Wife,  Com- 
plainants, Appellants,  v.  John  Reed,  Junior,  Joseph 
Bowles  and  Wife  et  al.,  Appellees. 

APPEAL  FROM  GALLATIN. 

Where  a  petition  for  partition  is  filed,  and  a  part  of  the  claimants  file  a  bill  in 
chancery  asking  a  commission  of  partition,  making  especial  allowances  for 
certain  expenditures  made  to  improve  the  estate  sought  to  be  partitioned,  it 
was  shown  that  the  object  of  the  expenditure  was  not  to  benefit  the  estate, 
and  that  the  parties  who  made  the  expenditures  had  enjoyed  the  fruits  of 
them ;  Held,  that  the  enjojTnent  was  a  fair  set  off"  to  the  improvements  made, 
and  that  there  were  no  equities  presented  requiring  especial  relief. 

The  appellants  filed  their  hill  at  the  Octoher  term,  1855,  of 
the  Gallatin  Circuit  Court,  against  the  appellees,  alleging  that 
John  Reed,  Sr.,  the  father  of  complainant,  Nancy  Ann,  died 
seized  of  certain  real  estate,  described  in  complainant's  bill, 
leaving  Margaret  Reed,  his  widow,  and  the  complainant,  Nancy 
Ann,  and  John  Reed,  Jr.,  children  of  the  said  John  Reed,  Sr., 
and  Alexander  Reed,  grandson,  and  Rebecca  Bowles,  the  grand- 
daughter of  said  John  Reed,  Sr.,  who  is  now  the  wife  of  Joseph 
Bowles,  his  only  heirs  at  law,  him  surviving,  to  whom  the  said 
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real  estate  descended,  subject  to  tlie  dower  of  the  said  Margaret 
Reed,  widow. 

That  said  Alexander  Reed  afterwards  died,  leaving  Mary  Ann 
McCallen,  his  widow,  who  is  the  wife  of  Andrew  McCallen,  and 
Mary,  Josephine  and  Andrew  J.  McCallen,  the  half-brother  and 
half-sisters  of  said  Alexander  Reed,  heir  and  heiresses  at  law, 
[  *22  ]  to  whom  his  interest  in  the  lands  of  John  Reed,  deceased, 
immediately  descended,  and  vested,  in  the  proportions  following, 
viz.:  To  the  complainants,  in  right  of  the  said  Nancy  Ann, 
one-fourth ;  to  the  said  Joseph  Bowles  and  wife,  in  right  of  the 
said  Rebecca,  one-fourth;  to  the  said  John  Reed,  Jr.,  one-fourth; 
to  the  said  Andrew  and  Mary  Ann  McCallen,  one  undivided 
tenth-part,  and  to  the  said  Mary,  Josephine  and  Andrew  J, 
McCallen,  one-twentieth  part  of  said  premises,  each;  the  said 
Mary  Ann,  Josephine,  Mary  and  Andrew  J.  being  seized  of  one 
undivided  fourth  of  said  premises,  as  heirs  of  said  Alexander 
Reed;  the  said  Mary,  Josephine  and  Andrew  J.  being  infants. 

That  a  brick  dwelling  house  was  built  by  complainant,  Stephen, 
upon  the  liomestead  farm  of  the  said  John  Reed,  Sr.,  deceased, 
at  the  request  of  tlie  said  Margaret  Reed,  widow,  whose  dower 
liad  never  been  set  apart  to  her,  and  who  occupied  the  said 
liomestead  farm  after  the  death  of  her  husband  until  the  filino- 
of  this  bill,  and  that  the  said  brick  house  was  indispensable  to 
the  comfort  of  the  said  Margaret  Reed,  widow,  the  dwelling- 
house  that  was  on  the  homestead  of  the  deceased  being  in  a 
dilapidated  condition,  and  unfit  for  lier  to  live  in. 

That  said  Rowan  also  cleared  forty  acres  of  ground  on  said 
farm,  at  an  expense  of  $200,  and  also  had  200  rods  of  ditching- 
done  on  said  farm,  at  a  cost  of  $G0,  and  enhanced  the  value  of  the 
inheritance  to  the  extent  of  $1,060,  or  more;  and  also  made 
an  improvement  on  the  Nettle  Bottom  farm,  part  of  the  real 
estate  of  which  said  Reed  died  seized,  worth  about  $50 ;  said 
improvements  being  a  double  log  cabin,  and,  at  the  time  of  filing 
complainants'  bill,  occupied  by  Andrew  McCallen,  one  of  the 
defendants  therein;  all  which  said  improvements  w^ere  made 
with  the  approbation  and  knowledge  of  the  defendants,  and 
were  necessary  and  proper,  and  indispensable  to  the  enjoyment 
of  the  said  estate;  which  said  improvements  and  expenditures 
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complainants  claim  that  the  defendants  should,  in  equity,  con- 
tribute towaixis  liquidating,  before  partition  be  made,  or  that 
the  portion  of  the  said  real  estate,  on  which  said  improvements 
were  made,  should  be  set  apart  to  complainants,  without  account 
for  the  enhanced  value  thereof,  but  which  equitable  contribution 
the  said  defendants  refused  to  make,  and,  instead  of  so  doing, 
have  presented  their  petition,  on  the  common  law  side  of  the 
court,  praying  a  legal  partition  of  the  said  real  estate,  without 
any  regard  to  tlie  equities  of  complainants  therein. 

The  comj)lainants  prayed  that  a  commission  of  partition  be 
issued  out  of  chancery,  to  assign  the  dower  of  the  said  Margaret 
Reed,  widow,  in  the  said  lands,  and  to  make  an  equitable  par- 
tition thereof,  among  the  complainants  and  the  other  parties  in 
interest,  and  that  the  complainant,  Stephen,  be  allowed  what 
was  right  for  his  expenditures  as  aforesaid,  or  that  there  [  *23  ] 
might  be  allotted  him  and  his  said  wife,  for  their  share  of  said 
estate,  that  portion  of  the  lands  of  the  said  Reed,  deceased,  on 
which  said  improvements  were  made,  and  that  the  said  Joseph 
and  Rebecca  Bowles,  and  Andrew  and  Mary  Ann  McCallen, 
and  Mary,  Josephine  and  Andrew  J.  McCallen,  might  be  made 
defendants'  guardians  ad  Uteni^  ap}X)inted  for  said  infants,  and 
that  an  injunction  issue  restraining  said  defendants  from  pro- 
ceeding at  law  with  said  suit  for  partition. 

This  is  the  substance  of  the  bill  sworn  to  by  complainant, 
Stephen  R.  Rowan,  as  required  by  law,  and  the  defendants 
called  upon  to  answer  the  bill  without  oath. 

At  the  same  term  of  court,  separate  answers  were  filed  by 
Joseph  Bowles  and  wife,  and  Andrew  McCallen  and  wife — the 
answer  of  the  said  McCallen  and  wife  being,  in  effect,  on  behalf 
of  the  minors  as  well  as  himself  and  wife,  but  no  answer  appears 
to  have  been  filed,  in  form,  for  or  on  behalf  of  the  minor 
children  of  said  Andrew  and  wife. 

The  answers  of  Bowles  and  wife  deny  all  the  equities  of  com- 
plainants, and  deny  that  the  building  the  house  was  necessary 
to  the  occupancy  of  the  homestead,  but  admit  that  they  have 
filed  their  petition  for  partition  at  law,  and  insist  upon  it,  as  a 
defense  to  the  relief  sought  for,  that  complainants  enjoyed  the 
profits  of  the  home  farm,  and  occupied  the  brick  house,  which, 
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they  aver,  was  built  for  tlie  benefit  of  the  widow  and  RoAvan, 
and  not  for  their  benefit,  and  more  than  compensated  complain- 
ants for  any  outlay  by  complainant,  Stephen — ajso  deny  that 
said  improvements  were  made  by  their  consent,  etc.,  or  that 
they  knew  of  said  improvements,  and  also  allege  that  the 
defendants,  Mary,  Josephine  and  Andrew  J.  McCallen,  were 
minors,  and  could  not  consent,  and  that  they  have  never  received 
any  rents  or  profits  from  the  estate. 

The  answers  of  McCallen  and  wife  were  to  the  same  effect — 
to  which  answers  a  general  replication  was  filed. 

The  defendants  gave  complainants  notice  that  they  would 
present  their  answers,  denying  the  allegations  in  complainants' 
bill,  together  with  aflidavits,  and  filed  the  affidavits  of  the  fol- 
lowing persons,  viz. :  Aaron  K.  Stout,  James  Beasley,  and  Alex- 
ander Kirkpatrick ;  the  complainants  having  also,  in  support 
of  their  bill,  filed  the  aflidavits  of  the  following  named  persons, 
viz.:  Henry  Gill,  H.  H.  Thomasson  and  Margaret  Heed;  and, 
at  the  October  term,  A.  D.  1855,  of  the  Circuit  Court  of  Gal- 
latin County,  the  complainants  moved  for  an  injunction,  as 
j)rayed  for  in  their  bill,  and,  at  a  court,  held  on  the  1st  !Novem- 
ber,  1856,  the  said  Circuit  Court,  after  the  cause  being  submitted 
on  bill,  answers,  replication,  and  the  aflidavits  on  file,  on  behalf 
['^2'4  ]  of  complainants  and  defendants,  overruled  the  motion 
and  dismissed  the  bill  at  complainants'  cost. 

"Whereupon  the  complainants  appealed  to  this  court,  which 
appeal  was  allowed,  by  consent  of  parties,  without  giving  bond, 
the  cause  to  stand  for  a  hearing  at  the  ensuing  term  of  the  Su- 
preme Court,  to  be  held  in  November,  1856,  the  same  as  though 
thirty  days  had  intervened  between  the  time  of  making  said 
appeal  and  the  sitting  of  said  Supreme  Court. 

The  said  aflidavits,  also,  by  agreement,  were  to  be  considered 
as  depositions. 

Ileversal  of  decree  to  operate  as  an  injunction,  according  to 
prayer  of  bill. 

Proceedings  at  law  to  be  stayed  until  the  further  order  of  the 
court  therein. 

And  now  the  complainants  seek  to  reverse  the  decree  of  the 
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Circuit  Court  of  Gallatin  county,  for  the  following  errors 
assigned  upon  the  record: 

1st.  That  the  court  erred  in  refusing  complainants'  application 
for  an  injunction. 

2nd.  Because  the  court  erred  in  dismissing  complainants' 
bill,  at  their  cost,  and 

3rd.  Because  the  court  erred  in  overrulino:  said  motion  for 
an  injunction,  dismissing  said  bill,  and  in  not  granting  the  relief 
prayed  for. 

The  following  are  the  affidavits  submitted: 

Aai'on  Jx.  Stout,  for  the  defendants,  deposed,  that  he  has 
resided  in  Shawneetown  for  the  last  sixteen  years,  and  was  per- 
sonally acquainted  with  John  Reed,  senior,  deceased,  who  died 
about  February,  IS-IT;  that  at  the  time  of  his  death  he  resided 
about  two  miles  from  Shawneetown,  where  he  had  resided  ever 
since  affiant  moved  to  the  county.  There  was  cleared  and  in 
cultivation,  at  the  time  of  the  death  of  Reed,  about  one  hundred 
and  eighty-five  acres  of  land  on  the  farm  where  Reed  lived,  and 
on  adjoining  fields;  that  the  use  and  occupancy  of  the  farm? 
annually,  since  Reed's  death,  has  been  reasonably  worth  twelve 
bushels  of  corn  to  the  acre,  and  the  average  value  and  jDrice  of 
corn  since  Reed's  death  up  to  the  present  time,  is  about  twenty- 
five  cents  per  bushel.  He  further  states,  that  he  was  employed 
by  Rowan  to  erect  a  brick  house  on  the  farm,  which  he  did,  and 
that  the  brick  work  and  the  materials  for  it  were  worth  about 
three  hundred  dollars,  and  the  entire  cost  of  the  house  would 
not  exceed  six  hundred  dollars;  that  after  the  house  was  built, 
Rowan  moved  into  it  and  lived  in  it  about  three  years,  and  some 
of  that  time  cultivated  a  part  of  the  farm,  and  since  he  moved 
into  the  house,  he  has  cultivated  more  or  less  of  the  farm  each 
year  up  to  the  present  time  (8th  Nov.,  1855).  He  further 
states,  that  Rowan  had  cut  about  eighteen  oak  trees,  and  made 
posts  of  them  for  twenty-four  acres  of  land  of  his  own ;  [  *25  ] 
that  oak  trees  were  worth  $1.50  each.  Rowan  told  him  he  was 
getting  some  posts  for  his  fence  off  the  "  Reed  land." 

James  Beasley  states,  that  he  resides  in  this  (Gallatin) 
county,  and  has,  continuously,  within  three-quarters  of  a  mile 
of  the  dwelling-house  of  the   "Home  farm"  of  John  Reed, 
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senior,  deceased,  ever  since  tlie  summer  of  1847;  that  Marga- 
ret, the  widow  of  John  Reed,  senior,  deceased,  has  resided  upon 
the  Home  farm  ever  since  the  death  of  her  Imsband;  that  at 
the  time  of  his  death  there  was  cleared  and  in  cultivation  about 
one  hundi-ed  and  eig-hty-iive  acres,  including  the  dwelling;  that 
there  was  then,  in  1847,  and  is  yet,  a  good  orchard  of  about  ten 
acres,  principally  apple  trees;  that  a  fair  rent  for  the  improved 
land  would  be  twelve  bushels  of  corn  to  the  acre  each  year  since 
Reed  's  death,  and  the  average  price  of  corn  would  be  twenty- 
live  cents  per  bushel;  that  Rowan  cultivated  thirty  acres  of  the 
one  hundred  and  eighty-five  acres  for  the  years  1849,  '50  and 
'51;  that  another  thirty  acres,  part  of  the  one  hundred  and 
eighty-five  acres,  was  cultivated  by  Rowan  for  the  years  1854 
and  '55,  and  other  five  acres  of  the  same.  Rowan  cultivated  for 
six  years,  and  rented  the  same  five  acres  to  one  Overton,  who 
paid  Rowan  rent:  this  since  the  death  of  Reed;  that  the  two 
fields  of  thirty  acres  each,  cultivated  by  Rowan,  and  rented  by 
him  as  stated,  were  reasonably  worth  twelve  bushels  of  corn 
per  acre  for  each  year,  and  corn  worth,  in  the  ear,  on  the  places, 
twenty-five  cents  per  bushel;  that  Mrs.  Reed,  the  widow,  and 
John  Reed,  junior,  together,  have  cultivated  twenty  acres  of  the 
one  hundred  and  eighty-five  acres,  for  eight  years,  and  other 
twenty  acres  of  the  same  for  nine  years,  being  ever  since  Reed 's 
death,  and  other  four  acres  of  same  for  nine  years,  being  ever 
since  the  death  of  Reed,  and  other  five  acres  of  tlie  same  for  the 
year  1855;  that  the  rent  of  these  several  tracts  was  worth 
twelve  bushels  of  corn  to  the  acre;  the  remainder  of  the  one 
hundred  and  eighty-five  acres  has  been  rented  to  different  per- 
sons ever  since  Reed 's  death,  by  Margaret  Reed  principally,  and 
some  by  Rowan.  The  names  of  the  tenants  to  whom  the  land 
was  rented  are  given  by  the  affiant.  He  further  states  that 
Rowan  cleared  about  ten  or  twelve  acres  of  woodland  adjoining 
the  one  hundred  and  eighty-five  acres,  and  about  two  miles  from 
the  centre  of  Shawnee  town;  that  the  principal  part  of  the  wood 
thus  taken  off  was  hauled  to  and  sold  by  Rowan  in  that  town, 
and  he  used  some  of  it  himself ;  that  the  timber  on  the  land  was 
well  worth  the  labor  and  expense  of  clearing  it;  affiant  offered 
to  clear  it  for  the  wood,  and  Rowan  refused,  and  said  that 
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Bowles  had  been  cutting  up  about  tlie  land,  and  that  he  would 
not  give  any  one  leave  to  cut  wood  on  it  but  himself.  He  fur- 
ther states,  that  Rowan  and  his  family  resided  on  the  [  *26  ] 
"  Home  farm  "  in  the  house  with  Mrs.  Reed  in  1847,  and  until 
the  brick  house  was  built,  about  five  or  ten  feet  from  the  old 
dwellino'-house,  and  then  Rowan  and  his  family  moved  into  the 
brick  house,  and  continued  to  live  in  it  about  four  years,  the 
widow,  Mrs.  Reed,  continuing  in  the  old  dwelling-house  until 
Rowan  moved  out  of  the  brick  house,  and  she  moved  into  it; 
that  whilst  Rowan  resided  on  the  larm  he  cleaned  out  a  kind  of 
branch  on  it,  and  changed  the  direction  of  tlie  water  on  the  land 
he  cultivated,  and  that  the  ditch  thus  cut  by  him  is  now  of  no 
value  to  the  farm.  He  also  states,  that  he  heard  Rowan  snj, 
two  or  three  times,  that  the  old  Doctor  had  been  living  in  the 
old  house  a  long  time,  and  that  it  was  not  fit  for  the  old  lady  to 
live  in;  that  he  intended  to  build  a  house  purposely  for  her  to 
liv^ein,  and  that  if  the  heirs  did  not  help  pay  for  it,  they  could 
go  to  hell. 

J  lexander  Kirkjpatrich  deposes,  that  he  was  the  guardian  of 
Rebecca  Reed,  now  Rebecca  Bowles;  that  she  resided  with 
affiant  at  the  time  of  Reed's  death,  and  for  three  years  there- 
after; that  he  was  not  consulted  about  building  a  brick  house 
on  the  old  Reed  "  Home  farm,"  nor  did  he  give  any  consent  that 
a  house  should  be  built  on  it,  and  is  confident  that  Rebecca  did 
not  consent;  if  she  had  been  consulted,  he  would  have  known  it. 
He  further  states,  that  he  and  Rebecca  were  opposed  to  Rowan's 
moving  on  to  the  farm,  and  to  his  cultivating  any  part  of  it,  or 
exercising  any  acts  of  ownership  or  control  over  the  "Home 
farm." 

In  another  affidavit,  Kirkpatrick  gives  the  ages  of  Rebecca 
Bowles,  and  of  the  children  of  McCallen,  showing  that  they 
were  under  ace. 

On  the  part  of  complainants, 

Henry  Gill  deposes,  that  he  was  raised  in  Gallatin  county, 
and  resided  within  three-fourths  of  a  mile  of  the  late  Dr.  Reed's 
for  twenty-five  years  next  before  his  death,  and  that  during  a 
great  portion  of  the  time  he  worked  moi'e  or  less  upon  the 
"  homestead  farm,"  on  which  Reed  died  in  February,  1847;  that 
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Lis  widow  has  occupied  it  ever  since;  that  at  Reed's  death  the 
dwelling-house  was  in  a  wretched  state  of  repair,  the  timber 
with  which  the  cellar  had  been  walled  was  decayed,  and  a  bad 
smell  came  up  through  the  floor;  half  of  the  building,  being  an 
addition,  was  much  decayed,  and  liable  to  fall  at  anytime,  so 
much  so  that  it  was  not  good  economy  to  repair  it.  Rowan 
moved  to  the  premises,  and  soon  after,  iu  1848,  erected  a  brick 
house,  44  by  18  or  19  feet  wide,  with  an  eight-foot  hall  through 
it,  making  two  good  rooms  and  a  hall;  house  lathed  and  plas- 
tered, panel  doors,  etc.,  and  could  not  have  been  built  at  that 
[  "'^27  ]  time  for  less  than  eight  hundred  dollars,  and  thinks  the 
premises  were  increased  in  value  that  amount  by  the  building. 
Rowan  also  built  a  barn  and  shed  on  the  j)lace,  worth  seventy- 
five  dollars,  which  were  necessary,  and  threw  up  a  "  levee,"  by 
means  of  a  ditch  in  the  orchard,  which  gave  to  the  waters  from 
the  different  hollows,  etc.,  a  proper  flow,  and  was  a  very  essen- 
tial imj)rovement  to  the  farm  ;  that  it  was  worth  twenty  cents 
per  rod,  and  is  about  a  mile  long,  and  is  indispensable  to  por- 
tions of  the  farm.  Rowan  also  cleared  a  good  deal  of  the  land. 
At  the  time  of  Reed's  death  there  was  not  more  than  one  hun- 
dred and  twenty  acres  of  cleared  land  on  the  "  homestead  farm  " 
flt  for  cultivation,  and  that  Rowan  cultivated,  from  time  to  time, 
•  portions  of  the  farm ;  understood  he  cultivated  it  as  tenant,  and 
paid  rent  to  the  widow ;  he  frequently  leased,  as  agent  or  attor- 
ney, and  attended  to  the  collection  of  rents  for  Margaret  Reed. 
He  also  made  other  improvements  on  the  estate  of  Dr.  Reed 
outside  of  the  homestead,  the  extent  or  value  of  which  he  can- 
not state. 

M.  H.  Thomason  concurs  with  Gill,  except  that  he  thinks 
there  were  more  than  a  hundred  and  twenty  acres  of  "  tillable  " 
land  cleared  on  the  homestead  farm  at  the  time  of  Reed's  death. 

Margaret  Reed  deposes  that  she  is  the  widow  of  John  Reed, 
deceased,  who  died  on  the  6th  February,  1847;  that  she  has 
resided  on  the  farm  on  which  he  resided  at  the  time  of  his 
death  from  thence  to  the  present  time,  not  having  been  absent 
from  it  but  for  a  day  or  two  at  a  time;  speaks  of  the  condition 
of  the  dwelling-house  as  in  a  state  of  decay,  and  half  of  it  in 
danger  of  fallinor  at  the  time  of  her  husband's  death:  that  he 
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spoke  of  leaving  it  and  building  upon  anotlier  farm;  that  after 
her  husband's  death,  Rowan  and  his  family  moved  to  the  home- 
stead at  her  request  and  that  of  her  son  John.  Rowan  repaired 
the  old  house  by  blocking  up  portions  of  it,  plastering  portions 
of  it,  and  putting  on  a  new  clapboard  roof;  in  1848  he  built  a 
comfortable  one-story  brick  dwelling,  with  two  rooms,  etc.,  and 
delivered  the  house  up  to  affiant,  the  old  house  being  considered 
no  longer  safe  or  comfortable,  and  she  is  at  this  time  residing 
in  the  brick  house.  She  states  she  was  advised  by  counsel,  that 
as  widow  she  was  entitled  to  the  homestead  farm  from  the  death 
of  her  husband  until  her  dower  was  assigned,  and  that  she  has 
claimed  and  controlled  the  homestead  from  the  year  1847  to 
tliis  time;  there  was  under  fence  in  all  about  one  hundred  and 
twenty-three  acres,  some  of  which  was  woods  pasture;  that  the 
fences  were  much  out  of  repair.  Rowan  cultivated  portions  of 
the  land,  but  as  her  tenant,  except  where  he  cleared  up  and  put 
in  addition,  she  charged  no  rent ;  that  she  has  claimed,  and  will 
claim;  all  the  rents  arising  from  the  place  until  her  dower  is 
assigned,  and  that,  considering  the  repairs  she  has  been  [  *28  ] 
compelled  to  make,  they  have  barely  supported  her;  that  she  has 
been  blind  for  the  last  twenty-three  years,  and  further  says  not. 

Nelson  &  Johnson,  for  Appellants. 

J.  Olney  and  "W.  Thomas,  for  Appellees. 

Bkeese,  Justice,  delivered  the  opinion  of  the  court: 

The  claim  set  up  by  the  complainants  for  the  interposition  of 
a  Court  of  Equity,  seems,  from  the  proofs  submitted,  botli  for 
and  against  the  injunction,  not  to  be  well  founded. 

"Without  going  into  the  question  of  the  right  of  one  tenant  in 
common  or  coparcener,  to  call  upon  his  co-tenants  to  contribute 
for  valuable  improvements  made,  and  necessary  for  the  enjoy- 
ment of  the  estate,  and  to  which  they  have  assented,  or  to  have, 
under  a  partition  process,  that  poraon  of  the  land  improved  by 
one  of  them  allotted  to  him,  or  under  what  circumstances  he 
may  take  possession  and  make  improvements,  we  will  simply 
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advert  to  some  prominent  facts  in  this  case,  as  tliey  appear  from 
the  affidavits. 

James  Beaslej,  on  the  part  of  tlie  defendants,  deposes,  that 
Rowan,  one  of  the  comphxinants,  said  to  him  on  several  occa- 
sions, that  the  old  house  on  the  "  Home  farm  "  was  not  fit  for 
the  old  lady — the  widow  of  Dr.  Reed  and  the  mother  of  Mrs. 
Rowan — to  live  in;  that  lie  intended  to  build  a  house  purposely 
for  her  to  live  in,  and  if  the  heirs — who  are  these  defendants — 
did  not  liclp  pay  for  it,  they  could  go  to  hell. 

Mrs.  Reed,  the  widow,  deposes,  that  at  the  time  of  her  hus- 
band's death,  in  Feb.,  1847,  the  dwelling-house — "the  home- 
stead"— was  in  a  dilapidated  condition,  and  unsafe  to  live  in, 
and  that  complainant.  Rowan,  in  1848,  built  the  brick  house  and 
delivered  it  up  to  her. 

It  appears  further  from  the  affidavits,  that  on  the  completion 
of  this  house,  complainants  went  into  it  and  occupied  it  four 
years,  the  old  lady,  Mrs.  Reed,  remaining  in  the  old  house  all 
that  time. 

Mrs.  Reed  further  states,  that  Rowan  was  her  tenant  and 
acted  as  her  agent,  but  does  not  say  he  ever  paid  any  rent. 
She  was  tenant  in  dower,  and  claimed  the  rents. 

Now  it  is  quite  apparent  that  the  defendants  cannot  be 
chargeable  for  this  improvement,  or  be  bound  to  contribute  any- 
thing towards  it,  as  there  is  no  proof  that  they  advised  it  or 
assented  to  it,  and  there  being  full  proof  that  it  was  not  made 
for  the  benefit  of  the  estate,  but  solely  for  the  use  and  enjoy- 
[  *29  ]  ment  of  the  widow,  in  which  the  complainants  exclu- 
sively participated  for  four  years. 

The  use  of  the  improved  land  on  this  home  farm,  which  com- 
plainants also  enjoyed,  without  paying  any  rent,  for  four  or  more 
years,  is  a  fair  set-off  to  any  additions  he  may  have  made  to  it 
by  taking  in  and  subjecting  to  cultivation  such  portions  of  wild 
land  upon  it  as  he  cleared  and  fenced,  and  for  the  ditch  he 
made  to  give  a  proper  direction  to  the  brook.  We  have  not 
made  a  precise  calculation,  in  dollars  and  cents,  of  either,  but 
the  facts  in  the  case  show  it  was  a  valuable  estate  which  they 
enjoyed,  to  the  exclusion  of  the  defendants,  who  had  an  interest 
in  it  greater,  when  combined,  than  their  own. 
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This  enjoyment  of  the  estate  by  complainants,  is,  in  our  judg- 
ment, ample  compensation  for  all  the  improvements  made,  and 
no  equities  exist,  which  we  can  notice,  favorable  to  their  cause. 

The  decree  of  the  Circuit  Court,  refusing  the  injunction  and 
dismissing  the  bill,  is  affirmed. 


THEODOKEEiLEYjPhiiutiffin  Error,  v.  Samuel  Dickens, 

Defendant  in  Error. 

ERROR  TO  MARION. 

It  is  for  the  court  to  decide,  as  a  matter  of  law,  what  are  the  letters  and  fig- 
ures used  in  an  instrument  offered  in  evidence,  and  the  meaning  to  be  at- 
tached to  them;  and  also,  whether  the  instrument  offered  in  evidence  varies 
from  that  declared  on. 

In  a  question  of  doubt,  as  to  the  intention  of  parties  in  desciibing  the  amount 
for  which  a  promissory  note  is  given,  it  is  proper  to  refer  to  the  check-mark, 
or  figures,  in  the  margin  of  a  note,  as  explanatory  of  such  intention.  The 
check-mark  is  no  part  of  the  note,  and  is  only  to  be. referred  to  as  a  circum- 
stance. 

An  instruction  asked  for,  which  has  no  application  to  the  case  proved,  is  ab- 
stract, and  should  not  be  given. 

This  was  an  action  of  assumpsit,  brouglit  to  the  Marion 
Circuit  Court,  by  Samuel  E.  Dickens,  as  assignee  of  Joshua  E. 
Dickens,  against  the  present  plaintiff  in  error,  to  recover  the 
sura  of  one  hundred  and  ten  dollars,  the  amount  of  a  promissory 
note,  dated  November  25th,  1854,  and  payable  thirteen  months 
from  date. 

On   the   margin   of  the   note   were   the   following  figures, 

''  $110.00."     The  body  of  the  note  read  for  "  two  hundred  and 

ten  ^  dollars."     On  the  trial  in  the  Circuit  Court,  the  counsel 

for  defendant,  and  plaintiff  here,  objected  to  the  admission  of 

the  not«  offered  in  evidence.     The  aj)parent  discrepancy  between 

the  note  offered  in  evidence  and  the  one  declared  upon,  which 

was  made  the  foundation  for  admitting  in  proof,  is  stated  [*30] 

in  the  opinion  of  the  court.     The  cause  was  tried  before  Breese, 

Justice,  and  a  jury,  at  March  term,  1857,  of  the  Marion  Circuit 

Court. 
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Tliere  was  a  verdict  and  judgment  in  favor  of  tlie  plaintilf 
below,  for  the  amount  of  tlie  note  sued  on. 

P.  P.  Hamilton,  for  Plaintiff  in  Error. 

S.  L.  Bryan  and  J.  N.  IIaynie,  for  Defendant  in  Error. 

Caton,  C.  J.     It  was  for  the  court  to  decide,  as  a  matter  of 

law,  what  were  the  letters  and  figures  used  in  the  instrument 

offered  in  evidence,  and  the  meaning  to  be  attached  to  them, 

and  whether  the  note  varied  from  the  one  declared    on.     We 

have  examined  the  original  paper,  and  have  no  doubt  that  the 

court  read  and  construed  it  properly,  and  rightly  held,  that  it 

did  not  vary  from  the  one  declared  on.     Tlie  declaration  is  on 

a  promissory  note  for  one  hundred  and   ten  dollars,  which  is 

attempted  to  be  set  out  only  according  to  its  legal  effect.     The 

note  offered  in  evidence  is,  as  the  court  read  it,  for  one  hundred 

and  ten  dollars,  and,  as  the  defendant  below  insisted  it  should 

be  read,  is  for  two  hundred  and  ten  dollars.     The  only  pretense 

for  calling  the  first  character  the  letter  t,  instead  of  the  figure  1, 

is  a  slight  cross  at  the  top  of  the  character,  but  in  other  respects 

it  has  no  resemblance  to  the  letter.    It  terminates  at  the  bottom 

like  the  figure,  and  does  not  turn  up  like  the  letter.     The  two 

succeeding  characters  are  disconnected  from  the  first,  as  is  usual 

with  figures,  and  are  not  connected  with  tlie  first,  as  is  commonly 

the  case  with  all  the  letters  in  a  word  in  manuscript.     But  were 

it  doubtful  whether  these  were  intended  for  the  figures  100,  or 

the  word  claimed  to  mean  two  it  was  proper  to  refer  to  the 

figures  or  check-mark  in  the  margin  of  the  note,  not  to  control 

the  words  used  in  the  body  of  the  note,  but  to  show  what  those 

words  were,  when  that  is  doubtful  by  inspection.     If  there  is 

no  doubt  as  to  tvliat  the  letters  and  words  in  the  body  of  the 

note  are,  the  figures  in  the  margin  cannot  be  used  to  contradict 

or  control  them.     The  figures  in  the  margin  are  certainly  no 

part  of  the  legal  obligation  created  by  the  note,  or,  in  other  words, 

are  no  part  of  the  note  itself;  but  are  outside  of  it,  and  can 

only  be   resorted   to  where  other   collateral   circumstances   or 

evidence  can  be.     This  check-mark  is  called,  in  the  books,  the 

superscription;  and  may  be  either  in  words  or  in  characters  and 

32 


I^OYEMBEE  TERM,   1857.  30 

Brush  et  al.  v.  Blanchard. 

figures.  It  has  been  even  lield,  where  the  sum  in  tlie  body  of 
the  note  was  left  blank,  that  a  hona  fide  holder  was  authorized 
to  fill  the  blank  by  the  sum  mentioned  in  the  margin  or  super- 
scription. Norioich  BanTc  v.  Hyde,  13  Conn.  279.  See  [*31] 
Chitty  on  Bills,  9th  ed.,  172.  In  this  case,  the  check-mark  or 
superscription  is  $110,  leaving  no  doubt  as  to  the  meaning  of 
the  figures  in  the  body  of  the  note.  The  court  properly 
directed,  that  there  was  no  variance  between  the  note  offered  in 
evidence  and  the  declaration,  and  hence,  there  was  no  occasion  to 
instruct  the  jury  upon  the  law  on  the  subject  of  variance.  The 
instruction  asked  was  not  applicable  to  the  case  proved,  and 
hence  abstract;  and,  to  have  given  it,  would  have  been  improper, 
if  not  erroneous. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Jxidtjment  affirmed. 


Daniel  H.  Brush,  Aegill  Conner  and  William  Cox, 
Plaintiffs  in  Error,  v.  Israel  Blanchard,  Defendant 
in  Error. 

ERROR  TO  JACKSON. 

After  a.n  issue  of  fact  is  made  up,  a  demuiTer  to  a  replication  comes  too  late,  is 
in-egular,  and  need  not  be  noticed. 

In  a  matter  relating  to  the  property  of  minor  children,  the  declarations  of 
their  mother  and  guardian,  made  prior  to  her  marriage,  may  be  offered  in 
evidence  in  a  suit  wherein  her  husband  is  a  party,  she  being  dead,  to 
establish  the  rights  of  such  minors. 

In  a  controv.  rsy  arising  out  of  a  claim  of  property  on  th?  part  of  minor 
children,  a  bill  in  chancery,  and  injunction,  and  the  orders  thereon  ap- 
pointing a  receiver,  etc.,  being  apart  of  the  files  of  the  same  court,  and  put 
in  issue  by  the  pleadings,  may  be  admitted  as  competent  testimony,  being 
relevant  to  the  issue ;  but  the  object  of  their  introduction  may  be  defeated 
by  the  instructions  of  the  court. 

Although  a  master  in  chanceiy  may  not,  in  this  State,  under  our  practice,  ap- 
point a  receiver,  yet  if  he  does  so,  and  the  papers  are  regularly  issued  under 
the  seal  of  the  court,  as  they  would  have  been  if  the  receiver  had  been 
regulai-ly  appointed,  he  va^y  defend  his  action  under  them  in  suit  for  trespass. 

A  guardian  or  trustee  may,  in  a  peacable  manner,  take  the  property  of  a 
ward  or  other  principal;  and  if  money  has  been  converted  into  goods,  they 
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may  be  taken  in  the  same  manner,  so  long  as  the  goods  can  be  identified. 
An  abuse  of  a  trust  can  confer  no  rights  on  the  party  abusing  it,  or  those 
claiming  in  privity  with  him. 

This  cause  was  tried  by  Paeeish,  Judge,  and  a  jury,  at  April 
term,  1857,  of  the  Jackson  Circuit  Court.  The  facts  of  tlie 
case  are  fully  stated  in  the  opinion  of  the  court. 

J.  M.  Jenkins,  and  C.  J.  Simons,    for  Plaintiffs  in  Error. 

J.  DouGHEKTT,  and  "W.  J.  Allen,  for  Defendant  in  Error, 

Breese,  J.  This  was  an  action  of  trespass,  commenced  in 
the  Jackson  Circuit  Court  by  Israel  Blanchard,  against  the 
[  *32  ]  plaintiffs  in  error,  for  taking  and  carrying  away  certain 
goods  and  chattels,  the  property  of  Blanchard. 

To  the  action  the  defendants  pleaded  not  guilty.  2nd,  the 
Statute  of  Limitations ;  3rd,  a  separate  plea  by  Cox,  averring 
that,  at  the  time  when,  etc.,  he  was  sheriff  of  Jackson  county, 
and  while  such  sheriff,  Edgar  Brush,  and  others  named  in  the 
plea,  tiled  their  bill  in  chancery,  in  the  Circuit  Court  of  said 
county,  against  the  said  Israel  Blanchard,  on  which  they  obtained 
an  injunction,  and  a  writ  of  injunction  was  issued  out  of  the 
clerk's  office  of  said  court,  tested  by  the  clerk  thereof,  com- 
manding, among  their  things,  the  said  Blanchard  to  deliver  the 
property  mentioned  in  it  to  Argill  Conner,  who  had  been 
appointed  receiver  to  receive  the  goods,  etc.,  and  to  make  an 
inventory  of  them,  and  keep  them  safely  until  the  further  order 
of  the  court;  and  further  averring,  that  on  this  writ  of  injunc- 
tion was  indorsed  an  order,  issued  by  and  bearing  test  in  the 
name  of  the  clerk,  and  under  the  judicial  seal  of  said  court, 
directed  to  the  sheriff,  commanding  him  to  execute  the  same, 
and  to  take  and  deliver  the  property  to  Argill  Conner,  one  of 
his  co-defendants,  who  had  been  appointed  receiver  for  that 
purpose,  and  that,  by  said  \yYit,  he  took  the  property,  and  placed 
it  in  the  hands  of  said  Conner,  as  receiver,  where  it  remains, 
subject  to  the  order  of  the  court,  etc. 

4th.     Plea  by  Conner,  justifying  und6r  his  appointment  of 
receiver. 
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5th.  Plea  by  D.  H.  Brush,  averring  that  he  kept  a  storehouse 
for  the  storage  of  goods,  and  received  these  goods  and  chattels 
on  storage,  ready  to  be  delivered  up  to  the  true  owner  on  the 
order  of  the  Circuit  Court. 

To  these  special  pleas  there  was  a  demurrer,  and  overruled 
as  to  all  except  the  plea  of  tlie  Statute  of  Limitations.  To  this 
the  demurrer  was  sustained. 

The  plaintiff  then  rej^lied  to  the  3rd  plea,  that  Conner  was 
not  lawfully  appointed  receiver,  and  had  no  right  to  act  as  such 
and  that  Cox,  as  sheriff,  had  no  right  to  take  the  articles  of 
property  and  deliver  them  to  Conner,  and  issue. 

The  plaintiff  replied  to  the  4tli  plea  as  above,  averring  tlu^t 
he  received  the  goods  of  his  o-wn  wrong,  and  issue;  and  the 
same  to  the  5tli  plea  of  Brush,  that  he  took  and  carried  away 
the  goods  in  his  own  wrong,  and  issue. 

Tlie  plaintiff  replied  generally  to  the  pleas,  that  defendants, 
of  their  own  wrong,  and  without  the  causes  assigned,  took  and 
carried  away  the  goods,  and  issue. 

It  appears  from  the  record  that,  after  issue  was  joined  upon 
all  the  replications,  except  the  last,  the  defendants  demurred  to 
them,  and  there  was  a  joinder  in  demurrer,  and  overruled  [  ''^33  ] 
as  to  all,  except  the  last ;  to  that  it  was  sustained. 

After  these  proceedings,  Cox  and  Conner  obtained  leave  and 
filed  an  additional  plea,  averring,  in  substance,  that  at  the  time 
of  taking  the  property,  Daniel  H.  Brush,  impleaded  with  them, 
\vas  the  guardian  of  Edgar  Brush,  and  others  named  in  the  plea, 
wdio  are  the  minor  children  and  heirs  of  James  Brush  and  Jane 
Brush,  deceased,  and  that  the  goods,  household  furniture,  etc., 
belonged  to  the  said  minor  heirs,  and  that  D.  H.  Brush,  as  their 
guardian,  had  full  right  and  authority  to  take  possession  of  it, 
and  that  they,  as  his  agents  and  servants,  and  at  his  request, 
took  and  carried  away  the  goods,  etc. 

Brush  also,  by  leave,  pleaded  an  additional  plea,  averring 
that,  on  the  7th  of  January,  1851,  Jane  Brush,  then  ayeme  sole, 
was  appointed  guardian  of  Edgar  Brush,  and  the  others  named, 
who  are  the  minor  children  of  said  Jane  and  James  Brush,  de- 
ceased; that  she,  as  their  guardian,  received  $1,100  of  moneys 
belonging  to  them ;  that  she  invested  that  money  in  purchasing 
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the  articles  in  controversy;  that  si ic  placed  them  in  a  house,  and 
opened  a  store,  and  commenced  trading  on  the  goods  thus  pur- 
chased with  the  money  of  her  wards ;  and  while  she  was  guar- 
dian and  thus  trading,  and  while  she  had  the  articles  in  her 
possession,  she,  in  September,  1853,  intermarried  with  the  plain- 
tiif  Blanchard,  and  died  without  issue  by  him,  leaving  the  prop- 
erty, specified  goods,  etc.,  in  a  house  built  and  owned  by  her 
previous  to  her  marriage,  and  while  she  was  2,  feme  sole  ;  that 
the  defendant,  after  her  death,  was  appointed  the  guardian,  and 
as  such  guardian,  had  full  right  and  authority  to  enter  the  prem- 
ises, and  into  the  house,  and  take  into  his  possession  the  goods  and 
articles  remaining  there,  which  belonged  to  his  wards,  and  pur- 
chased with  their  money;  and  that  he  did  so,  aided  and  assisted 
by  his  co-defendants,  who  acted  under  his  direction. 

To  the  pleas  of  Conner  and  Cox,  and  of  D.  H.  Brush,  the 
plaintiff  replied  denying  the  allegations,  and  a  formal  issue  made 
up,  which  was  found  for  the  plaintiff,  and  the  damages  assessed 
at  five  hundred  dollars. 

A  motion  was  made  for  a  new  trial  and  overruled,  exception 
taken,  and  the  evidence  preserved  in  the  bill  of  exceptions. 

The  case  is  brought  here  by  "vvTit  of  error,  made  a  supersedeas, 
and  the  errors  assigned  are — 

First.  In  overruling  defendants'  demurrer  to  the  replication 
to  the  separate  pleas  of  Cox  and  Conner,  being  the  3rd  and  4th 
pleas. 

Second.  Excluding  from  the  jury  the  testimony  of  Hannah 
Atherton,  offered  by  the  defendants  to  prove  the  admissions  of 
Jane  Brush  while  she  wasy^me  sole.,  and  the  guardian  of  Edgar 
[  "'34]  Brush  and  tlie  others,  her  minor  children,  made  previous 
to  her  marriage  with  Blanchard,  as  to  the  purchase  of  the  goods 
and  property  in  dispute,  with  the  money  of  her  said  wards,  and 
which  she  had  received  as  their  guardian. 

Third.  Excluding  the  bill  in  chancery  of  Edgar  Brush,  and 
the  others,  vs.  Blanchard,  the  writ  of  injunction  issued  thereon, 
and  the  indorsement  and  orders  thereon;  the  report  of  the 
master  in  chancery,  as  to  his  appointment  of  a  receiver,  and  the 
receiver's  report. 

Fourth.     Excluding  the  receipt  of  Jane  Brush,  signed  by  her 
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as  guardian  of  said  Edgar  Brusli  and  the  others  named,  to  D.  H, 
Brush,  administrator  of  James  Brush,  deceased,  acknowledging 
the  receipt  of  $167.28,  as  such  guardian;  and 

Fifth.     Overruling  the  motion  for  a  new  trial. 

As  to  the  first  error  assigned,  it  is  sufficient  to  say,  that  the 
demurrer  to  the  several  replications,  except  to  the  last,  was 
irregular,  there  having  been  an  issue  of  fact  made  up.  Tlie 
court  should  not  have  noticed  the  demurrer  to  any  except  to  the 
last  replication,  and  to  that  it  was  sustained. 

As  to  the  second  error,  it  appears  the  defendants  offered  to 
prove  by  Hannah  Atherton  her  intimate  acquaintance  with  Jane 
Brush  in  her  lifetime,  and  the  circumstances  under  which  she 
jDurchased  the  property  in  question,  and  this  by  the  declarations 
of  Jane  when  she  purchased  them — when  she  was  2ifeine  sole, 
and  long  before  her  marriage  %vitli  Blanchard;  and  for  that  pur- 
pose proj)Ose  this  question:  "  Did  you  hear  the  said  Jane  Brush, 
at  the  time  she  purchased  said  dry  goods,  household  and  kitchen 
furniture,  say  anything  in  regard  to  what  money  she  had  used 
and  paid  for  them  with,  and  for  whom  they  were  bought,  and  to 
whom  they  belonged,  and  for  whose  account  she  was  trading  in 
them  whilst  she  was  unmarried,  and  previous  to  her  marriage 
with  Blanchard  ?  State  all  she  said  in  regard  thereto,  the  time 
when  she  made  the  statements,  and  the  circumstances  under 
which  they  were  made." 

This  question  was  objected  to  and  ruled  out,  and  an  exception 
taken. 

If  the  testimony  sought  by  this  question  was  not  admissible, 
it  must  be  because  it  was  hearsay,  or  because  it  was  the  declara- 
tion of  a  person  who  had  afterward  become  the  wife  of  the  party 
in  interest,  and  inadmissible  on  the  well-known  and  universally 
recognized  principle,  though  admitting  of  exceptions,  that  as  a 
wife  cannot  be  a  witness  against  her  husband's  interests,  her 
declarations  or  admissions  cannot  be  used  against  him. 

AVas  this  testimony  sought,  hearsay  or  original?  The  issue 
before  the  jury  w^as  the  right  to  this  property,  it  being  alleged 
on  one  side,  and  denied  on  the  other,  that  it  was  the  property 
of  certain  minors,  the  wards  of  one  of  the  defendants,  D.  [  *35  ] 
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H.  Brusli,  purchased  for  tliem  by  a  former  guardian  with  their 
money. 

The  defendants  are  to  maintain  this  issue  on  their  part  by  tlie 
best  evidence  of  which  its  nature  is  susceptible. 

"What  better  and  stronger  evidence  could  there  be  than  the 
admissions  of  the  party  purchasing,  made  at  the  time  of  the 
j)urchase?  It  will  not  do  to  say,  they  are  but  the  words  of  a 
third  j^erson,  not  under  oath,  and  therefore  hearsay.  In  the 
view  of  the  court,  these  words,  or  admissions,  or  declarations, 
were  a  part  of  the  res  gesta — an  independent  fact — and  are 
therefore  original,  and  not  hearsay  evidence.  Being  made  at 
the  time,  they  have  a  direct  connection  with  the  principal  fact 
in  issue,  and  characterize  the  act  done.  It  has  always  been  held 
that  a  contemporaneous  declaration  made  by  a  party  doing  an 
act,  is  evidence  to  explain  it.  The  only  point  for  the  court  to 
consider  was,  it  seems  to  us,  were  the  declarations  or  admissions 
offered  in  proof  contemporaneous  with  the  main  fact  under  con- 
sideration, and  so  connected  with  it  as  to  illustrate  its  character? 

The  main  fact  was,  whose  property  is  it?  "What  stronger 
evidence  upon  such  a  question  could  there  be  than  the  declara- 
tions of  the  party  when  purchasing  it,  and  controlling  it,  and 
through  whom  the  plaintifi'  himself  claims,  and  made  against 
the  interests  of  the  party  making  them  ?  This  is  the  highest 
kind  of  evidence,  and  could  be  safely  left  to  a  jury  to  say 
whether  they  were  made  in  good  faith  or  for  a  sinister  purpose. 

As  to  the  other  branch  of  the  objection,  the  general  principle 
is — though  subject  to  the  same  exceptions — that  where  either 
husband  or  wife  is  a  party  to  a  suit,  the  other  is  an  incompetent 
witness,  in  either  civil  or  criminal  cases. 

This  is  confined  to  cases  where  a  knowled2:e  of  facts  is  ob- 
tained  by  means  of  that  confidence  which  that  relation  begets, 
and  which  public  policy  and  the  preservation  of  domestic  quiet 
declare  shall  not  be  divulged  in  a  court  of  justice,  even  though 
one  of  the  j)arties  be  dead,  yet  it  has  been  held  that  the  declar- 
ation of  a  wife,  made  at  the  time  of  effecting  a  policy  on  her 
life,  as  to  the  bad  state  of  her  health,  is  evidence  against  her 
husband. 

This  rule,  the  books  say,  is  analogous  in  its  spirit  and  extent 
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to  that  which  excludes  confidential  communications  made  by  a 
client  to  his  attorney.  If  this  be  so,  it  is  quite  certain,  as  an 
attorney  may  depose  to  facts  of  which  he  obtained  knowledge 
from  sources  other  than  his  clients,  or  by  means  other  than  his 
retainers,  then  a  wife,  after  the  death  of  her  husband,  must  be 
competent  to  prove  facts  coming  to  her  knowledge  from  sources 
other  than  from  her  situation  as  a  wife,  notwithstanding  they  may 
relate  to  her  husband's  transactions.  But  we  do  not  think  [^36] 
this  case  comes  within  the  rule  of  marital  confidence.  The  party 
whose  admissions  are  sought  for,  was,  at  the  time  she  made  them, 
a  feme  sole,  in  whom,  or  in  whose  acts,  the  plaintiff,  Blanchard, 
had  no  interest  whatever.  She  was  a  stranger  to  him,  and  act- 
ing as  a  trustee  for  her  infant  children,  making  purchases  for 
them  with  their  money.  Her  admissions,  made  at  the  time, 
were  against  her  own  interest,  and  such  admissions  are  always 
received  against  the  party  making  them;  and  though  she  did 
afterwards  intermarry  with  Blanchard,  that  circumstance  should 
not  deprive  her  infant  children  of  the  benefit  of  the  testimony 
she  made  for  them  when  she  was  acting  for  them,  as  their 
trustee.  Suppose  these  minor  children,  by  their  guardian,  were 
plaintiffs  in  an  action  for  this  property  thus  acquired,  these 
declarations  and  admissions  would  be  good  evidence  to  support 
their  claim,  and  the  only  evidence.  Being  defendants  by  their 
guardian,  their  case  is  no  worse. 

There  being  no  objection  to  the  form  of  the  question  proposed, 
we  think  it  should  have  been  put,  and  answered. 

As  to  the  third  error  assigned,  including  the  bill  in  cha,ncery, 
and  the  writ  of  injunction  and  orders  endorsed  thereon,  we 
think,  as  they  were  files  of  the  Circuit  Court,  and  put  in  issue 
by  the  pleadings,  they  were  competent  testimony.  What  they 
might  establish,  is  another  question.  Instructions  from  the 
court  might  have  been  predicated  on  them,  calculated  to  destroy 
the  object  of  their  introduction.  They  should  have  been  allowed 
as  evidence,  because  they  were  relevant  to  the  matters  before 
the  court,  and  were  genuine  papers  of  the  court. 

As  to  the  fourth  error  assigned,  the  joint  plea  last  pleaded 
avers  that  Jane  Brush,  as  guardian  of  these  children,  had 
received  eleven  hundred  dollars  of  her  wards'  money,  and  the 
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court  had  j^ennitted,  after  objection  made  and  argued,  the 
defendants  to  prove  by  a  witness  her  signature  to  a  receipt  for 
eight  hundred  and  fifty  dolLars,  given  by  her  to  the  administrator 
of  James  Brush  for  the  use  of  her  wards,  and  admitted  it  as 
evidence  of  that  fact.  They  then  offered  to  prove,  by  the  same 
witness,  her  signature  to  another  receipt  of  like  character  for 
$167.28,  which  was  objected  to,  and  rejected  by  the  court. 
Why  the  iirst  receipt  should  have  been  admitted,  after  objection 
made  and  argument  had,  and  this  one,  precisely  like  it,  though 
differing  in  amount,  should  have  been  rejected,  we  are  at  a  loss 
to  perceive.  We  are  inclined  to  think  no  valid  objection  exists 
to  either,  if  proved  in  the  mode  proj)osed,  the  jury  could  say 
whether  it  was  genuine  or  merely  colorable. 

The  last  assignment  of  error  questions  the  decision  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

[  *37  ]  The  defendants,  Cox  as  Sheriff,  and  Conner  as  Receiver, 
justify,  under  process  of  a  court  of  competent  jurisdiction,  pur- 
porting to  have  been  issued  by  the  Circuit  Court  of  Jackson 
county,  and  clothed  with  the  powers  of  a  Court  of  Chancery. 
They  are  regular  on  their  face,  and  under  the  seal  of  the  court, 
and  how  could  they  know  they  were  not  issued  by  the  Circuit 
Court? 

The  master  in  chancery,  it  is  true,  cannot,  under  our  prac- 
tice, appoint  a  receiver,  yet  this  act  of  appointment,  Conner  is 
informed  by  the  "\vi"it  itself  and  the  endorsement  thereon,  is  the 
act  of  the  Circuit  Court,  and  so  was  the  sheriff  thus  informed, 
and  by  acting  under  them,  under  such  circumstances,  they  were 
fully  justified. 

But  there  is  another  ground  of  defense  assumed  by  the  de- 
fendants, equally  as  strong  and  as  tenable  as  the  one  first 
interposed,  and  this  is  disclosed  by  the  last  plea. 

It  is  believed  to  be  a  well  settled  principle,  that  a  man  may 
take  his  property  wherever  he  can  find  it,  provided  he  does  not, 
in  taking  it,  commit  a  breach  of  the  peace. 

If  this   property,   then,   was   the  property   of  the  wards  of 

D.  H.  Brush,  his  right  to  take  it  in  a  peaceable  manner,    and 

procure  the  aid  of  others  for  that  purpose,  eamiot  be  denied. 

The  general  proposition,  both  at  law  and  in   equity,  is,  if  any 
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property  in  its  original  state  and  form,  is  covered  with  a  trust 
in  favor  of  the  principal,  not  even  a  change  of  that  state  or 
form  can  divest  it  of  that  trust,  or  give  the  agent  or  trustee 
converting  it,  or  those  who  represent  him  in  right,  (not  being 
bona  fide  purchasers  for  a  valuable  consideration,  without 
notice,)  any  more  valid  claim  in  respect  to  it  than  they  respect- 
ively had  before  such  change.  An  abuse  of  a  trust  can  confer 
no  rights  on  the  party  abusing  it,  or  those  claiming  in  privity 
with  him. 

This  property,  bouglit  with  the  money  of  the  wards,  by  their 
guardian,  was  trust  property,  their  money  was  changed  into  this 
property,  and  they  had  a  right  to  pursue  it,  so  long  as  it  could 
be  identified.  They  had  the  right,  either  to  hold  their  guardian 
responsible  to  them  for  the  money  she  had  received,  or  pursue 
the  property  she  purchased  with  the  money. 

This  pi-inciple  is  fully  recognized  at  law  in  all  cases  where  it 
is  susceptible  of  being  brought  out  as  a  ground  of  action,  or  of 
defense  in  a  suit  at  law. 

The  judgment  below  is  reversed,  the  cause  remanded,  and  a 
venire  de  novo  awarded. 

Judgment  Teversed. 


John  a.  Wood,  Plaintiff  in  Error,   v.  Israel  [  *38  ] 
Blanchard,  Defendant  in  Error. 

ERROR  TO  JACKSON. 

When  the  legislative  will  can  be  ascertained,  from  diiFereut  enactments,  they 
should  be  so  construed  as  to  make  that  will  effective,  although  no  express 
language  is  used,  which  declares  such  legislative  wiU. 

The  law-making  power  may  continue  or  create  an  office,  without  an  express 
declai'ation  that  such  office  shall  be  continued  or  created,  if  the  intention  to 
do  so  is  manifested  by  requiring  oflBcial  acts  to  be  performed  by  such  ofiicer, 
or  if  provision  is  made  by  filling  vacancies  in  such  office. 

This  was  an  action  of  trespass  m  et  armis,  by  Blanchard 
against  Wood.     Wood  pleaded  specially,  that  he  was  acting  as 
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coroner,  and  made  the  levy  complained  of  by  virtue  of  his 
office,  and  by  virtue  of  an  execution  placed  in  his  hands  as 
such  coroner.  To  this  plea  there  was  a  demurrer,  which  was 
sustained  in  the  court  below,  on  the  ground  that  there  was  no 
such  officer  as  coroner  known  to  the  constitution  and  laws  of 
the  State  of  Illinois. 

A.  M.  Jenkins,  for  Plaintiff  in  Error. 

J.  Dougherty,  W.  J.  Allen  and  J.  A.  Logan,  for  Defendant 
in  Error. 

Caton,  C.  J.  Have  we  a  coroner  now?  This  is  the  only 
question  presented  by  this  record.  The  old  constitution  created 
the  office  of  coroner,  the  mode  of  whose  election  and  whose 
duties  were  prescribed  by  subsequent  acts  of  the  legislature. 
The  old  constitution  was  superseded  and  practically  repealed 
by  the  new,  which  omitted  to  create  the  office  of  coroner.  It 
is  not  denied  that  the  legislature,  under  the  new  constitution, 
has  the  power  to  create  the  office  ;  but  as  that  has  not  been 
done  in  express  terms,  it  is  insisted  that  there  has  been  no  such 
officer  since  the  adoption  of  the  new  constitution. 

This  argument  is  at  least  specious,  but  we  think  that  a  closer 

examination  of  the  subject  will  show  that  it  is  not  sound.     So 

far  as  the  facts  assumed  in  this  argument  are  concerned,  they 

are  true,  but  there  are  other  facts  wliich  it  overlooks,  and  whicli 

are  important  to  be  considered  in  the    determination  of  this 

question. 

It  is  not  necessary  in  all  cases  that  the  legislature  should,  in 

explicit  and  affirmative  terms,  declare  its  will,  in  order  to  make 
that  will  the  law.  "Where  the  legislative  will  is  clearly  and 
[*39  ]  manifestly  indicated,  by  its  enactments,  such  intention  may 
be  held  to  be  the  law,  though  the  legislature  should,  through  in- 
advertance,  have  failed  in  explicit  and  affirmative  terms  to  de- 
clare such  intention.  True,  we  must  look  to  the  language  it 
has  used,  in  order  to  ascertain  its  will,  but  if,  from  what  it  has 
said  in  the  form  of  enactments,  we  can  unmistakably  ascertain 
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its  intention,  it  becomes  the  duty  of  the  courts  to  declare  and 
enforce  such  intention. 

If  there  be  such  an  office  as  coroner  in  this  State,  it  must 
depend  for  its  existence  upon  legislative  enactments;  either 
those  adopted  by  the  constitution,  or  since  passed,  or  upon  con- 
stitutional inference;  for,  as  before  remarked,  it  is  not  expressly 
created  by  the  constitution.  The  election  law,  and  the  law 
concerning  sheriffs  and  coroners,  of  1845,  provide  for  the  elec- 
tion of  coroners,  and  prescribe  their  duties.  Although  the  old 
constitution  created  the  office,  these  laws  would  be  ample,  with- 
out its  aid,  to  do  so;  but  it  is  not  to  be  denied,  that  they  were 
passed  with  a  view  to  fill  the  office  already  created,  rather  than 
creating  it.  Still,  as  the  new  constitution  expressly  continued 
in  force  all  previous  laws,  not  inconsistent  with  it,  it  has  cer- 
tainly continued  these  former  laws  in  force.  The  legislature 
had  the  right  to  enact  precisely  such  laws  as  these,  under  the 
new  constitution,  and  had  this  been  done,  it  would  thereby  have 
created  the  office  of  coroner  and  prescribed  his  duties  beyond 
all  question.  I  then  ask  confidently,  whether  the  convention 
did  not  do  the  same  thing,  by  continuing  these  old  laws  in 
force?  Suppose  the  schedule  to  the  constitution  had  declared, 
in  express  terms,  that  the  laws  then  in  force,  providing  for  the 
election  of  coroners  and  prescribing  their  duties,  should  continue 
in  force  till  repealed  or  altered  by  the  legislature.  Who  could 
truthfully  deny  that  it  was  the  intention  of  the  convention  that 
the  office  of  coroner  should  continue  to  exist?  So  that  I  think 
I  may  truly  say  that  if  the  legislature,  in  passing  those  laws, 
did  not  intend  to  create  the  office  of  coroner,  the  convention, 
by  continuing  them  in  force,  did  intend  to  continue  that  office 
in  existence,  subject  to  the  control  of  the  legislature.  The  lan- 
guage of  the  first  section  of  the  schedule  of  the  new  constitu- 
tion is  this:  "That  all  laws  in  force  at  the  adoption  of  this 
constitution,  not  inconsistent  herewith,"  "  shall  continue  and  be 
as  valid  as  if  this  constitution  had  not  been  adopted."  ISTow 
when  we  admit  that  the  legislature  might,  under  the  new  con- 
stitution, have  enacted  just  such  laws  as  those  referred  to,  we 
admit  that  those  laws  are  not  inconsistent  with  the  constitution, 
for  the  legislature  could  pass  no  laws  inconsistent  with  it.     Tf 
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tlien  they  are  not  inconsistent  with  it,  they  are  declared  to 
be  as  valid  as  ,if  the  constitution  had  not  been  adopted.  All 
[  '^4:0  ]  the  laws  thus  continued  in  force  are,  strictly  s]3eaking,  re- 
enactments  by  the  convention,  and  w^e  therefore  look  to  that  for 
their  validity.  We  repeat,  therefore,  that  we  are  warranted  in 
saying  that  the  office  of  coroner  was  continued  by  the  adoption 
of  the  new  constitution. 

But  this  is  not  all.  We  have  further,  and,  if  need  be,  still 
more  direct  proof  that  the  office  of  coroner  should  still  continue 
after  the  adoj)tion  of  the  new  cnistitution.  The  fourteenth 
section  of  the  schedule  is  as  follows:  "That  if  this  constitu- 
tion shall  be  ratified  by  the  people,  the  governor  shall  forthwith, 
after  having  ascertained  the  fact,  issue  writs  of  election  to  the 
sheriffs  of  the  several  counties  of  this  State;  or,  in  case  of 
vacancy,  to  the  coroners,  for  the  election  of  all  the  officers 
whose  election  is  fixed  by  this  constitution  or  schedule;  and 
it  shall  be  the  duty  of  said  sheriffs  or  coroners  to  give  at  least 
twenty  days'  notice  of  the  time  and  place  of  said  election,  in 
the  manner  now  prescribed  by  law."  ISTow  here  the  convention 
itself  recognizes  the  existence  of  the  office  of  coroner  after  the 
old  constitution  should  be  superseded  by  the  new,  for  it  requires 
of  tliem  official  acts  after  it  should  be  ratified  by  the  people 
and  when  in  full  and  complete  operation.  We  should  subject 
the  convention  to  the  charge  of  a  very  strange  absurdity  indeed, 
if  we  say  it  intended  to  abolish  the  office  of  coroner  absolutel}'-, 
and  that  all  the  coroners  in  the  State  should  cease  to  be  officers 
the  moment  the  new  constitution  took  effect,  while  it  still 
required  them  to  perform  official  acts  after  that  time.  In  the 
face  of  these  provisions  it  is  not  to  be  denied  that  it  was  the 
affirmative  will  and  positive  intention  of  the  convention  in 
framing  this  constitution,  and  of  the  people  in  adopting  it,  that 
the  office  of  coroner  should  continue  to  exist,  and  that  all  the 
coroners  then  in  office  should  continue  after  the  adoption  of  the 
new  constitution.  Iftlie  office  continued  for  a  single  moment 
after  the  adoption  of  the  new  constitution,  it  still  continues, 
unless  it  has  since  been  abolished  by  competent  authority.  If 
they  were  coroners  so  as  to  give  notice  of  the  election  under  the 
new  constitution,  as  required  by  that  instrument,  when  since 
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then  lias  the  oflSce  been  abrogated?  Suppose  the  governor  had 
listened  to  this  specious  argument,  that  the  new  constitution 
had  abolished  the  office  of  coroner,  and  had  refused  to  send 
writs  of  election  to  coroners  in  counties  where  the  office  of 
sheriff  was  vacant,  substantially  telling  the  convention  and  the 
peojitle  that  they  did  not  know  what  they  were  about  when  they 
ordered  him  to  do  so,  and  that  they  had,  unwittingly,  no  doubt, 
left  every  county  in  the  State  without  a  coroner,  or  any  other 
officer  to  take  his  place,  would  he  not  justly  have  been  charged 
with  captiousness?  And  now  xe  ar^,  in  fact,  asked  to  do  sub- 
stantially the  same  thing. 

But  the  legislature,  subsequent  to  the  adoption  of  the  [  *4:1  ] 
new  constitution,  has  not  been  entirely  silent  on  this  subject. 
At  the  second  session  of  the  first  legislature  convened  under  this 
new  constitution,  an  act  was  passed  which  provided  "  that 
whenever  a  vacancy  shall  happen  in  the  office  of  sheriff,  county 
surveyor,  or  coroner^  of  any  county  in  this  State,"  the  clerk 
should  give  notice  to  the  governor,  who  should  issue  writs  of 
election,  etc.  Kow  here  the  legislature,  without  deeming  it 
necessary  to  create  the  office  of  coroner,  recognize  it  as  already 
existing,  and  provide  for  filling  vacancies  which  may  occur  in  it. 

It  may  be  said  with  truth,  that  in  none  of  the  provisions  of 
the  constitution,  or  the  statutes  to  which  I  have  referred,  is  the 
office  expressly  created,  as  it  was  in  the  old  constitution,  and  I 
presume  that  no  such  provision  exists,  but  there  is  an  implica- 
tion from  the  language  used  in  both,  so  pregnant  as  to  leave  no 
doubt  on  the  mind  of  any  one,  that  it  was  the  deliberate  and 
affirmative  will  of  the  competent  law-making  powers  that  the 
old  office  of  coroner  should  continue  after  the  adoption  of  the 
new  constitution  as  it  before  existed,  that  it  acquires  the  force 
of  a  positive  enactment  to  that  effect.  Wlien  the  constitution 
requires  that  the  coroner  shall  do  certain  official  acts  at  a  par- 
ticular time,  it  in  effect  declares  that  there  shall  be  an  office  at 
that  time,  which  may  be  filled  by  such  an  officer.  When  the 
legislature  provided  for  the  election  of  coroners  to  fill  vacancies 
in  that  office,  it  manifested  an  indisputable  intention  that  there 
should  be  such  an  office  which  might  become  vacant,  which,  if 
we  exercise  our  common  understanding,  we  can  no  more  ignore 
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than  we  could  an  express  provision  to  that  eft'ect.  It  is  the 
object  of  construction  to  find  out  the  real  intention  of  the 
writer,  from  the  language  used  ;  and  in  construing  statutes  we 
study  their  language  and  carefully  consider  every  word,  dis- 
carding none  as  useless,  if  possible,  in  order  to  find  out  the  true 
meaning  or  will  of  the  law-giver,  and  when  that  is  ascertained 
we  loiow  what  the  law  is,  and  must  so  declare  it.  Now,  unless 
we  hold  there  is  such  an  ofiice  as  coroner,  then  we  must  declare 
that  all  the  constitution  says,  and  all  the  statute  says,  about  that 
office,  is  mere  idle  verbiage,  without  purpose  or  meaning.  We 
are  not  prepared  to  reject  all  this  as  meaningless,  but  are  of 
opinion  that  the  provisions  referred  to  were  inserted  for  a  pur- 
pose, which  it  is  the  duty  of  the  court  to  eft'ectuate. 

As  a  case  most  directly  in  point,  and  a  stronger  one  than 
this,  where  this  court  gave  effect  to  the  manifest  will  of  the 
legislature  in  the  absence  of  any  positive  enactment  declaring 
such  will,  but  where  it  had  to  be  gathered  from  various  statutes, 
I  refer  to  that  of  The  People  v.  Thurher,  13  111.  E.  554.  There 
no  express  provision  could  be  found,  either  in  the  constitution 
[  *42  ]  or  the  statute,  declaring  who  should  be  the  successor  to  the 
clerk  of  the  County  Commissioners'  Court,  which  was  abolished 
by  the  new  constitution.  The  laws  had  imposed  a  great  variety 
of  ex  officio  duties  upon  that  officer,  in  no  way  connected  with 
the  business  of  the  court  of  which  he  was  clerk,  but  which  the 
very  continuance  of  tlie  government  required  should  be  per- 
formed by  some  one,  and  no  law  could  be  found  declaring  who 
should  perform  those  duties  after  that  oflice  was  abolished. 
After  examining  a  great  variety  of  acts,  it  became  so  apparent 
that  the  legislature  supposed  and  intended  and  so  willed  that 
the  clerk  of  the  new  County  Court  should  in  all  things  succeed 
to  the  duties  of  the  clerk  of  the  County  Commissioners'  Court, 
that  we  did  not  hesitate  to  declare  that  such  was  the  law.  To 
have  declared  otherwise,  would  have  defeated  the  clear  will 
and  intention  of  the  legislature. 

So  here  ;  should  we  now  declare  that  there  is  no  such  ofiice 
as  coroner,  we  should,  beyond  all  doubt  or  controversy,  defeat 
the  obvious  and  manifest  will  and  intention  of  both  the  conven- 
tion and  the  legislature,  which  is  clearly  manifested  by  tlie  laws 
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wliicli  they  and  tlie  people  by  their  vote  have  enacted.     This, 
as  we  understand  our  duty,  we  ought  not  to  do. 

I  freely  confess  I  am  glad  that  we  find  ourselves  fully  author- 
ized to  hold  that  the  office  of  coroner  still  continues;  for  to 
hold  that  there  has  been  no  such  officer  in  this  State  for  the  last 
nine  years,  and  that  all  which  has  been  done  by  those  who  were 
supposed  to  be  coroners  was  utterly  void,  would  in^'olve  the 
whole  community  in  calamities  whicli  it  would  be  impossible 
now  to  estimate. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas   Rodney,  Plaintiff  in  Error,  v.  The  Illinois 
Centkal  Railroad  Company,  Defendant  in  Error. 

ERROR  TO  ALEXANDER. 

Tlie  constitution  of  Illinois  prohibits  slavery  ;  therefore,  negroes  within  its 
jurisdiction  are  supposed  to  be  free. 

The  State  of  Illinois  being  an  independent  sovereignty,  will  determine  for 
itself  the  condition  of  all  persons  within  its  territory ;  subject  to  tue  Consti- 
tution of  the  United  States,  and  the  laws  made  under  the  authority  of  that 
instrument. 

Slavery  is  the  creation  of  municipal  regulations  in  States  where  it  exists,  and 
such  regulations  have  no  extra-territorial  operation  .or  binding  force  in 
another  sovereignty. 

The  laws  of  other  States  recognizing  slavery,  being  repugnant  to  the  laws  [  *43  ] 
and  poUcy  of  the  institutions  of  Illinois,  neither  the  law  of  nations  nor  the 
c.omity  of  States  can  affect  the  condition  of  a  fugitive  in  Illinois,  so  as  to  give 
the  owner  any  property  in,  or  control  over  him,  by  force  of  any  State  au- 
thority. 

The  remedy  in  matters  connected  with  fugitive  slaves,  is  to  be  found  under 
acts  of  Congress,  and  jn  the  courts  of  the  United  States. 

Property  in  persons  being  repugnant  to  the  laws  and  constitution  of  Illinois, 
trover  cannot  be  maintained  for  the  recovery  of  a  person,  or  for  satisfaction 
for  the  loss. 

This  was  an  action  on  the  case,  commenced  by  the  plaintiff 
against  the  defendant  for  carrying  away  from  him  his  slave  Jo- 
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sepli,  a  man  of  color,  whereby  he  lost  his  slave  and  his  services. 
The  declaration  was  filed  in  the  Alexander  Circuit  Court,  at 
October  term,  1855,  and  contains  eight  counts.  Sev^en  of  these 
counts  charge,  in  substance,  that  plaintiff  is  a  citizen  of  the 
State  of  Missouri,  and  bj  the  laws  of  that  State  was  entitled  to 
the  services  and  person  of  Joseph,  and  that  at  the  instance  of 
defendant  he  fled  from  plaintiff  to  Cairo,  in  the  State  of  Illinois, 
and  was  by  the  defendant  carelessly  and  negligently  taken  on 
board  of  its  cars  on  its  road,  and  carried  away  from  the  plain- 
tiff, whereby  he  lost  the  services  of  his  slave  Joseph,  they,  the 
said  defendants,  then  and  there  knowing  that  the  said  Joseph 
owed  service  to  the  said  plaintiff,  by  means  whereof  the  said 
plaintiff  lost  the  services  of  his  said  slave,  to  the  damage  of 
the  plaintiff  of  $3,000.  The  eighth  count  is  in  trover  for  the 
conversion  of  the  plaintiff's  slave  Joseph,  at  the  county  of  Alex- 
ander and  State  of  Illinois.  The  defendant  filed  a  demurrer  to 
this  declaration,  and  the  court  rendered  final  judgment  upon  the 
demurrer  for  costs  of  suit  in  favor  of  the  defendant,  and  this 
judgment  is  assigned  for  error.  This  cause  is  brought  to  this 
court  by  writ  of  error. 

The 'demurrer  in  this  case  was  heard  before  Paerish,  Judge, 
at  October  term,  1856,  of  the  Alexander  Circuit  Court. 

J.  Dougherty,  for  Plaintiff  in  Error. 

C.  Gr.  Simons,  for  Defendant  in  Error. 

Skinner,  J.  The  plaintiff  sued  the  Illinois  Central  Pailroad 
Company  in  case,  for  receiving  as  a  passenger  on  their  road,  at 
Cairo,  in  this  State,  the  negro  slave  of  the  plaintiff,  held  to  ser- 
vice under  the  laws  of  Missouri,  knowing  the  negro  was  the 
plaintiff's  slave,  under  the  laws  of  the  State  of  Missouri,  escaping 
from  his  service,  and  carrying  the  negro,  as  such  passenger,  to 
Chicago,  thereby,  in  this  State,  aiding  the  fugitive  to  escape 
from  service.  The  declaration  also  contains  a  count  in  trover 
for  the  conversion  by  the  defendants,  in  this  State,  of  the  plain- 
tiff's slave,  held  to  service  under  the  laws  of  Missouri. 
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The  court  sustained  a  demurrer  to  the  dedaration,  and  [  *44  ] 
upon  this  decision  the  assignments  of  error  are  founded. 

The  constitution  of  this  State  prohibits  negro  slavery,  and, 
therefore,  negroes  within  our  jurisdiction  are  presumed  to  be 
free.  Hone  v.  Ainmons,  14  111.  E.  29;  Bailey  v.  Cromwell,  3 
Scam.  71;  Kinney  v.  Cook,  ibid.  232. 

The  State  of  Illinois,  as  one  of  the  independent  sovereignties 
of  the  Union,  will  determine  the  condition  of  all  persons  within 
the  State  according  to  her  own  laws  and  institutions,  and  can  be 
limited  or  controlled,  in  this  respect,  only  by  the  Constitution 
of  the  United  States  and  the  laws  of  Congress  made  under  au- 
thority of  that  instrument. 

Slavery  in  the  States,  where  it  exists,  has  its  foundation  in  the 
municipal  regulations  of  such  States,  which  have  no  extra-terri- 
torial operation,  and  no  binding  force  in  another  sovereignty. 

The  law  of  Missouri,  under  which  the  negro  owes  service  to 
the  plaintiff,  being  repugnant  to  our  law  and  the  policy  of  our 
institutions,  neither  by  the  law  of  nations  or  the  comity  of 
States,  can  affect  the  condition  of  the  fugitive  slave  in  this 
State,  or,  within  our  jurisdiction,  give  the  owner  any  property 
in  or  control  over  him. 

The  constitution  of  the  State  is  here  the  paramount  law,  ex- 
cept in  so  far  as  the  Constitution  of  the  United  States,  or  the 
powers  therein  delegated  to  Congress,  may  limit  or  control  its 
operation.  The  owner,  therefore,  by  force  of  the  laws  of 
another  State,  under  the  law  of  Illinois,  has  no  property  in  the 
fugitive,  and  can  here,  under  State  authority,  assert  no  property 
in,  or  power  over  hira.  Jones  v.  Vandzant,  2  McLean's  E.  596; 
GiltnevY.  Gorham,  4  McLean's  E.  402;  Prigg  v.  The  Com- 
monwealth of  Pennsylvania,  IG  Peter's  E.  539. 

The  constitution  of  the  United  States,  however,  gives  the 
owner  the  right  of  reclamation  of  his  slave  escaping  from  ser- 
vice, wherever  he  may  be  found  within  the  United  States;  and 
Congress,  under  authoi'ity  of  this  clause,  and  in  the  rightful  ex- 
ercise of  power,  to  render  the  provision  effectual,  and  to  afford 
ample  and  uniform  remedy  for  recaption  and  return  of  fugitive 
slaves,  by  the  act  of  1793,  provided  for  the  recaption  and  sur- 
render of  fugitive  slaves  within  the  States  and  territories  of  the 
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Union,  imposed  penalties  for  aiding  the  escape  of  such  fugitives, 
and  for  opposing  or  interrupting  reclamation  under  the  remedies 
given  the  owner.  By  the  terms  of  that  act,  concurrent  juris- 
diction seems  to  have  been  conferred  upon  the  federal  and  State 
tribunals. 

By  the  act  of  Congress  of  1850,  on  the  same  subject,  the 
right  of  the  owner  to  reclaim  his  fugitive  slave  is  declared; 
remedies  for  recaption  and  return  of  the  fugitive  to  the  State  or 
[  *45  ]  territory  whence  he  may  have  fled,  are  provided ;  punish- 
ments for  obstructing  recaption  and  return,  and  for  harboring  or 
concealing  the  fugitive  to  prevent  recaption,  are  provided;  and 
damages  for  the  injury,  by  way  of  penalty,  are  given  the  owner, 
to  be  recovered  by  action  in  the  district  or  territorial  court  of 
the  United  States,  where  the  offense  is  committed. 

The  act  of  1850,  by  necessary  implication,  repeals  the  act  of 
1793,  so  far  as  the  provisions  of  the  former  conflict  with  the 
latter,  whether  the  conflict  consists  in  remedies  given  or  penal- 
ties imposed.  The  act  of  1850  not  only  provides  different  reme- 
dies, penalties,  and  modes  of  procedure,  but  names  the  forums 
in  which  they  may  be  enforced;  and,  therefore,  aside  from  the 
question  of  the  power  of  Congress  to  confer  jurisdiction  upon 
State  tribunals,  it  would  seem  they  intended  to  confine,  in  exe- 
cution of  the  federal  laws  upon  this  subject,  jurisdiction  to  the 
federal  courts.  The  Constitution  of  the  United  States  vests  the 
federal  judicial  power  in  the  Supreme  Court,  and  such  inferior 
courts  as  Congress  may  see  fit  to  establish;  and  provides  that 
the  judicial  power  shall  extend  to  all  cases,  in  law  and  equity, 
arising  under  the  Constitution  and  laws  of  the  United  States. 
Const.  U.  S.,  Art.  3. 

The  federal  courts,  therefore,  are  the  proper  fonims  for  causes 
arising  under  the  Constitution  of  the  United  States  and  the 
laws  of  Congress  made  under  its  authority;  and  the  State  tribu- 
nals (at  least,  unless  jurisdiction  is  expressly  conferred)  cannot 
take  cognizance  of  such  causes. 

If,  however,  the  State  court  has  jurisdiction  of  the  caua>9, 

under  the  common  or  statutoiy  law  of  the  State,  the  federal 

constitution  or  laws,  coming  incidentally  in  question,  will  be 

recognized  and  enforced.    Martin  v.  Hunter^  1  Wheaton,  336; 
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Houston  V.  Moore,  5  ibid.  49;  Story's  Com.  on  the  Const.,  sees. 
1749  to  1755;  1  Kent's  Com.  396  to  405;  United  States  y. 
Zathrop,  17  Jolm's  R.  4.  See,  also,  Prigg  v.  The  Common- 
icealth,  before  cited;  Moore  v.  The  People,  14  Howard's  U.  S. 
R.  13;  Thornton's  case,  11  111.  R.  332. 

The  count  in  trover  cannot  be  sustained  for  the  reasons  stated. 
Property  in  persons  being  repugnant  to  our  laws  and  the  genius 
of  our  State  institutions,  our  courts  will  not  enforce,  as  a  gen- 
eral rule,  the  laws  of  other  States  recognizing  this  species  of 
property,  where  the  cause  of  action,  based  upon  such  laws, 
arises  in  this  State.  Hone  v.  Ammons,  14  111.  R.  29.  Trover  is 
brouMit  for  the  wrono^ful  conversion  to  another's  use  of  one's 
personal  property,  and  judgment  therein  for  damages,  with  sat- 
isfaction, vests  in  the  defendant  the  property  converted. 

The  plaintiif,  under  the  local  law,  where  the  alleged  conver- 
sion occurred,  had  no  property  in  the  negro,  and  none  under 
that  law  by  force  of  a  recovery  in  the  action  and  satis-  [  *46  ] 
faction,  could  vest  in  the  defendant. 

Judgment  affirmed. 


Phineas  Oakes,  impleaded,  etc.,  Plaintiff  in  Error,  v. 
Tiffany  Ward,  et  al.,  Defendants  in  Error. 

ERROR  TO  GALLATIN. 
If  a  judgment  is  for  more  damages  than  is  claimed  by  the  declaration,  it  is  bad. 

The  defendants  in  error  sued  the  plaintiff  and  one  Cyrus 
Thayer,  in  an  action  of  debt,  upon  a  judgment  obtained  in  the 
State  of  Ohio. 

Plaintiff  only  was  served  with  process,  and  pleaded,  in  abate- 
ment of  the  suit,  that  Tliayer  died  in  the  State  of  JSTew  York, 
before  the  commencement  of  the  suit,  which  plea  defendants 
traversed,  and  issue  was  joined  upon  the  plea. 

The  cause  was  submitted  to  the  court  for  trial  at  the  May 
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term,  1857,  of  tlie  Gallatin  Circuit  Court,  wlien  judgment  was 
rendered,  in  favor  of  the  defendants,  for  $1,568.99. 

The  only  evidence  in  the  case  is  as  follows : 

J^ohn  Dutiel  states  that  he  is  acquainted  with  plaintiff,  and 
was  acquainted  with  Thayer  in  his  lifetime ;  knew  Thayer  about 
six  years  before  his  death,  which  occurred  in  the  year  1844,  as  he 
believes ;  is  not  acquainted  with  defendants ;  was  acquainted 
with  Phineas  Oakes,  before  the  year  1844,  about  fifteen  years, 
since  which  he  has  not  seen  him,  or  known  much  about  him ;  and 
believes  Cyrus  Thayer  to  be  dead.  About  the  year  1844,  he 
left  Scioto  county,  Ohio,  to  go  to  the  State  of  Maine,  on  a  visit 
to  his  parents,  and  his  wife  received  information,  by  letter  from 
New  York  city,  that  he  was  there  sick,  and  not  expected  to  live, 
since  which  time  he  has  heard  nothing  from  him ;  he  did  not 
come  back  to  his  family,  with  whom  he  has  been  acquainted 
ever  since. 

3faria  Ingersoll,  another  witness,  states  that  she  is  not 
acquainted  with  the  plaintiff  in  the  court  below,  but  she  is 
acquainted  with  Phineas  Oakes,  and  was  acquainted  with  Cyi'us 
Thayer  in  his  lifetime.  She  was  acquainted  with  Cyrus  Thayer 
about  six  years  before  his  death,  which  occurred  about  the  year 
1844,  as  she  believes.  She  was  acquainted  with  Phineas  Oakes 
for  about  fifteen  years,  and  she  believes  the  said  Cyrus  Thayer 
is  dead.  About  the  year  1844,  he  left  the  county  of  Scioto,  in 
[  *4T  ]  the  State  of  Ohio,  to  visit  his  parents  in  the  State  of 
Maine,  and  on  his  return  he  was  taken  dangerously  sick  at  the 
city  of  New  York,  as  she  was  informed  by  letter  to  her  from 
Ids  brother's  daughter  there,  since  which  time  she  has  heard 
nothing  from  him,  as  he  never  returned,  nor  did  she  ever  get 
any  further  information  of  him — which  was  all  the  evidence  in 
the  cause. 

Wliereupon  the  court  overruled  the  defendant's  plea  in  abate- 
ment, and  rendered  a  judgment  in  favor  of  the  plaintiffs  in  the 
court  below,  defendants  in  error,  as  aforesaid. 

Nelson  &  Johnson,  for  Plaintiff  in  Error 

N.  L.  Freeman  and  W    H  Green,  for  Defendants  in  Error 
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Caton,  C.  J.  In  tliis  case  tlie  judgment  was  for  more  damages 
than  were  claimed  in  the  declaration,  and  for  that  reason  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Minkhaet  et  ux.,  Plaintiffs  in  Error,  v.  Feed- 
EKiCK  Hankler,  Defendant  in  Error. 

ERROR  TO  MONROE. 

In  ejectment  to  recover  a  town  lot,  in  the  description  of  which  the  name  of 
the  comity  and  State  is  omitted,  there  will  be  a  want  of  jmisdict^on  in  the 
Circuit  Court. 

A  judgment  in  ejectment  which  finds  the  defendant  guilty  of  unlawfully 
withholding  the  premises  described  from  the  plaintiff,  and  that  the  plaintiff 
is  entitled  to  the  same,  is  sufficient. 

A  judgment  will  not  be  reversed  because  of  the  use  of  untechnical  or  inap- 
propriate words  in  it. 

"Where  there  is  a  general  verdict  or  finding,  the  judgment  will  not  be  reversed 
because  one  of  the  counts,  in  the  declaration,  is  defective. 

This  cause  was  tried  before  Underwood,  Judge,  without  a 
jury,  at  April  term,  1852,  of  the  Monroe  Circuit  Court.  The 
court  found  the  defendant  guilty,  but  did  not  find  the  estate  of 
the  plaintiffs,  and  rendered  judgment  for  plaintiffs,  but  did  not 
order  a  writ  of  possession.  Defendant  below  brings  the  case 
here. 

"W.  H.  and  J.  B.  Underwood,  for  Plaintifis  in  Error. 

G.  KoERNER,  for  Defendant  in  Error. 

Skinner,  J.  This  was  an  action  of  ejectment.  The  [  *48  ] 
declaration  contains  two  counts,  claiming  the  premises  in  fee 
simple.  The  first  count  describes  the  premises  as  "  lot  number 
seventeen,  in  the  town  of  Columbia,"  omitting  the  county  and 
State ;  and,  therefore,  the  action  being  local,  it  does  not  appear 
that  the  Circuit  Court   had  jurisdiction.     The  second  count  is 

53 


48  MOUNT  YEKNO]N", 

Minkhart  et  ux.  v.  Hankler. 

unobjectionable.  The  record  shows  that  the  declaration  was 
filed,  and  a  rule  taken  to  plead.  The  objection  that  it  does  not 
appear  that  a  declaration  was  filed,  has,  therefore,  no  foundation 
in  the  record.  The  defendant  pleaded  not  guilty,  and  the 
cause  was  tried  by  the  court,  who  found  "  the  defendant  guilty 
of  unlawfully  withholding  from  the  plaintifis  the  ^^I'eraises  in 
the  plaintiffs'  declaration  mentioned,  to  wit :  lot  number  seven- 
teen in  the  town  of  Columbia,  in  the  county  of  Monroe  and 
State  of  Illinois,  and  that  the  plaintiffs  are  entitled  to  the  same." 
It  is  objected  that  the  court  did  not  find  the  estate  established 
by  the  proofs  in  the  plaintiffs.  This  is  necessary  under  our 
statute. 

The  court  found  the  defendant  guilty  of  unlawfully  withhold- 
ing the  premises,  and  this  determined  the  right  of  possession  to 
be  in  the  plaintiffs.  The  words  of  the  record — "  and  that  the 
plaintiffs  are  entitled  to  the  same  " — evidently  have  reference  to 
the  estate  of  the  plaintiffs  therein,  and  import  that  they  are  the 
owners  thereof,  or  seized  in  law  of  the  entire  estate  therein. 
If  this  is  not  their  meaning,  they  have  no  effect  whatever. 

The  judgment  must  follow  the  declaration,  which  claims  a 
fee  simple  estate,  and  a  recovery  could  be  had  of  no  other  estate 
under  the  pleadings.  Ballance  v.  Ranken,  12  111.  E.  420.  The 
record,  therefore,  finds  the  plaintiffs'  estate  in  the  premises 
recovered  to  be  a  fee  simple.  Whatever  language  may  be  used 
in  the  record,  if  it  is  apparent  what  the  finding  of  the  court 
was,  and  that  finding  is  correct  in  law,  a  judgment  will  not 
be  reversed  because  of  the  use  of  untechnical  or  inappropriate 
words.  Benedict  v.  Dillehunt,  3  Scam.  R.  287;  Foster  v. 
Jared,  12  111.  R.  451. 

"Where  there  is  a  general  verdict  or  finding,  the  judgment 
will  not  be  reversed  because  one  of  the  counts  of  the  declara- 
tion is  defective. 

The  statute  provides  that,  "whenever  an  entire  verdict  shall 
be  given  on  several  counts,  the  same  shall  not  be  set  aside  or 
reversed,  if  any  one  or  more  of  the  counts  be  good,"  and  this 
provision  we  hold  applicable  to  ejectment  wi*its. 

Judgment  affirmed. 
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William  M.  Wilson  et  al,  Plaintiff  in  Error,  v.  [  *49  ] 
Jacob  Geisler,  Defendant  in  Error. 

ERROR  TO  RICHLAND. 

Where  a  bill  for  a  foreclosure  shows  that  the  mortgage  was  given  for  the 
entire  purchase  money,  no  part  of  which,  or  of  the  interest,  had  been  paid; 
and  that  the  value  of  the  premises  does  not  exceed  the  amount  due,  and 
they  are  but  a  slender,  and  the  only  security,  for  the  debt,  the  mortgagors 
having  absconded,  a  strict  foreclosui-e  is  not  improper. 

This  was  a  bill  filed  by  Geisler,  March  Tth,  1857,  to  foreclose 
a  mortgage,  and  decree  rendered  at  May  Term,  1857,  by  default. 

The  bill  sets  forth,  that  on  the  7th  of  February,  1856,  Geisler 
sold  and  conveyed  to  Wilson  &  Lewis,  a  lot  in  Olney,  upon 
which  was  situated  a  large  and  valuable  store  house,  for  the 
consideration  of  $1,750,  for  which  they  executed  to  Geisler  two 
notes,  one  for  $800,  the  other  for  $950,  the  first  due  August 
1st,  1856,  the  second  due  February  21st,  1857,  and  also  a  mort- 
gage on  said  premises  to  secure  the  payment  of  said  notes,  etc. 

The  bill  also  states  that  the  "  said  mortgage  and  notes  are 
herewith  to  the  court  shown,  exhibit  A,  and  prayed  to  be  made 
part  of  the  bill,  and  submitted  to  the  examination  of  the  court;" 
that  the  said  Wilson  &  Lewis  did  not  pay  said  notes  when  due, 
and  that  they  had  run  off,  after  deceiving  the  said  Geisler  by 
false  pretences  of  their  ability  to  pay  for  the  said  house  and  lot. 

It  prays  that  Wilson  &  Lewis  be  made  parties  defendant,  and 
required  to  answer,  and  in  default  of  answer,  that  the  same  be 
taken  for  confessed;  that  a  decree  for  the  amount  of  debt,  in- 
terest and  cost,  be  entered,  and  if  not  paid  by  an  early  day, 
the  "  condition  in  the  said  mortgage  deed  be  declared  forfeited, 
and  the  same  be  declared  and  made  absolute,  and  all  the  title, 
right,  interest  and  equity  of  the  said  Wilson  &  Lewis  be  for- 
ever barred  and  forfeited,  and  your  orator's  title  thereto  be 
made  complete,  absolute,  and  unencumbered;"  and  that  in  case 
such  specific  foreclosure  should  be  deemed  unwise,  then  it  is 
prayed  the  said  house  and  lot  be  sold ;  also  a  prayer  for  special 
commissioner,  and  such  further  relief  as  may  be  just, 
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There  was  an  affidavit  of  the  non-residence  of  Wilson  & 
Lewis,  and  publication  of  notice,  and  in  default  of  appearance 
of  said  "Wilson  &  Lewis,  decree  is  rendered  pro  confesso. 

The  only  other  paper  on  file,  or  appearing  in  the  cause,  and 
the  only  written  evidence  offej-ed,  or  before  the  court,  was  the 
two  notes  described  in  the  bill. 

The  decree  contains  the  following: 

The  defendants  (Wilson  &  Lewis)  being  called,  and  not  ap- 
[ "^50 ]  pearing,  it  was  "decreed  that  the  matters  and  things  in 
complainant's  amended  bill,  said  amendment  being,  by  leave  of 
the  court,  taken  for  confessed  against  them.  And  the  cause 
coming  on  to  be  heard  on  bill,  exhibits  and  proofs,  and  the 
court  finding,  upon  inspection  of  said  bill,  and  exhibits,  and  the 
proofs  adduced,  that  said  comjjlainants  did  sell  a  certain  house 
and  lot  of  ground  in  Olney,  taking  their  writing  obligatory  for 
the  purchase  money,  as  alleged  in  said  bill;  that  the  whole  of 
said  purchase  money,  principal  and  interest,  is  due  on  said  mort- 
gage security;  that  said  security  is  inadequate,  being  a  frame 
building,  and  greatly  exposed  to  fire;  that  defendants  have  left 
the  county  under  suspicious  circumstances,  and  not  likely  to 
return:  wherefore,  it  is  ordered  by  the  court  that  an  account 
be  taken  by  the  clerk  to  ascertain  how  much  money  is  due,  etc. ; 
and  the  clerk  having  taken  and  reported  the  amount  to  be 
$1,883.25,  therefore  it  is  finally  ordered,  and  adjudged,  and 
decreed,  that  the  defendants  do,  within  sixty  days  from  the  date 
hereof,  pay  to  the  said  complainant  the  said  sum  of  $1,883.25, 
being  the  amount,  principal  and  interest,  due  him  on  the  security 
aforesaid,  as  reported  by  the  clerk,  together  with  costs  of  this 
suit;  and  in  default  of  their  so  doing,  that  said  defendants,  and 
all  persons  claiming  by,  through  or  under  them,  be  forever 
banned  from  equitj'  of  redemption  in  and  to  said  premises,  and 
that  the  title  thereto  revert  to  the  said  complainant  in  fee 
forever." 

It  was  also  further  ordered,  that  the  said  defendants  (plain- 
tiffs in  error)  "  re-deliver  to  said  plaintiff  all  papers  and  evi- 
dences of  title,  and  that  the  sheriff  of  said  county,  on  failure 
of  said  payment  within  said  presented  term,  put  the  plaintift' 
(Geisler)  in  possession  of  said  premises." 
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C.  H.  CoNSTAJBLE  and  E.  S.  Nelson,  for  Defendants  in  Error. 

Caton,  C.  J.  This  was  a  "bill  for  the  strict  foreclosure  of 
a  mortgage,  and  shows  that  the  mortgage  was  given  for  the 
entire  piu'chase  money  of  the  mortgaged  premises  which  the 
complainants  had  sold  to  the  defendants,  no  23art  of  which,  nor 
the  interest,  had  been  paid.  The  bill  also  shows,  that  the  value 
of  the  premises  does  not  exceed  the  amount  due  on  the  mort- 
gage, or,  in  the  language  of  the  bill,  "  is  but  a  slender  security 
for  the  debt,"  It  also  shows,  that  the  defendants  had  absconded, 
and  that  the  only  security  which  the  complainant  had  was  the 
mortgage,  and  prays  for  a  strict  foreclosure.  The  bill  was 
taken  for  confessed,  proofs  were  heard,  and  a  decree  entered  in 
accordance  with  the  prayer  of  the  bill.  It  is  now  [  *51  ] 
objected  that  the  decree  was  for  a  strict  foreclosure. 

The  case  is  precisely  within  the  principle  oi  Johnson  v.  Don- 
nel  et  al.,  15  III.  E.  97.  It  shows  that  the  value  of  the  premises 
did  not  exceed  the  amount  of  the  mortgage  debt,  and  hence  the 
defendants  had  no  cause  to  complain,  for  they  realized  the  full 
value  of  their  property.  They  cannot  deny  this,  for  they  ad- 
mitted it  by  their  default.  The  jjrayer  was  for  a  strict  fore- 
closure, to  which  they  made  no  objection,  at  the  proper  time, 
before  the  Circuit  Court.  There  is  another  circumstance  which 
may  be  mentioned,  and  shows  how  little  ground  of  complaint 
the  defendants  really  have.  They  purchased  the  premises  in 
question  on  one  year's  credit  for  the  whole  purchase  money,  no 
part  of  which  they  have  ever  paid,  and  have  enjoyed  the  rents 
and  profits  thereof  ever  since  February,  1856,  nearly  two  years, 
without  its  costing  them  anything.  And  now  the  complainant, 
after  the  loss  of  the  use  of  the  premises  for  that  length  of  time, 
receives  them  back,  at  least  reduced  in  actual  value  by  the  ordi- 
nary wear  and  tear,  and  the  operation  of  time.  In  this  state  of 
case  the  defendants  have  no  cause  to  complain  thaljjithey  have 
been  hardly  dealt  with. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
57 


51  MOUNT  VEENON, 

Sexton  i\  School  Commissioner  of  Grallatin  County. 


OfvVille  Sexton,  Plaintiff  in  Error,  v.  The  School 
Commissioner  of  Gallatin  County,  for  the  use  of 
inhabitants  of  Township  Number  9,  South,  Eange  10 
East,  Defendant  in  Error. 

ERROR  TO  GALLATIN. 

Lender  the  school  law  cf  1845,  in  order  to  recover  the  extra  interest  allowed, 
in  case  of  default  in  the  payment  of  school  money  borrowed,  there  should 
be  an  especial  averment  in  the  declaration  claiming  the  penalty. 

This  was  an  action  of  debt,  commenced  by  ordinary  sum- 
mons in  the  Circuit  Court  of  Gallatin  county,  on  the  13tli  day 
of  May,  1S56,  at  the  suit  of  the  School  Commissioner  of  said 
county,  for  the  use  of  the  inhabitants  of  Township  JSTo.  9  South, 
of  Eange  ISTo.  10  East,  against  Orville  Sexton,  the  plaintiff  in 
error,  and  John  A.  McClernand. 

The  action  was  brought  upon  a  note  under  seal,  executed  by 
said  Sexton,  John  Lane,  and  the  said  McClernand,  on  the  25th 
day  of  October,  1847,  whereby  they  jointly  and  severally  pi-om- 
[  *52  ]  ised  to  pay,  twelve  months  after  the  date  thereof,  to  the 
School  Commissioner  of  Gallatin  county,  for  the  use  aforesaid, 
the  sum  of  eighty-three  dollars  and  thirty-three  and  third  cents, 
with  interest  thereon,  at  the  rate  of  eight  per  cent,  per  annum, 
to  be  paid  half-yearly,  in  advance,  from  the  date  thereof. 

Lane  having  died,  only  Sexton  and  McClernand  were  declared 

The  declaration  is  in  the  usual  form  of  debt,  and  contains  no 
claim  for  twelve  per  cent,  damages  upon  the  failure  to  pay  the 
principal  or  interest  of  the  note  sued  upon. 

At  the  October  term,  1856,  a  judgment  was  rendered  against 
the  defendants  below,  for  the  debt  and  damages,  to  be  assessed 
by  the  clerk,  whereupon  the  clerk  reported  the  debt  to  be 
$83.33  1^,  and  the  damages,  being  interest  on  the  note  sued 
on,  to  be^l43.65,  and  making  in  the  aggregate  $226.98  for 
which  judgment  was  given  and  execution  awarded. 
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Sexton  V.  School  Commissioner  of  Gallatin  County. 

From  this  judgment  Sexton  prosecutes  his  separate  writ  of 
•error,  and  assigns  the  following  errors  : 

The  court  erred  in  directing  the  clerk  to  assess  the  debt,  in- 
stead of  finding  the  amount  of  the  debt,  and  directing  the  clerk 
simply  to  assess  the  damages. 

The  judgment  is  erroneous  in  the  amount  of  damages  given, 
which  is  §143.65,  when  the  interest,  wliich  had  accrued  on  the 
debt  to  the  time  of  the  rendition  of  the  judgment,  at  the  rate 
of  eight  per  cent,  per  annum,  compounded  semi-annually,  was 
only  about  $85.17. 

The  judgment  is  erroneous  in  being  for  too  large  an  amount 
in  damages. 

Wherefore  the  said  jDlaintiff  in  error  prays  a  reversal  of  said 
judgment,  and  that  the  proper  judgment  be  rendered  in  this 
court,  etc. 

J^.  L .  Fkeeman,  for  Plaintiff  in  Error. 

"W.  Thomas,  for  Defendant  in  Error. 

Caton,  C.  J.  The  note  upon  which  this  action  was 
brought,  was  given  under  the  school  law  of  1845,  which  was 
re-enacted  in  terms  in  1849.  It  was  said  by  this  court,  in  the 
case  of  Tmistees  of  /Schools  v.  Bilb,  14  111.  E.  272,  that  this  last 
act  was  substantially  the  same  as  the  law  of  1835  as  to  the  pen- 
alty for  not  j)i'omptly  paying  school  money  loaned,  except  that 
the  penalty  is  reduced  from  twenty  to  twelve  per  cent.  If  the 
question  was  not  directly  presented  in  that  case,  it  is  in  this, 
and  we  are  stjU  of  the  same  opinion.  Under  the  law  of  1835, 
it  was  decided  by  this  court,  in  the  case  oi  Hamilton  v.  Wright, 
1  Scam.  E.  582,  that  the  twenty  per  cent,  imposed  for  not  [*53  ] 
paying  school  money  borrowed,  when  due,  was  in  the  nature  of 
a  penalty,  and  could  not  be  recovered  upon  a  declaration  in  the 
ordinary  form  upon  the  note,  but  that  a  special  averment  should 
be  inserted,  claiming  the  penalty.  We  think  the  same  rule  pre- 
vails under  the  statute  of  1845.  It  may,  no  doubt,  as  the  stat- 
ute says,  be  recovered  in  an  action  upon  the  note,  but  then  the 
declaration  should  expressly  show  that  the  note  was  given  for 
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school  money  borrowed,  and  should  specially  claim  the  penalty 
of  twelve  per  cent,  for  withholding  the  money.  The  declara-. 
tion  in  this  case  is  in  the  ordinary  form,  and  contains  no  such 
averment.  How  could  the  clerk  know  when  he  assessed  these 
damages,  or  how  can  we  know  now,  that  this  note  was  given  for 
school  money  loaned?  It  may  have  been  for  the  rent  of  school 
land,  or  to  compromise  a  trespass  upon  school  land,  or  for  some 
other  consideration  other  than  money  loaned.  The  defendant 
below,  by  making  default,  confessed  that  he  owed  the  amount 
pui-porting  to  be  due  upon  the  note,  but  he  did  not  thereby  con- 
fess that  the  note  was  given  for  money  loaned,  or  that  he  was 
liable  for  the  penalty  given  for  withholding  money  borrowed'of 
the  school  fund  after  it  became  due. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


A.  C.  Hooper  and  A.  D.  Hay,  Plaintiffs  in  Error,  v.  J. 
CoNDiT  Smith,  Defendant  in  Error. 

ERROR  TO  WASHINGTON. 

Where  the  appellee,  on  appeal  from  a  judgment  of  a  justice  of  the  peace,  has 
not  been  served  with  process,  and  the  appeal  has  not  been  taken  ten  days 
before  the  sitting  of  the  court,  the  case  cannot  be  forced  to  trial. 

A  party  in  court  cannot,  as  a  general  rule,  force  his  adversary  to  act,  until  he 
is  liimself  in  a  position  to  be  forced  to  proceed. 

The  appellee  should  be  served  with  summons,  before  he  can  be  considered  to 
be  in  court  to  receive  its  judgment. 

Tnis  cause  was  tried  before  Breese,  Justice,  at  October  terra, 
1856,  of  the  Washington  Circuit  Court.  The  statement  of  the 
case  will  be  found  in  the  opinion  of  the  court. 

P.  E.  HosMEE,  for  Plaintiffs  in  Error. 

C.  G.  Simons,  for  Defendant  in  Error. 

[  *54  ]  Breese,  J.     This  suit  was  commenced  by  Smith  against 
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Hooper  and  Hay  v.  Smith. 

Hooper  and  Haj,  before  a  justice  of  the  peace  of  Washington 
county,  on  a  note,  and  judgment  rendered  thereon  against  the 
defendants  for  the  amount  of  the  note  and  interest. 

Hooper,  eight  days  before  the  sitting  of  the  Circuit  Court  of 
that  county,  took  an  appeal. 

The  appellee  was  not  served  with  process,  but  on  the  second, 
day  of  the  term  entered  his  appearance  by  attorney. 

On  the  nest  day  thereafter,  when  the  cause  was  reached  in 
its  order  for  trial,  the  appellant  was  called  and  made  default, 
whereupon  the  appeal  was  dismissed,  a,  jyroccdendo  awarded,  and 
judgment  rendered  against  both  defendants  Hooper  and  Hay, 
for  damages  and  costs. 

A  writ  of  error  is  sued  out  from  this  court,  and  the  errors 
assigned  question  the  correctness  of  these  proceedings. 

We  are  satisfied  the  proceedings  are  irregular,  and  the  judg- 
ment must  be  reversed  for  the  reasons,  jF'irst,  That  the  appellee 
in  the  court  below,  not  having  been^erved  with  process,  and  the 
appeal  not  having  been  taken  ten  days  before  the  sitting  of  the 
court,  was  not  in  a  position  to  force  the  appellant  to  trial. 

As  a  general  rule  of  practice,  a  party  in  court  cannot  force 
his  adversary  to  act,  until  he  himself  is  in  a  condition  to  be  forced 
to  proceed. 

Second,  The  defendant  Hay  did  not  appeal,  nor  was  he  sum- 
moned, as  he  should  have  been.     Sec.  64,  ch.  59,  E..  S. 

The  suit  could  neither  be  tried  nor  dismissed  at  the  first  term, 
without  a  summons  against  him.  He  was  not  in  court,  to  receive 
its  judgment. 

The  judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 
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Wallace  A.  Campbell,  Plaintiff  in  Error,  v.  Thomas 
F.  Giblin,  Defendant  in  Error. 

ERROR  TO  HAMILTON. 

A  party  who  takes  an  appeal  from  the  decision  ofajustice  of  the  peace,  cannot 
■   compel  the  appellee  and  plaintiff  to  give  security  for  costs. 

This  action  was  brought  before  a  justice  of  tlie  peace  of 
Hamilton  county,  wliere  a  judgment  was  recovered  in  favor  of 
the  defendant  in  error.  Tlie  plaintiff  in  error  took  an  appeal  to 
the  Circuit  Court  of  Hamilton  county,  and  Beechek,  Judge,  to 
[  *55  ]  whom  the  case  was  submitted,  ag^ain  gave  judgment  in 
favor  of  the  defendant  in  error,  at  May  term,  1856,  of  the  Cir- 
cuit Court.  At  the  appearance  term  of  the  Circuit  Court,  the 
plaintiff  in  error  entered  a  motion  that  the  defendant  in  error, 
and  appellee  in  that  court,  should  give  security  for  costs,  alleg- 
ing that  he  had  absconded,  which  motion  was  denied. 

Nelson  &  Johnson,  for  Plaintiff  in  Error. 

Tanner  &  Casey,  for  Defendant  in  Error. 

Breese,  J.  The  second  section  of  the  act  concerning  "  Costs," 
E..  S.,  ch.  26,  is  but  a  transcript  of  the  first  section  of  the  act 
on  the  same  subject,  passed  in  1827. 

Under  that  act,  it  was  held,  and  has  been  so  adjudged  ever 
since,  that  cases  brought  into  the  Circuit  Court  by  appeal  were 
not  embraced  by  it.  It  applies  only  to  suits  originating  in  that 
court.  There  the  plaintiff"  is  in  the  court  by  his  own  act.  In 
appeal  cases  he  is  not  so  ;  he  is  no  longer  a  voluntary  plaintiff', 
and  is  forced,  against  his  own  wishes  and  consent,  into  it.  He 
is  satisfied  with  the  judgment  of  the  justice  of  the  peace,  and 
should  not  be  compelled  to  prosecute  in  another  court  against 
his  own  inclination,  and  pay  also,  or  give  bond  to  pay,  for  the 
privilege.  An  appellant  is  not  permitted  to  impose  such  a 
burden  upon  an  unwilling  plaintiff. 

As  to  the  facts  of  the  case,  they  were  fully  before  the  jury, 
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Crabtree  v.  Welles. 

and  tliev  were  justified  by  them  in  saying  there  was  no  sj^ecial 
contract,  and  in  finding  as  they  did.  The  judgment  is  afiirmed, 
with  costs. 

J%idgment  affirmed. 


John    G.    Ceabteee,  Appellant,  v.  Joseph   Welles, 

Appellee. 

APPEAL  FROM  WASHINGTON. 

One  who  advances  money  in  part  payment  of  a  parol  contract  for  the  pur- 
chase of  land,  cannot  recover  it  back  until  he  has  offered  to  fulfill  on  his 
pai't,  and  the  other  party  has  repuchated  the  contract. 

An  amount  not  due,  claimed  as  a  set-oif  to  a  former  suit,  and  not  allowed, 
may,  after  it  becomes  due,  be  recovered. 

Welles  and  his  wife  had  i'erJ«Z?y  contracted  with  Crabtree  to 
sell  him  a  piece  of  land  for  one  hundred  and  fifty  dollars  ;  fifty 
dollars  was  paid  at  the  time  of  the  bargain,  and  Crabtree  was 
\c>  have  a  deed  when  he  should  pay  the  other  one  hundred  dollars. 

Crabtree  tendered  the  remaining  one  hundred  dollars,  [*56  ] 
but  Welles  refused  to  make  the  conveyance,  but  prior  to  the 
tender  of  the  one  hundred  dollars,  "Welles  sued  Crabtree  before 
a  justice  of  the  peace  for  a  debt  due  him  from  Crabtree,  when 
the  latter  attempted  to  set  off  against  the  claim  the  fifty  dollars 
advanced  for  the  land,  but  this  set-oft'  was  not  allowed.  Crab- 
tree, after  having  made  the  tender  of  the  one  hundred  dollars, 
as  the  price  of  the  land,  which  was  refused  by  Welles,  brought 
an  action  to  recover  back  the  fifty  dollars  originally  advanced. 
On  the  trial  of  the  suit  for  the  recovery  of  this  sum,  it  was  at- 
tempted to  defeat  the  recovery  by  showing  that  a  set-oft"  had 
been  attempted  in  the  first  suit  between  the  parties,  and  before 
the  tender  of  the  one  hundred  dollars.  The  Circuit  Court, 
Beeese,  Justice,  presiding,  gave  judgment,  upon  the  finding  of 
the  jvu^y,  for  fifty  dollars,  whereupon  Crabtree  prayed  an  ap- 
peal. 
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Crabtree  v.  Welles. 
A.  Watts,  for  Appellant. 

P.  E.  HosMEE,  for  Appellee. 

Caton,  C.  J.  Tlie  law  is,  that  one  wlio  advances  money  in 
part  payment  of  a  parol  purchase  of  land,  cannot  recover  it 
back,  till  he  has  offered  to  fulfill  the  parol  agreement,  and  the 
other  party  has  repudiated  it  by  refusing  to  perform. 

If  he  repudiates  it  himself,  without  the  default  of  the  other 
party,  he  must  lose  what  he  has  paid.  Such  parol  agreement  is 
not  absolutely  void,  but  is  only  voidable,  and  is  binding  on  both 
parties,  and  may  be  enforced  either  in  a  court  of  law  or  equity, 
unless  the  statute  of  frauds  be  interposed,  to  relieve  the  party 
from  his  obligations  under  it.  If  a  party  who  receives  money 
or  its  equivalent,  under  such  j^arol  contract,  afterwards  repu- 
diates it,  the  law  will  raise  an  assumpsit  on  his  part  to  refund 
the  payment  recovered  ;  for  he  shall  not  return  the  money  under 
the  contract,  while  he  denies  his  obligations  to  perform  it,  but 
until  he  refuses  to  perform  it  the  law  will  not  imply  a  promise 
to  refund  the  payment  received  under  it.  "Welles,  therefore,  had 
no  cause  of  action  against  Crabtree  for  the  fifty  dollars  which 
he  had  paid  him  on  the  parol  agreement,  until  after  he  had 
placed  himself  in  a  proper  position  by  demanding  of  Crabtree 
that  he  go  on  and  perform  the  parol  agreement  upon  tendering 
him  the  remaining  hundred  dollars,  and  Crabtree  had  thereupon 
refused  to  comply.  The  law  cannot  presume  a  promise  to  re- 
fund that  money  till  such  refusal  has  taken  place,  and,  till  then, 
no  cause  of  action  existed  in  favor  of  Welles  against  Crabtree 
on  account  of  that  advance.  At  the  time  of  the  trial  of  the 
[  *5T  ]  former  cause,  which  was  relied  upon  as  a  bar  to  this 
action,  Welles  had  not  made  the  tender  of  the  last  payment,  and 
Crabtree  had  not  repudiated  the  parol  agreement,  so  that  no  lia- 
bility then  existed  against  him  to  refund  the  fifty  dollars.  The 
question,  then,  is,  whether  his  attempt  to  bring  in  and  recover  it 
back  on  the  trial  of  the  former  action  between  the  same  parties, 
is  a  bar  to  this  action.  On  this  point  there  ought  not  to  be  any 
doubt  or  controversy.  At  the  time  of  that  trial,  the  money  was 
not  due,  and  for  that  reason  he  could  not  then  recover  it.  The 
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account  then  presented  was,  or  must  be  presumed  to  be,  for  jfiftj 
dollars,  then  claimed  to  be  due,  which  he  did  not  and  could  not 
prove.  This  is  for  fifty  dollars  not  then  due,  but  which  has 
since  become  due,  and,  consequently,  could  not  be  barred  by 
anything  that  was  then  due.  Suppose  on  the  former  trial,  Welles 
had  filed,  as  a  set-oflf,  a  note  executed  by  Crabtree  to  him  for 
fifty  dollars,  which,  upon  its  face,  was  not  due  till  thirty  days 
thereafter,  could  it  be  pretended  that  the  abortive  attempt  to 
set  it  off  on  the  former  trial  would  be  a  bar  to  an  action  upon 
the  note  instituted  after  its  maturity?  The  statement  of  the 
proposition  is  enough  to  illustrate  the  utter  fallacy  of  this  whole 
defense.  The  Circuit  Court  decided  properly,  and  the  judg- 
ment must  be  aflirmed. 

Judgment  affirmed. 


Jedediah  Jack,    Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error. 

ERROR  TO  MASSAC. 

The  words  "  special  bail,"  at  common  law,  have  reference  to  security  taken 
in  civil  actions,  and  do  not,  under  our  statute,  embrace  recognizances  or 
bail  in  criminal  cases. 

The  statute  in  relation  to  bail  is  directory  where  it  defines  what  security  the 
law  deems  sufficient,  but  should  a  licensed  attorney  execute  a  bond,  it 
would  be  good  against  him.  It  is  a  privilege  to  the  attorney,  as  an  officer 
of  the  court,  which  he  cannot  plead  m  fraud  of  the  law. 

In  this  cause,  plaintiff  in  error,  together  with  others,  entered 
into  a  joint  and  several  bond  of  recognizance  for  the  appearance 
of  one  Lane,  to  answer  a  criminal  charge.  A  forfeiture  of  said 
recognizance  was  taken,  and  capias  and  scire  facias  issued,  etc. 

The  plaintiff  in  error  pleaded  for  himself,  specially,  the 
following  plea,  to  wit: 

And  for  a  further  plea  in  this  behalf,  the  said  Jack,  for  him- 
self, specially,  says  actio  non,  because  he  says  that,  at  the  time 
of  the  execution  and  signature  by  him  of  the  said  recognizance 
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[  *5S  ]  ill  said  scire  facias  mentioned,  lie  was,  and  still  is,  an 
attorney  and  counsellor  at  law,  and  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment. 

Demurrer  filed  to  above  plea  and  joinder  in  the  same,  which 
was  by  the  court  sustained. 

And  afterwards,  at  the  October  term,  1854,  of  the  Massac 
Circuit  Court,  execution  was  ordered  against  said  plaintiff  in 
error  for  the  sum  of  five  hundred  dollars. 

The  cause  was  heard  before  Pakrish,  Judge. 

J.  Jack,  fro  se. 

J.  S.  Robinson,  for  Tlie  People. 

Skinner,  J.  This  was  a  scire  facias  upon  a  recognizance, 
conditioned  for  the  appearance  of  one  Lane,  to  answer  to  a 
criminal  charge.  Jack,  one  of  the  cognizors,  pleaded  "  that,  at 
the  time  of  taking  the  recognizance,  he  was,  and  hitherto  has 
been,  an  attorney  and  counsellor  at  law."  To  this  plea  tlie 
court  sustained  a  demurrer,  and  this  is  assigned  for  error. 

The  first  section  of  chapter  fourteen  of  the  Revised  Statutes 
provides  that  "  no  person  shall  be  permitted  to  be  special  bail 
in  any  action,  unless  he  be  a  householder  and  resident  within 
the  State,  and  of  sufiicient  property,  if  the  writ  or  process  is 
sued  out  of  the  Supreme  Court;  or,  if  it  issue  out  of  any  Circuit 
Court,  unless  he  be  a  householder  of  sufficient  property,  and  a 
resident  of  the  county  in  which  the  court  is  held;  and  no  coun- 
sellor or  attorney  at  law,  sheriff,  under  sheriff,  bailiff',  or  other 
person  concerned  in  the  execution  of  process,  shall  be  permitted 
to  be  special  bail  in  any  action." 

The  entire  chapter  relates  to  bail  in  civil  actions,  and  makes 
no  reference  to  recognizances,  or  bail  taken  in  criminal  prosecu- 
tions; nor  do  the  words  special  hail,  in  their  technical  sense, 
embrace  recognizances  or  bail  in  criminal  cases.  At  common 
law,  they  are  used  as  denoting  security,  taken  in  civil  actions, 
for  appearance  and  surrender  of  the  body  of  the  debtor  or 
defendant,  in  satisfaction  of  judgment.  3  Black.  Com.  287; 
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1  Bacon's  Ab.,  title  "Bail  in  Civil  Causes;"    1  Yiner's  Ab., 
title  "  Bail." 

But,  if  tbe  recognizances  were  within  the  statute,  tlie  fact 
alleged  in  tlie  plea  would  be  no  defense.  The  statute  is 
directory  only,  defining  the  security  the  law  deems  sufficient, 
and  intended  to  guide  public  officers  in  the  discharge  of  their 
official  duties. 

If  it  should  turn  out  that  the  bail  taken  was  not  a  house- 
holder, or  was  not  of  sufficient  property,  or  was  not  a  resident 
of  the  county  where  the  action  was  pending,  or  was  a  li-  [*59] 
censed  attorney,  the  bond  would  not,  therefore,  be  void,  but 
would  be  good  against  the  obligor. 

The  plea  raises  no  question  as  to  the  provisions  contained  in 
the  recognizance,  and  the  question,  therefore,  is  not  whether  an 
involuntary  obligation,  containing  provisions  not  required,  or 
omitting  anything  required  by  law,  is  valid.  The  objection 
goes  only  to  the  competency  of  the  surety,  and  is  grounded 
upon  an  assumption  of  statutory  disability. 

The  record  presents  the  case  of  a  licensed  attorney,  an  officer 
of  court,  whose  profession  is  the  law,  interposing  his  office  and 
privilege  in  avoidance  of  his  obligation.  Were  he  to  succeed 
in  his  defense,  it  would  be  a  successful  fraud  on  the  law,  which 
does  not  appear  before  to  have  been  attempted  in  this  State,  and 
which,  for  the  honor  of  the  profession,  we  trust,  may  not  be 
repeated. 

Judgment  affirmed. 


Heney  DiSHOisr  and  James  J.  Pkovo,  Plaintiffs  in  Error, 
V.  John  C.  Schoke,  Defendant  in  Error. 

ERROR  TO  UNION. 

Where  the  books  of  a  plaintiff  are  offered  in  evidence,  to  prove  an  account, 
they  are  prima  facie  evidence;  and  however  they  may  operate  to  conclude 
the  plaintiff  as  to  matters  admitted  against  his  interest,  the  defendant, 
taking  the  benefit  of  admissions  by  them  in  his  favor,  may  contest  the  ac- 
curacy of  charges  to  his  prejudice. 
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An  article  sold  to  one  of  two  partners  and  credited  to  the  vender  on  the  copart- 
nership books, will  be  allowed  to  the  vendor  against  the  copartnership  ac- 
count. 

If  substantial  justice  has  been  done,  even  if  improper  instructions  have  been 
given,  a  judgment  will  not  be  disturbed. 

This  cause  was  heard  before  Paekish,  Judge,  at  December 
term,  1854.  The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. 

J.  Dougherty,  for  Plaintiffs  in  Error. 

C.  G.  Simons,  for  Defendant  in  EiTor. 

Breese,  J.  This  case  originated  before  a  justice  of  the 
peace,  and,  on  trial  there,  the  defendant  in  error  obtained  a 
judgment.  On  appeal  to  the  Circuit  Court,  the  plaintiffs  in 
error  obtained  a  judgment,  which  the  court  set  aside,  and 
[  *60  ]  granted  a  new  trial ;  on  which  trial  there  was  a  verdict 
and  judgment  for  the  defendant  in  error,  for  seventj-one  dollars 
and  eighty-six  cents;  to  reverse  which  this  writ  of  error  is  sued 
out,  and  the  errors  assigned  go  to  the  instructions  asked  for  on 
both  sides. 

~We  do  not  deem  it  necessary,  in  the  view  we  have  taken  of 
this  case,  to  examine  very  critically  those  instructions,  but  will 
take  this  occasion  to  remark,  that  it  is  quite  difficult,  from  the 
unsatisfactory  and  inartificial  manner  in  which  the  record  is 
made  up  and  presented  here,  to  discover  what  those  instructions 
were,  and  in  what  part  of  the  record  they  are  to  be  found. 
We  think  this  court  might  well  refuse  to  examine  such  records, 
but  send  them  back  with  an  admonition  to  the  clerks,  which 
may  be  of  service  to  them  in  future  cases. 

The  plaintiffs'  account,  as  filed,  was  a  debtor  and  creditor 
account,  consisting  of  many  items,  and  a  balance  struck,  ex- 
hibiting the  amount  of  $61.81  as  due  from  defendant  to  the 
plaintiffs. 

All  the  evidence  in  the  cause,  much  of  it  having  nothing  to 
do  with  the  real  matters  in  issue  between  the  parties,  is  pre- 
served in  a  bill  of  exceptions,  and  sent  up  here,  cumbering  the 
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record  to  no  good  pur]30se,  for  the  true  points  might  have  been 
distinctly  stated  in  few  words. 

Those  points  were,  as  we  gather  them,  a  note  for  $98.35  and 
the  interest  upon  it,  amounting  in  all  to  |108.67,  which  defend- 
ant had  executed  to  Henry  Dishon,  one  of  the  plaintiifs ;  and  a 
gun  which  Provo  had  borrowed  of  the  defendant  and  did  not 
return.  In  the  course  of  the  trial,  the  books  of  account  of  the 
plaintiffs  were  introduced,  and  permitted  to  go  to  the  jury, with 
the  exception  of  the  money  items  charged  against  the  defend- 
ant. The  exception  of  these  money  charges  was  objected  to 
by  tlie  plaintiffs  at  the  time. 

The  following  instruction  was  predicated  by  the  plaintiffs' 
counsel  on  this  admission  of  the  books,  which  the  court  refused, 
and  exception  taken:  "That  the  books  of  the  plaintiffs,  having 
been  introduced  as  evidence,  with  the  exception  of  the  money 
charges,  yet  if  the  defendant  relies  upon  the  books  as  solely 
proving  his  items  of  credit  or  any  one  of  them,  the  whole  ac- 
count should  be  allowed,  as  well  that  which  is  in  favor  of  the 
plaintiffs  as  that  which  is  against  them. 

This  instruction,  as  appears  from  the  record,  was  accom- 
panied by  another,  which  the  court  gave,  namely:  "That  the 
question  as  to  whether  the  evidence  proved  the  items  of  account 
charged  by  the  parties  against  each  other,  is  a  question  of  fact 
for  them." 

"We  think  the  court  decided  correctly  in  refusing  the  instruc- 
tion asked  by  defendant;  for  the  books,  if  properly  [*61] 
admitted,  which  may  be  questionable  under  the  ancillary  proof 
offered,  were  at  best  but  prima  facie  evidence,  and  did  not 
conclude  the  defendants,  however  they  might  have  operated  to 
conclude  the  plaintiffs  as  to  matters  admitted  by  the  books 
against  their  interest.  The  defendant  might  well  claim  the 
benefit  of  the  evidence  furnished  by  the  books  in  his  favor,  and 
contest  the  accuracy  of  the  charges  against  him,  or  the  suffi- 
ciency of  the  credits  allowed.  The  whole  question  on  the 
evidence  was  left  to  the  jury,  as  a  question  of  fact  for  them  to 
decide. 

Tliere  were,  really,  but  the  two  items,  the  note,  and  the  price 

of  the  gun,  in  controversy.     In  the  account  of  the  plaintiffs  an 
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item  appears  of  $108  j^J,  as  so  much  money  paid  by  the  plain- 
tiffs to  Isaac  Hartline  for  the  defendant's  benefit. 

The  history  of  this  item,  as  appears  from  the  testimony,  is, 
that  Dishon,  one  of  the  plaintiffs,  held  a  note  on  defendant  for 
S98.35,  which,  as  Hartline  testihes,  was  assigned  to  him  by 
Dishon  in  payment  for  some  wheat  which  he  had  sold  and 
delivered  to  them,  and  with  this  understanding,  if  the  defend- 
ant did  not  pay  the  note,  he,  Hartline,  was  to  return  it  to  them. 
Hartline  further  testified,  that  he  presented  the  note  for  i^ay- 
ment  to  the  defendant,  who  told  him  he  would  not  pay  it — that 
plaintiffs  owed  him — that  witness  might  take  it  back  to  them, 
that  they  might  pay  it  themselves — that  Dishon  had  his  property, 
and  he  might  pay  the  note.  Hartline  states  he  then  returned 
the  note  to  the  plaintiffs,  and  told  them  what  defendant  said 
when  he  demanded  payment  of  it.  The  j)lahitiffs  received  the 
note,  and  paid  Hartline  for  his  wheat.  How  this  could  be  tor- 
tured into  proof  of  payment  of  money  to  Hartline  by  the 
plaintiffs,  at  the  defendant's  request,  is  not  easy  to  perceive; 
yet  out  of  this  transaction  grows  the  charge  on  the  plaintiffs' 
books,  of  "  $108.67,  money  paid  to  Hartline." 

In  connection  with  this,  the  record  shows  that  the  defendant, 
on  the  trial,  introduced  this  note  and  the  mortgage  given  by 
him  to  secure  it,  as  evidence,  he  holding  both,  that  lie  had  paid 
and  satisfied  them,  the  record  of  deeds  also  showing,  which  were 
in  evidence  after  objection  by  the  plaintiffs,  "  satisfaction  "  en- 
tered on  the  margin  thereof,  as  the  statute  requires. 

A  very  elaborate  instruction  was  raised  upon  these  facts, 
which  the  court  gave,  the  point  of  it  seeming  to  be,  that  if 
Dishon  and  Provo  paid  this  note  to  Hartline  at  the  request  of 
defendant,  they  could  recover  it  back — if  they  did  not  pay  it 
at  the  defendant's  request,  and  he  had  never  assented  to  it,  or 
ratified  it,  plaintiffs  could  not  make  him  chargeable  for  it. 

AVe  are  at  a  loss  to  perceive  the  theory  on  which  such  an  in- 
[  *62  ]  struction  was  based,  looking  at  the  facts  to  which  we 
have  adverted. 

The  defendant  himself  produced  the  note  in  evidence,  and 
also  the  record  of  the  mortgage  with  entry  of  satisfaction  upon 
it,  and  the  question  for  the  jury  was,  did  not  these  facts  furnish 
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a  strong  presumption  that  defendant  had  paid  and  satisfied 
them?  There  could  be  no  pretence  that  plaintiifs  had  paid  the 
note  to  Hartline,  when  Hartline  testified  that  on  returning  the 
note  to  the  plaintiffs,  they  paid  him  for  the  wheat,  the  j^rice  and 
value  of  which,  that  note  represented.  There  never  was,  and 
never  could  be,  under  this  proof,  a  payment  of  the  note  to  Hart- 
line, and  therefore  the  instruction  was  not  relevant  to  the  facts, 
and  by  giving  it,  the  defendant's  case  might  have  been  preju- 
diced, for  it  had  a  tendency  to  lead  the  jury  off  upon  an  inquiry 
not  germain  to  the  matters  before  them.  The  plaintiffs,  however, 
cannot  complain  of  this,  as  it  did  not  prejudice  their  case. 

The  court  properly  admitted  the  record  of  deeds  in  evidence, 
because  it  was  a  record  containing  matter  pertinent  to  the  case, 
and  in  the  entry  on  the  margin  thereof,  of  "  satisfaction,"  the 
defendant  had  a  direct  interest. 

As  this  note  and  mortgage  was  executed  by  the  defendant  to 
Dishon  alone,  it  could  not  be  given  in  evidence  by  the  plaintiffs, 
hence  the  necessity  they  were  under,  of  showing,  if  they  could, 
that  as  Hartline  held  the  note  by  assignment,  and  they  had  re- 
ceived it  back,  and  paid  Hartline  the  amount  of  it  on  his  so 
returning  it,  that  the  money  thus  paid  shall  be  considered  as  so 
much  money  paid  him  at  the  request  of  defendant,  with  which 
to  take  up  the  note;  when  the  fact  is,  that  plaintiffs,  on  paying 
Hartline  this  money,  were  merely  paying  for  the  wheat,  leaving 
the  note  still  a  subsisting  debt  due  l>y  defendant  to  Dislion  alone, 
and  not  to  the  plaintiffs.  This  disposes  of  that  item,  and  the 
instruction  based  upon  the  evidence  relative  to  it. 

The  only  other  item  of  controversy  was,  the  price  of  a  gun 
which  Provo  had  borrowed  of  the  defendant.  JSTow,  this  item 
was  not  a  proper  credit  against  the  firm,  as  it  was  the  individual 
liability  of  one  partner  only,  yet  the  firm  having  assumed  it,  by 
entering  a  credit  tor  it  in  their  account,  they  cannot  be  per- 
mitted now  to  deny  it  as  a  fair  credit,  and  at  its  true  value,  as 
may  be  proved.  In  their  account,  defendant  is  credited  fifteen 
dollars  for  a  gun  borrowed  by  Provo.  Whether  the  jury  found 
that  sum  as  the  value,  or  forty  dollars,  as  they  might  have  done 
from  the  testimony,  we  cannot  say.     We  can  say,  however,  tliat 
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on  the  plaintiffs'  own  showing — from  their  own  statement  of  the 
acconnts,  rejecting  ^he  item  of  $108.67,  or  money  paid  to  Hart- 
line,  and  allowing  forty  dollars  as  the  value  of  the  gun,  a  bal- 
[  *63  ]  ance  is  shown  in  favor  of  the  defendant,  of  the  precise 
amount  for  which  he  took  judgment. 

We  cannot  see  wherein  any  injustice  has  been  done  the  jDlain- 
tiffs,  or  any  such  error  in  any  of  the  proceedings,  so  injuriously 
affecting  them  as  to  warrant  a  reversal  of  the  judgment.  Even 
if  improper  instructions  had  been  given,  yet  if  the  whole  case 
shows  that  substantial  justice  has  been  done,  a  judgment  will 
not  be  disturbed  for  that  cause.     The  judgment  is  afRrmed. 

Judgment  affirmed. 


Isaac  C.  Choate,  Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error. 

ERROR  TO  PULASKI. 

Wten  a  capias  is  issued  from  a  county  where  a  party  is  indicted  to  another 
county  to  be  executed,  the  sheriff  making  the  arr-est  is  a  proper  person  to 
take  the  recognizance  for  an  appearance  to  answer  the  indictment,  and  the 
cognizors  are  bound  to  perform  their  obUgation. 

Two  nihils  before  a  scire  facias  to  answer  to  a  recognizance,  are  sufficient  to 
give  the  court  jurisdiction,  and  to  authorize  a  judgment  and  execution;  and 
it  is  not  necessary  to  send  the  process  to  the  county  where  the  parties  reside. 

For  eiTor  in  the  record  in  such  a  proceeding,  not  affecting  the  jurisdiction  of 
the  court,  the  proper  remedy  is  by  writ  of  error,  and  not  by  bill  in  chancery. 

The  decree  in  this  case  was  rendered  by  Parrish,  Judge,  at 
October  term,  1855,  of  the  Pulaski  Circuit  Court.  The  facts 
are  stated  in  the  opinion  of  the  court. 

J.  Jack,  for  Plaintiff  in  Error. 

J.  S.  PoBiNSON,  District  Attorney,  for  the  People. 

Skinner,  J.  Tlie  bill  in  this  case  alleges  that  Isaac  C.  Choate, 
was  indicted  in  Pulaski  county,  and  was  arrested  under  a  capias, 
in  Massac  county,  to  the  sheriff  of  that  county  directed;  that 
he  was  released  from  arrest  by  the  sheriff,  on  entering  into 
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recognizance  for  his  appearance  to  answer  to  the  indictment, 
with  the  complainants  as  his  sureties ;  that  he  failed  to  appear, 
and  the  recognizance  was  forfeited ;  that  a  scire  facias  and  an 
alias  scire  facias  issued  against  the  recognizors,  directed  to  the 
sheriff  of  Pulaski  county,  and  were  both  returned  nihil,  where- 
upon the  court  rendered  judgment  of  execution  against  the 
cognizors;  that  the  complainants  had  no  notice  of  the  pro- 
ceeding upon  the  recognizance;  that  they  resided  in  the  county 
of  Massac,  and  could  have  been  personally  served ;  charges  [  ""64  ] 
that  the  judgment  is  void  for  want  of  jurisdiction  of  the  per- 
sons of  comj^lainants,  and  prays  that  the  same  be  enjoined.  The 
court  dismissed  the  bill  for  want  of  equity. 

Waiving  the  question  of  the  right  of  the  plaintiffs  to  equity 
relief  against  a  void  judgment,  the  case  made  shows  no  ground 
for  the  interposition  of  a  court  of  equity.  The  sheriff"  of  Massac 
county  had  authority  to  take  the  recognizance,  and  the  cog- 
nizors were  bound  to  perform  their  obligation  contained  therein. 
Statute  1856,  400. 

Two  nihils,  in  case  of  scire  facias  upon  a  record,  or  recogni- 
zance, are  sufficient  to  give  the  court  jurisdiction  of  the  persons 
of  tlie  cognizors,  and  to  authorize  judgment  of  execution.  Sans 
V.  The  Feo2)le,  3  Gil.  E.  327;  Besimer  v.  Same,  15  111.  E.  430. 
It  was  not  necessary  to  send  the  process  to  the  county  where  the 
cognizors  resided.  The  writs  issued  upon  a  record  of  the  Circuit 
Court  of  Pulaski  county,  where  alone  the  proceeding  could  be 
maintained,  were  properly  directed  to  the  sheriff'  of  that  county, 
and  the  returns  of  not  found,  as  to  each  writ,  gave  the  court 
jurisdiction  of  the  persons.  The  court  having  jurisdiction,  the 
judgment  is  not  void ;  and  for  error  appearing  in  the  record,  not 
affecting  the  jurisdiction  of  the  court,  the  complainants  have  a 
remedy  by  writ  of  error,  but  not  by  bill  in  equity. 

Decree  affirmed. 
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The  Trustees  of  Schools  of  Town.    2—10,  Plaintiffs 
in  Error,  v.  John  Welchley,  Defendant  in  Error ; 

and 
The  Trustees  of  Schools  in  Town.     3—9,  Plaintiffs 
in  Error,  v.  Patrick  O'Neil,  Defendant  in  Error. 

ERROR  TO  MONROE. 

Original  papers,  even  by  consent,  cannot  be  presented  in  the  Supreme  Court, 
as  a  part  of  a  bill  of  exceptions;  unless  something'  is  to  be  determined  by 
an  inspection  of  them,  or  unless  the  papers  cannot  be  exhibited  by  copy  so 
as  to  present  the  point  of  law  raised  in  the  case;  and  if  then  presented,  the 
originals  must  be  clearly  identified  by  the  bill. 

Where  the  documents  are  lengthy,  or  relate  in  part  to  other  matters,  only  the 
material  parts  need  be  presented  in  the  record. 

These  actio*is  were  originally  commenced  before  justices  of 
the  peace,  to  recover  compensation  for  services  performed  as 
school  teachers.  The  cases  were  taken  by  appeal  to  the  Circuit 
Court  of  Monroe  county,  and  were  there  tried  before  Breeze, 
[  *65  ]  Justice,  who  gave  judgment  against  the  school  trustees. 
The  trustees  appealed  to  this  court.  On  the  trial  of  the  cases, 
■  certain  schedules  and  certificates  were  offered  in  proof,  which, 
the  bills  of  exceptions  state,  "  were  by  consent  to  be  made  a  part 
of  the  record."  These  papers  are  not  copied  into  the  bills  of 
exceptions.  The  originals  of  these  were  produced  at  the  hear- 
ing of  the  cause  in  the  Supreme  Court. 

G.  KoEKNER,  for  Plaintiffs  in  Error. 

W.  II.  &  J.  B.  Undekwood,  for  Defendants  in  Error. 

Skinner,  J.  On  the  trial  of  these  causes  in  the  Circuit  Court, 
questions  of  law  were  made  as  to  the  admissibility  and  the  effect 
of  the  schedules  kept  by  the  teachers,  and  their  certificates  of 
qualification,  the  decisions  of  the  court  upon  which  are  assigned 
for  error.  The  bills  of  exceptions  state  that  these  papers  are 
"  by  consent  made  a  part  of  the  record,"  and  the  originals  are 
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presented  in  this  court  to  be  treated  as  such,  but  are  not  copied, 
in  the  bills  of  exceptions.  We  cannot  tolerate  such  a  practice. 
There  is  nothing  in  the  cases  or  the  papers  requiring  an  exam- 
ination by  inspection,  in  this  court,  and  no  reason  appears  why 
they  could  not  be  copied,  or  why  copies  would  not  answer  all 
the  ends  of  the  originals.  Original  papers  of  the  files  of  the 
court  below  should  remain  of  such  files,  for  the  benefit  and 
security  of  all  parties  in  interest,  and  can  only  be  brought  to 
this  court  where  necessity  requires  it  ;  as  wliere  something  is 
to  be  determined  by  inspection  of  the  original,  or  where  the 
papers  cannot  be  exhibited  by  copy  so  as  to  present  the  point  ot 
law  intended  to  be  raised,  and  then  they  shoiild  be  clearly 
identified  by  the  bill  of  exceptions. 

These  papers  are  not  of  such  character.  Where  wi-itten  doc- 
uments are  lengthy,  or  relate  in  part  to  other  things  not  in 
question,  the  material  points  only  need  be  copied  in  the  record 
— suflicient  to  present  the  jjoints  upon  which  the  questions  of 
law  arise.  Where,  also,  the  document  cannot  be  fairly  exhibited 
by  copy,  without  the  aid  of  an  expert,  in  drafting  or  the  like, 
the  original  may  be  used,  being  identified  by  the  bill  of  excep- 
tions. Treating,  as  M'e  do,  the  originals  as  no  j)art  of  the  rec- 
ord, no  cause  appears  for  reversing  either  of  these  judgments. 

The  judgments  are  affirmed. 

Judgments  affirmed. 


James  P.  Haynes,  Plaintiff    in  Error,  v.  The  [  "^QQ  ] 
County  of  Washington,  Defendant  in  Error. 

ERROR  TO  WASHINGTON. 

Where  the  act  authorizing  the  creation  of  a  municipal  corporation,  directs  that 
the  government  of  the  locality  shall  be  vested  in  a  president  and  four  trus- 
tees, and  that  a  justice  of  the  peace,  elected  in  a  particular  manner,  shall 
be  ex  officio  president — if  that  person  shall  not  be  commissioned  and  enter 
upon  the  duties  of  his  office  in  the  time  required,  the  act  becomes  inopera- 
tive, and  the  inhabitants  of  the  locality  owe  the  same  duties  to  the  prior 
organization  that  they  previously  did. 
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,  The  town  of  Asliley  was  incorporated  by  a  sjiecial  act  of  the 
legislature  of  this  State,  under  what  is  called  the  Carlinville 
Act.  The  act  incorporating  Ashlej^  was  passed  at.  the  last  ses- 
sion of  the  legislature  of  this  State.  The  Carlinville  Act  gave 
the  incorporation  of  the  town  exclusive  jurisdiction  over  the 
roads,  streets,  etc.,  lying  within  the  incorporation,  and  the  act 
incorporating  the  town  of  Ashley  took  effect  from  and  after  its 
passage  ;  that  the  incorporation  of  the  town  of  Ashley  met  and 
elected  all  their  officers,  including  a  street  commissioner,  who 
was  ordered  to  work  the  roads  in  his  districts  ;  that  the  presi- 
dent of  the  board  of  trustees  was  ex  officio  town  justice,  and 
was  sworn  in  as  president,  but  did  not  qualify  himself  to  act  as 
justice  within  the  time  prescribed  by  law,  and  the  board  ap- 
pointed a  president  j9r6>  tem.  to  act  in  his  place  until  he  should 
qualify,  who  presided  at  all  their  regular  meetings  of  the  board, 
at  one  of  which  regular  meeting  said  ordinance  was  passed  ; 
that  after  the  passage  of  said  ordinance,  and  the  hands  had 
been  warned  to  work  by  the  corporate  authorities,  the  road 
supervisor  of  the  district  of  which  the  town  of  Ashley  was  in- 
cluded, notified  the  defendant  Haynes  to  work  the  high-road 
outside  of  the  incorporation  of  the  town  of  Ashley,  which  the 
said  Haynes  refused  to  do.  A  judgment  was  obtained  against 
said  Haynes,  by  said  supervisor,  for  one  dollar  and  costs,  before 
a  justice  of  the  peace  in  Washington  county,  from  which  judg- 
ment said  Haynes  appealed  to  the  Circuit  Court  of  Washington 
county,  who  affirmed  the  judgment  of  the  justice,  with  costs  ; 
and  the  plaintiff  in  error  brings  this  case  into  this  court  by  a 
writ  of  error,  and  alleges  that  the  said  judgment  of  the  said 
Circuit  Court  is  erroneous. 

The  cause  was  heard  before  Justice  Beeese. 
l^ELSON  &  Johnson,  for  Plaintiff  in  Error. 
P.  E.  HosMER,  for  Defendant  in  Error. 

[*67]     Skinnek,  J.     The  plaintiff  below  sued  Haynes  for  the 
penalty  given  by  statute  for  failing  to  perform  road  labor  in 
the  road  district  of  Washington  county,  where  he  resided. 
76 


NOYEMBEE  TERM,  1857. 


Haynes  v.  The  County  of  Washington. 


The  legislature,  at  tlie  last  session,  granted  a  charter  to  the 
inhabitants  of  the  town  of  Ashlej,  authorizing  them,  in  the 
mode  therein  provided,  to  exercise  municipal  powers.  The 
charter  or  act  of  incorporation  provides,  that  the  government  of 
the  town  shall  be  vested  in  a  president  and  four  trustees;  that 
the  trustees  shall  be  elected  bj  the  qualified  voters  of  the  town; 
that  the  town  shall  constitute  a  district  for  the  election  of  one 
justice  of  the  peace;  that  the  justice  of  the  peace  elected  and 
qualified  for  said  district,  shall  ex  officio  be  president  of  the 
board  of  trustees  of  the  town;  confers  upon  the  president  and 
trustees  jurisdiction  and  control  of  wards  within  the  town,  and 
exempts  the  inhabitants  of  the  town  from  road  labor,  under 
authority  of  the  county;  confers  upon  the  justice  of  the  peace, 
besides  the  ordinary  powers  appertaining  to  the  ofiice,  exclusive 
jurisdiction  in  cases  arising  under  the  ordinances  of  the  town, 
and  authorizes  him,  as  president  of  the  board  of  trustees,  to 
exercise  the  powers  ordinarily  incident  to  the  chief  executive 
office  of  such  corporations.  The  person  elected  justice  of  the 
peace  was  not  commissioned,  did  not  qualify,  or  enter  upon  the 
duties  of  office.  The  persons  elected  trustees,  qualified,  ap- 
pointed a  president  pro  tempore^  and  proceeded  to  exercise 
municipal  authority  under  the  charter.  The  defendant  below, 
being  an  inliabitant  of  the  town  of  Ashley,  upon  the  ground 
that  the  town  of  Ashley  is  a  municipal  corporation  by  virtue  of 
the  act  of  the  legislature,  sets  up  the  exemption  from  road  la- 
bor required  under  authority  of  the  county,  contained  in  that 
act.  We  do  not  think  the  defense  good.  Grants  of  corj^orate 
powers,  for  purposes  of  local  municipal  government,  such  as  be- 
long to  towns  and  cities,  are  a  delegation  of  a  portion  of  the 
general  sovereignty  of  the  State,  designed  to  enable  the  inhabi- 
tants of  particular  localities  to  establish  and  maintain  police 
regulations,  and  to  advance  their  common  prosperity.  A  char- 
ter, or  act  of  incorporation,  is  but  evidence  of  the  powers  dele- 
gated, and  which  powers  remain  dormant,  or  in  abeyance,  until, 
in  the  mode  pointed  out  in  the  charter,  the  inhabitants,  for  wliose 
benefit  those  powers  are  granted,  bring  them  into  life  and  exer- 
cise, by  an  organization  of  the  local  government.  Here,  the 
law   incorporating  the  town,  in  authorizing  the  inhabitants  to 
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form,  by  the  means  provided,  a  local  government,  was  evidently 
intended  for  tlie  benefit  of  the  inhabitants;  is  presumed  to  have 
been  made  at  tlieir  instance,  and  not  upon  the  consideration  that 
the  common  good  and  policy  of  the  State  demanded  the  estab- 
lishment of  such  local  government,  and  the  separation  of  the 
[  *68  ]  ]3articular  tei-ritory,  for  such  purpose,  from  the  jurisdic- 
tion of  county  authority.  Until  an  organization  by  election 
and  qualification  of  the  number  of  persons,  being  the  several 
integral  parts  of  the  corporation  and  forming  the  political  body 
provided  for  in  the  laws,  there  could  be  in  being  no  municipal 
corporation  or  government;  and  the  condition  of  the  inhab- 
itants witliin  the  limits  named  in  the  law,  as  to  right  and 
duties,  would  continue  unchanged  and  unaffected  by  the  law  au- 
thorizing them,  in  a  corporate  capacity,  to  exercise  municipal 
powers. 

The  president,  by  the  law,  is  an  integral  part,  and  the  execu- 
tive head  of  the  corporation,  and  without  all  the  parts  being 
complete,  by  the  election  and  qualification  of  the  president  and 
trustees,  as  provided  in  the  law,  the  corporation  would  have  no 
vitality,  so  to  speak,  or  means  of  action,  and,  therefore,  the 
powers  delegated  could  not  be  exercised.  Angel  &  Ames  on 
Corp.,  chap.  3,  sec.  2. 

It  follows  that  the  local  government,  provided  for  by  the  act 
of  incorporation,  has  no  legal  existence,  and  the  defendant  can- 
not avoid  his  liability,  by  reason  of  the  passage  of  the  act  ot 
incorporation. 

Judgment  affirmed. 


George  Forquer  et  al.,  Appellants,  v.  Susannah  For- 
quer, Appellee. 

APPEAL  FROM  ST.  CLAIR. 

Tlie  Circuit  Court  can  correct  a  clerical  error,  made  in  copying  a  decree,  Ijy 
supplying  an  omission,  which  was  evident  from  the  minutes  of  the  court  ; 
but  if  it  does  not  appear  that  it  was  the  intention  of  the  court  to  insert  the 
particular  clause  omitted,  the  proper  remedy  is  by  error  to  the  Supreme 
Court,  where  the  erroneous  decree  may  be  corrected. 
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This  case  was  commenced  by  bill  in  chancery,  by  appellants, 
in  the  St.  Clair  Circuit  Court,  for  correcting  mistake  in  parti- 
tion of  lands.  Decree  of  partition,  report  and  order  of  sale 
made  at  the  March  term,  1856,  of  said  court.  Order  of  sale  in 
usual  form,  authorizing  John  Thomas  and  IT.  Niles  to  sell  all 
the  interest  of  the  parties  in  the  premises.  The  bill  sets  out, 
among  other  things,  that  Forquer,  deceased,  through  whose 
death  all  parties  claim,  devised  all  his  estate,  real  and  personal, 
to  Susannah  Forquer  for  life;  that  one  Casselbery  has  a  lease  on 
part  of  the  premises  for  three  years,  from  the  first  of  March, 
1855,  and  prays  that,  in  case  partition  cannot  be  made,  the 
same  may  be  sold,  subject  to  said  lease.  Bill  taken  for  confessed, 
and  decree  entered  as  aforesaid,  without  ordering  sale,  [*69] 
subject  to  said  lease. 

At  the  September  terra,  1857,  appellees  move  the  court  to 
amend  the  record  of  the  decree  aforesaid,  so  as  to  save  and 
reserve  to  said  Susannah  all  her  rights  under  and  by  virtue  of 
said  lease,  according  to  the  prayers  of  said  bill,  and  introduce 
affidavits  of — 

Joseph  Yollinger,  who  swears,  in  substance,  that  he  was  a 
purchaser  at  the  sale  under  the  decree,  and  has  since  sold  to 
Casselbery. 

iT.  Niles  swears  that,  as  solicitor  for  complainants,  he  drew 
the  decree,  and,  by  inadvertence  and  mistake  in  drawing  uj)  the 
decree,  the  lease  to  Casselbery  was  not  mentioned,  nor  the 
interest  to  Susannah  Forquer  saved  to  her,  as  prayed  for  in  the 
bill;  that  during  the  pending  of  said  suit,  and  before  the  sale 
under  the  decree,  the  said  Niles  assured  his  clients  that  the 
rents  would  be  reserved  to  her  in  the  decree,  and  inserted  a 
prayer  in  the  bill  to  that  effect,  with  their  consent;  that  she 
never  released  the  same,  etc.,  or  would  have  assented  to  the 
decree  as  made. 

John  Thomas^  commissioner  to  sell,  swears  that  he  sold  at 
auction,  at  outcry,  said  land,  according  to  the  order  of  the  court, 
as  reported  to  the  court  at  the  last  term  thereof;  that  the  said 
Shooks,  and  Casselbery,  and  Vollinger,  purchased  said  land  in 
separate  parts ;  that  they,  and  many  others,  were  present  at  the 
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sale;  that,  before  the  sale  commenced,  when  all  the  bidders 
were  on  the  ground,  the  fact  of  the  existence  of  the  lease  to 
Casselbery,  on  a  part  of  said  land,  was  talked  of  and  discussed, 
etc.,  and  that  notice  was  distinctly  given,  at  said  sale,  to  all  the 
bidders,  etc. ;  that  the  widow  held  said  lease,  and  claimed  the 
rent;  that  witness  expressed  the  opihion  to  the  bidders  that  she 
was  entitled  to,  and  would  collect,  the  same,  and  such  was  the' 
universal  understanding  at  said  sale,  so  far  as  opinions  were 
expressed;  that,  in  the  opinion  of  witness,  owing  to  such  under- 
standing, the  land  brought  less  than  it  otherwise  would  have 
done. 

William  B.  Oglesby  swears  that  he  attended  the  sale  in  ques- 
tion, and  that  the  subject  of  the  widow's  claim  for  rent  was 
discussed  by  the  bidders  and  commissioners  before  the  sale,  and 
it  was  understood  by  all  persons,  so  far  as  opinions  were 
expressed,  that  the  rent  would  not  pass  to  the  purchaser,  but 
was  reserved  to  the  widow.  Deponent  was  acting  as  friend  and 
agent  of  the  family,  and  gave  notice  publicly  of  the  lease  before 
the  sale,  that  the  rent  was  coming  to  the  widow.  Such  was  the 
universal  understanding. 

George  Forquer  swears  that  the  lease  for  three  years,  not  yet 
expired,  was  read  by  Thomas,  the  commissioner,  at  and  before 
[  *70  ]  the  sale ;  that  it  was  understood  by  all  that  the  land  was 
sold  subject  to  the  lease,  and  that  the  rent  due,  and  to  become 
due,  was  reserved  to  his  mother,  and,  in  the  opinion  of  witness, 
the  land  covered  by  the  lease  was  sold  for  less,  by  several  dol- 
lars per  acre,  on  that  account;  that  both  the  Sliooks,  and 
Casselbery,  and  Yollinger,  were  present  on  the  ground,  and  had 
notice,  before  the  sale,  of  the  lease,  and  made  no  claim  against 
the  reservation,  to  the  best  of  his  belief. 

Casselbery,  a  purchaser  at  said  sale,  and  also  a  purchaser 
from  Yollinger  at  tlae  sale,  resisted  the  motion  and  presented 
affidavits  to  the  effect  following: 

Elijah  Badgly  swore  that  he  was  present  at  the  sale,  and 

was  a  bidder;  and  after  the   sale    commenced,   witness  asked 

Thomas,  commissioner,  if  there  was  not  a  lease  to  Casselbery, 

and  if  the  same  should  not  be  reserved  in  the  sale,  to  which 
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Thomas  publicly  replied,  in  the  presence  and  hearing  of  all  the 
bidders,  that  it  was  his  opinion,  as  a  farmer  (not  as  a  lawyer), 
that  the  rent  would  go  with  the  title.  He  then  continued  to 
sell  the  premises  without  reserve.  Henry  Louis  bid  off  part  of 
the  premises — sixty -five  acres.  A.  W.  Shook  purchased  a  part 
and  Joseph  Yollinger  became  interested  in  part  of  said  premises. 

Charles  Cassellery  swore  that,  at  the  time  of  the  sale,  he 
presented  a  wi'itten  lease  to  Thomas,  the  commissioner,  who 
said  that  his  opinion  was,  that  the  lease  would  hold  good,  and 
that  the  profits  of  the  same  would  go  with  the  title  to  the  land. 
That  part  of  said  premises  was  bid  in  for  Joseph  Yollinger, 
who  has  since  sold  the  same,  and  given  a  warranty  deed. 

A.  W.  Shook  swore  that  he  was  at  the  sale,  and  purchased  a 
part  of  the  land  without  any  reservation  whatever. 

Domi7iique  Karlskind  swore  that  he  had  a  person  present, 
bidding  on  part  of  the  land  for  him;  that  during  the  sale, 
Tliomas,  the  commissioner,  said  he  thought  the  purchaser  would 
be  entitled  to  the  rent  under  the  lease;  that  Thomas  sold  the 
land  without  condition  or  reservation;  that  afiiant  acted  as 
interpreter  for  parties  at  the  sale  who  did  not  understand  the 
English  language,  which  afibrded  him  a  good  opportunity  of 
knowing  what  took  place  at  the  sale. 

This  was  all  the  evidence  upon  which  the  court  allowed  the 
decree  of  sale  to  be  amended,  so  as  to  reserve  the  rent  of  said 
lease  to  Susannah  Forquer,  to  which  decision  of  the  court  Cas- 
selbery  excepted,  and  brings  the  case,  by  appeal,  to  this  court, 
and  assigns,  for  error,  that  the  court  below  erred  in  allowing 
said  amendment  without  notice  to  Henry  Louis,  one  of  the 
purchasers. 

Underwoods,  for  Appellants. 

K.  NiLES,  for  Appellee. 

Caton,  C.  J.   This  was  not  a  clerical  mistake  of  the  clerk  [  *71  ] 

in  entering  up  the  decree  which  was  rendered  by  the  court,  but 

was  an  error  of  the  court  in  rendering  the  decree,  which  should 

be  reversed  on  error.     There  is  nothing  to  show  that  the  court 
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noticed  the  prayer  of  the  bill,  that  the  rights  of  the  widow,  in 
the  lease,  should  be  reserved  to  her  in  the  sale  to  be  made  of 
the  premises,  and  that  the  judge  intended  to  reserve  such  right 
in  the  decree.  The  draft  of  the  decree  was  drawn  by  the  com- 
plainants' solicitor,  and  he  swears  that  he  inadvertently  omitted 
to  insert  the  saving  clause,  according  to  the  prayer  of  the  bill. 
The  presumption  is,  that  the  court  inspected  the  draft  thus 
drawn,  and  pronounced  it  as  the  decree  of  the  court,  without 
critically  comparing  it  with  the  bill,  and  hence  was  inadvert- 
ently led  into  the  error  which,  undoubtedly,  exists  in  the  decree. 
The  clerk  correctly  copied  into  the  record  the  draft  of  the 
decree  as  it  was  rendered.  If  the  judge's  minutes  •  showed  that 
there  was  a  saving  clause,  we  might  presume  that  the  draft  pre- 
pard  by  the  solicitor  did  not  express  the  whole  of  the  decree, 
and  that  the  clerk  had,  by  mistake,  omitted  to  enter  the  saving- 
clause  in  the  decree,  when  the  amendment  might  have  been 
authorized  by  the  statute  of  jeofails,  but  there  is  nothing  to 
show  that  the  court  ever  had  an  intention  to  insert  such  savins' 
clause.  This,  then,  was  clearly  a  judicial,  and  not  a  clerical, 
error,  which  can  onlv  be  corrected  in  this  court. 

The  order  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 


Joseph  B.  Holmes,   Appellant,   v.   Joseph   Sinclaie, 
who  sues  for  the  use  of  James  Close,  Appellee. 

APPEAL  FROM  RANDOLPH. 

In  an  action  against  A  B,  if  a  note  is  offered  in  evidence  signed  by  him  and 
C  D  &  Co.,  jointly,  it  will  be  evidence  to  sustain  the  action,  where  the  bill 
of  exceptions  does  not  purport  lo  give  all  the  evidence;  as  it  will  be  pre- 
sumed, in  such  case,  that  other  and  proper  proof  was  adduced  to  show  that 
the  note  was  the  several  note  of  A  B. 

Where  the  personal  pronoun  is  used  in  the  body  of  a  note,  as  indicating 
a  sole  maker  of  it,  it  is  but  his  separate  note. 

This  was  an  action  of  assumpsit  in  the  Handolph  Circuit 
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Court,  broiiglit  by  the  appellee,  who  was  plaintiff  below,  against 
the  appellant,  defendant,  Tlie  cause  was  tried  by  the  court,  by 
consent  of  the  parties,  at  the  Se]3tember  term,  1857,  and  judgment 
rendered  in  favor  of  the  plaiutiif  for  $185.64,  by  Breese,  Justice. 

The  plaintiff's  declaration  in  the  case  contains  but  two  [  *72  ] 
counts,  and  the  following  is  a  copy  of  the  material  parts  of  it  : 

The  first  count  alleo:es  that  "  the  said  defendant  and  one  Jo- 
s.eph  Sinclair  &  Co.,  heretofore,"  etc.,  "  made  their  certain 
promissory  note  in  writing,  bearing  date,"  etc.,  "  and  thereby 
then  and  there  jointly  and  severally  promised  to  pay,  one  day 
after  the  date  thereof,  to  the  said  plaintiff  (as  administrator  of 
the  estate  of  TVm.  H.  Allen,  deceased,)  $182,  and  the  said  de- 
fendant and  the  said  Joseph  Sinclair  &  Co.  then  and  there 
delivered  the  said  promissory  note  to  the  said  plaintiff,  by  means 
whereof,  and  by  force  of  the  statute  in  such  cases  made  and 
j^rovided,  the  said  defendant  then  and  there  became  liable  to 
pay  the  said  plaintiff  the  said  sum  of  money  in  the  said  promis- 
sorv  note  mentioned,  accordino-  to  the  tenor  and  effect  of  the 
.  said  promissory  note,"  etc. 

The  second  count  alleo;es  "  that  the  said  defendant  hereto- 
fore,"  etc.,  "  made  his  certain  promissory  note  in  writing,  bear- 
ing date,"  etc.,  "  and  thereby  then  and  there  promised  to  pay, 
one  day  after  the  date  thereof,  to  the  said  plaintiff',  the  sum  of 
$182,  and  then  and  there  deliver  the  said  promissory  note  to 
the  said  plaintiff,  by  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  promissory  note  specified,  according  to  the 
tenor  and  effect  of  the  said  promissory  note,"  etc. 

To  the  first  count,  the  defendant,  by  his  attorney,  demurred, 
which  was  overruled  by  the  court,  and  by  consent  the  demurrer 
was  withdrawn,  and  the  plea  of  non  assumpsit  entered  to  both 
counts.  The  plaintiff  then  offered  in  evidence  a  promissory 
note,  of  which  the  following  is  a  copy: 

$182.     One  clay  after  date,  we  promise  to  pay  to  Joseph  Sinclair,  (as  ad- 
ministrator of  the  estate  of  Wm.  H.  Allen,  deceased,)the  sum  of  one  hundred 
and  eighty- two  dollars. 
Ashland  Mills,  May  the  6th,  1857.  JOS.  SINCLAIR  &  CO. 

Joseph  B.  Holmes,  by  J.  P.  Craig. 
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The  defendant  objected  to  the  note  as  evidence  nnder  the 
plaintiff's  declaration.  The  objection  was  overrnled,  and  the 
note  admitted,  to  which  the  defendant  excepted.  Jndgment  was 
then  rendered  for  the  plaintiff,  as  before  stated.  The  defendant 
subsequently  moved  the  court  for  a  new  trial,  on  the  ground  that 
the  note  was  improperly  admitted  in  evidence.  The  motion 
was  refused,  whereupon  the  defendant  moved  for  a  bill  of  excep- 
tions, which  was  allowed  by  the  court,  signed  and  sealed  and 
made  a  part  of  the  record. 

T.  Gr.  Ali.en,  for  Appellant. 

G.  KoERNER,  for  Appellee. 

[*73  ]  Caton,  C.  J.  This  declaration  contains  two  counts.  The 
first  is  upon  a  joint  and  several  promissory  note,  averred  to 
have  been  executed  by  the  defendant  below  and  Jos.  Sinclair  & 
Co.,  and  the  second  is  upon  a  several  promissory  note  executed 
by  the  defendant  alone.  Upon  the  trial,  the  plaintiff  below 
offered  in  evidence  a  note  purporting  to  have  been  executed  by 
Jos.  Sinclair  &  Co.  and  Joseph  B.  Holmes,  jointly,  to  which  the 
defendant  objected,  which  objection  was  overruled  by  the  court, 
and  the  note  allowed  to  go  in  evidence  to  the  court  sitting  in 
place  of  a  jury,  to  which  an  exception  was  taken.  Wliat  otlier 
evidedce  was  adduced  we  do  not  know,  as  the  bill  of  exceptions 
does  not  purport  to  give  all  the  evidence.  If  otlier  evidence 
might  have  been  given  which  would  have  shown  that  this  was 
the  several  note  of  Holmes,  so  as  to  support  the  declaration,  we 
are  bound  to  presume  that  such  evidence  was  given,  the  pre- 
sumption being  that  the  court  decided  properly  in  considering 
the  note  in  evidence  to  support  the  action.  That  facts  might 
have  existed  which  rendered  the  note  the  sole  and  individual 
undertaking  of  Holmes,  there  can  be  no  doubt.  Suppose  it 
to  have  been  proved  that  the  name  of  the  apparent  joint  maker 
of  the  note  with  Holmes  had  been  signed  to  it  without  au- 
thority, so  that  he  was  not  bound  by  it,  no  action  could  have 
been  maintained  against  him  upon  it.  To  put  a  strong  case, 
suppose  Holmes  himself  had  forged  the  name  of  the  other 
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apparent  joint  maker  of  the  note,  he  alone  would  have  been 
bound  by  it.  It  would  have  been  his  individual  and  separate 
note,  and  only  as  such  could  have  been  recovered  upon.  Had 
both  been  sued  jointly,  the  action  could  not  have  been  main- 
tained in  such  a  case  even  against  Holmes,  for  a  joint  action 
must  be  maintained  against  the  joint  defendants,  or  none. 
Except  a  personal  defense  be  made  as  to  a  part  of  the  defend- 
ants, as  infancy,  bankruptcy,  and  the  like.  In  the  case  sup- 
posed, the  only  mode  in  which  Holmes  could  be  made 
responsible,  according  to  the  true  nature  of  his  liability,  would 
be  in  a  separate  action  against  him  as  upon  his  separate  note, 
for  it  would  be  his  separate  and  individual  note,  and  nothing 
else.  Its  legal  effect  would  be  precisely  the  same  as  if  his 
own  name  alone  appeared  to  the  note.  Where  the  plural 
jDronoun  is  used  in  the  bod}'^  of  the  note  for  a  sole  maker,  it  is 
but  his  separate  note.  We  cannot  say,  from  this  record,  that 
the  court  erred. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


KoBERT  Davis,  Plaintiff  in  Error,  v.  The  Peo-  [*74] 
PLE,  Defendants   in  Error. 

ERROR  TO    HARDIN. 

It  is  essential,  in  all  criminal  prosecutions,  that  the  name  of  the  party  in- 
jured or  killed  should  be  proved  as  laid. 

ITiat  a  juror  is  over  sixty  years  of  age,  is  not  a  disqualification,  and  if  he  is 
accepted,  with  a  knowledge  of  that  fact,  by  the  accused,  it  is  not  ground 
for  a  new  trial. 

If  an  officer  having  charge  of  a  jury  permits  any  member  of  it  to  drink 
spirituous  liquors  after  he  is  sworn,  (but  before  the  case  is  submitted,)  he 
may  be  punished  for  it,  but  the  verdict  will  not  be  vitiated. 

This  was  an  indictment,  found  by  the  grand  jury,  at  the 
May  term,  1857,  of  the  Circuit  Court  of  Hardin  county, 
charging  Robert  Davis,  the  plaintiff  in  error,  with  the  murder 
of  Seth  Taylor. 
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The  indictment  alleges,  in  substance,  that  Kobert  Davis,  on 
the  fifth  day  of  September,  in  the  year  1856,  struck  Seth  Tay- 
lor upon  his  head,  with  a  large  stick,  thereby  inflicting  upon 
said  Taylor  a  mortal  wound,  of  which  said  mortal  wound  the 
said  Seth  Taylor  died. 

At  the  October  term,  1857,  of  the  Hardin  Circuit  Court,  the 
defendant,  Davis,  pleaded  not  guilty.  A  trial  was  had,  and  the 
jur}^  found  him  guilty  of  manslaughter,  and  fixed  his  term  of 
confinement  in  the  penitentiary  at  seven  years. 

The  bill  of  exceptions  shows  that  Sylvester  Turner  was 
sworn  and  examined  as  to  his  competency  as  a  juror.  Turner 
stated  that  he  would  convict  upon  circumstantial  evidence  if  it 
was  strong  enough,  and  supposed  a  case  in  which  the  circum- 
stances might  induce  him  to  convict,  but  said  even  upon  his 
supposed  case  there  might  be  a  doubt.  The  counsel  for  the 
defense  then  asked  Turner  what  he  would  do  in  case  of  such  a 
doubt,  and  the  question  not  seeming  to  be  understood,  the 
counsel  for  the  defense  propounded  to  Turner  this  question: 

"  Suppose  you  should  be  sworn  upon  this  jury,  and  the 
evidence  should  be  of  such  a  character  as  to  lead  you  to  believe, 
as  a  man,  that  tlie  defendant  was  guilty,  or  such  that  a  by- 
stander would  believe  he  was  guilty — yet  you,  as  a  sworn  juror, 
in  sifting  over  the  whole  evidence,  should  find  a  reasonable 
doubt  as  to  whether  the  defendant  was  actually  guilty — would 
you  give  him  the  benefit  of  such  a  doubt  and  turn  him  loose?" 

Turner  answered,  "I  don't  think  I  would,"  The  court 
thereupon  decided  Turner  to  be  a  competent  juror,  upon  the 
ground  that  he  did  not  believe  the  juror  understood  the  full 
[*75]  import  of  the  question.  Tlie  defendant,  Davis,  excepted, 
and  peremptorily  challenged  the  juror. 

John  Miller,  being  sworn  and  examined  touching  his  compe- 
tency as  a  juror,  stated  that  he  was  sixty-two  years  of  age. 
The  court  informed  Miller  that  his  being  over  sixty  years  of 
age  exempted  him  from  serving.  Miller  said  he  was  willing  to 
serve — the  court  decided  him  competent — the  prosecuting  at- 
torney tendered  him  to  the  defendant — the  counsel  for  the 
defense  accepted  him,  and  he  was  sworn  upon  the  jury,  the 
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defendant  being  present,  aiding  and   assisting  his  counsel  in 
selecting  the  jury. 

The  witnesses  all  spoke  of  deceased  as  "Taylor,"  without 
any  other  identification. 

The  instructions  given  by  the  court  to  the  jury,  for  the  pros- 
ecution, were  as  follows  : 

"  If  you  believe,  from  the  evidence,  that  the  defendant  killed 
the  deceased,  by  striking  him  on  the  head  with  a  stick,  that  the 
size  of  the  stick  was  such,  that  in  the  hands  of  a  man  of  ordi- 
nary strength,  striking  a  violent  blow  with  it  on  the  head,  it 
was  a  dangerous  weapon,  and  that  the  necessary  consequence  of 
the  blow  struck  by  the  defendant,  with  such  a  stick,  upon  the 
head  of  the  deceased,  was  to  destroy  his  life,  and  that  his  death 
was  caused  by  such  blow,  you  should  find  defendant  guilty  of 
murder." 

"  If  you  believe,  from  the  evidence,  that  defendant  killed 
deceased,  by  striking  him  on  the  head  with  a  stick,  as  charged 
in  the  indictment,  you  should  find  him  guHty  of  murder," 

"  If  you  belipve,  from  the  evidence,  that  the  defendant  killed 
the  deceased  with  a  stick,  but  when  he  struck  the  blow,  if  the 
evidence  satisfies  your  mind  that  it  was  not  his  intention  to  kill 
him,  but  only  to  chastise  him,  you  should  find  him  guilty  of 
manslaughter,  and  fix  his  time  of  confinement  in  the  penitenti- 
ary for  any  period  not  exceeding  eight  years." 

"  Before  you  convict,  for  either  murder  or  manslaughter,  you 
must  be  satisfied,  from  the  evidence,  that  deceased's  death  was 
occasioned  by  the  blow  on  his  head,  struck  by  defendant;  you 
are  to  judge  from  the  whole  evidence,  and  if  your  minds  are 
satisfied,  beyond  a  reasonable  doubt,  that  the  death  of  deceased 
resulted  from  such  blow,  you  should  find  him  guilty." 

"  If  you  believe,  from  the  evidence,  that  the  stick  in  question 
was  a  large  one,  and  that  the  necessary  consequence  of  a  violent 
blow  with  it  on  the  head,  by  a  man  of  ordinary  strength,  would 
be  to  destroy  human  life,  the  law  regards  such  a  stick,  when 
used  in  striking  a  fellow  creature,  as  a  deadly  weapon — and  if 
you  further  believe,  from  the  evidence,  that  defendant  struck 
deceased  with  such  a  stick  upon  the  head,  and  thereby  [*76] 
caused  his  death,  he  is  guilty  of  murder." 
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"  The  court  further  instructs  you  that  although  you  may  be- 
lieve that  the  character  of  Lyons,  one  of  the  prosecuting  wit- 
nesses, has  been  impeached  to  a  greater  or  less  extent,  yet  if 
you  believe  he  has  sworn  the  truth  in  the  material  parts  of  his 
evidence,  you  are  not  bound  to  throw  his  evidence  aside  because 
it  may  not  be  corroborated  in  some  particulars  of  minor  import- 
ance— if  you  believe  his  evidence,  in  the  material  parts  of  it,  to  be 
true,  and  from  the  whole  evidence,  if  you  believe  the  defendant 
is  guilty  of  murder  or  manslaughter,  you  should  find  accord- 
ingly." 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
struck  the  deceased  with  a  stick,  and  that  the  said  stick  was  a 
large  one,  and  that  its  necessary  consequence,  in  the  hands  of  an 
ordinary  man,  when  striking  a  human  creature  on  the  head  with 
it,  would  be  to  destroy  human  life,  the  law  considers  such  a 
stick  to  be  a  deadly  weapon.  Therefore,  if  you  believe,  from  the 
evidence,  that  the  defendant  struck  the  deceased  with  such  a 
stick  on  the  head,  that  the  violence  of  the  blow  knocked  him 
down  and  produced  insensibility,  speechlessness,  and  other 
symptoms  of  a  fatal  character,  and  that,  suffering  great  agony, 
he  died  within  the  space  of  twenty  hours  or  thereabouts,  after 
the  wound  was  given — these  are  all  circumstances  which  you 
should  take  into  consideration,  in  coming  to  a  conclusion  as  to 
whether  the  blow  occasioned  the  death  of  deceased." 

To  all  which  instructions  defendant  excepted. 

Fifth  instruction  asked  for  by  the  defendant: 

"Although  it  is  true  tliat  the  jury  are  to  determine,  from  the 
evidence,  whether  the  blow,  charged  to  have  been  given  by  the 
defendant,  was  the  cause  of  Taylor's  death,  yet,  it  is  by  medical 
testimony  alone  that  the  agency  of  the  alleged  violence,  as  a 
cause  of  death,  is  to  be  determined.  That  is,  in  determining 
whether  Taylor's  death  was  caused  by  the  blow  alleged,  the 
jury  must  look  alone  to  the  evidence  given  by  the  pli}- sicians, 
and,  unless  it  is  proven  by  such  evidence  that  Taylor's  death 
was  caused  by  the  blow  alleged,  the  jury  must  find  the  defend- 
ant not  guilty." 

This  instruction  the  court  refused  to  give,  and  the  defendant 
excepted. 
88 


I^OYEMBEE  TEEM,  1857.  76 

Davis  V.  The  People. 

Twelfth  instruction  asked  for  by  the  defendant: 

"The  court  further  instructs  the  jury,  for  the  defendant,  that 
the  opinions  of  physicians,  as  to  a  cause  of  death  are  entitled 
to  great  weight — and  if  the  physicians  refused  to  give  it  as 
their  opinion  that  Taylor's  death  was  caused  by  the  blow 
charged,  such  refusal  should  be  attentively  considered  by  ['^'77] 
the  jury." 

The  court  refused  to  give  this  instruction,  as  asked,  but  gave 
it  with  the  following  modification  : 

"  Unless  the  refusal  was  in  consequence  of  the  meagre  and 
imperfect  description  of  the  wound,  as  given  hy  the  witnesses^ 

Defendant  excepted. 

The  jury  thereupon  returned  a  verdict,  finding  the  defendaiit 
guilty  of  manslaughter,  and  fixing  his  term  of  confinement  in 
the  penitentiary  at  seven  years. 

The  defendant  moved  lor  a  new  trial,  and  in  arrest  ol  judg- 
ment, upon  the  following  grounds  : 

1st.  Because  the  verdict  was  contrary  to  law. 

2nd.  Because  the  verdict  was  contrary  to  evidence. 

3rd.  Because  the  court  erred  in  deciding  Sylvester  Turner  to 
be  a  competent  juror  in  this  cause. 

4th.  Because  the  court  erred  in  deciding  that  John  Miller 
was  a  competent  juror,  and  allowing  him  to  sit  as  such. 

5th.  Because  the  court  erred  in  giving  to  the  jury,  on  behalf 
of  the  prosecution,  the  foregoing  instructions. 

6th,  Because  the  court  erred  in  refusing  to  give  instruction 
number  5  for  defendant. 

7tli.  Because  the  court  erred  in  refusing  to  give  instruction 
number  12  as  asked  for  by  the  defendant,  and  in  giving  said 
instruction  as  modified  by  the  court. 

8th.  Because  a  portion  of  the  jurors  acted  improperly  and 
irregularly,  in  drinking  spirituous  liquors  in  company  with  per- 
sons not  belonging  to  the  jury,  at  a  public  grocery,  after  they 
had  been  sworn. 

Tlie  eighth  ground  was  based  on  an  affidavit  of  the  defend- 
ant, that  a  portion  of  the  jurors,  after  they  were  sworn,  and 
before  the  entire  panel  was  made  up,  went,  in  company  with 
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other  persons,  not  of  the  jury,  to  a  public  grocery,  and  drank 
spirituous  liquors. 

The  motion  for  a  new  trial  and  in  arrest  of  judgment  was 
overruled,  and  judgment  and  sentence  entered  in  accordance 
with  the  verdict. 

N.  L.  Fkeeman,  Attorney  for  Plaintiff  in  Error. 

J.  Robinson,  District  Attorney,  for  the  People. 

Breese,  J.  This  judgment  must  be  reversed,  because  the 
evidence  does  not  show  that  the  person  struck  and  killed  was 
Seth  Taylor^  as  alleged  in  the  indictment.  In  no  part  of  the 
evidence,  which  is  spread  upon  the  record,  is  he  thus  indicated. 
[*78]  He  is  referred  to  by  all  the  witnesses  as  "Taylor," — 
whether  the  Seth  Taylor  named  in  the  indictment,  or  not,  the 
court  may  presume,  but  cannot  say  with  certainty.  It  is  not 
so  proved. 

It  is  essential,  in  all  criminal  prosecutions,  that  the  name  of 
the  party  injured,  or,  as  in  this  case,  killed,  should  be  proved  as 
laid.     Tliere  is  no  conflict  of  authority  on  this  point. 

Had  the  objection  been  made  in  the  court  where  the  trial  was 
had,  a  new  trial  would  have  been  allowed  and  the  error  there 
corrected.     It  is  made  for  the  first  time  in  this  court. 

The  challenges  to  certain  jurors  for  cause  were  properly  dis- 
allowed. It  is  manifest,  from  the  manner  in  which  Turner  was 
examined,  that  the  counsel  were  disposed  rather  to  subject  him 
to  ridicule  than  to  have  the  true  state  of  his  own  convictions 
brought  out. 

As  to  the  other  juror — Miller — ^liis  being  over  sixty  years  of 
age  was  not  a  disqualification ;  it  was  but  an  exemption — and  the 
defendant  voluntarily  chose  him  as  a  juror,  knowing  the  facts. 

The  instructions  given  by  the  court,  considered  in  reference 
to  the  proof  offered,  and  taken  together,  are  not  objectionable. 
The  officer  having  charge  of  the  jury,  permitting  any  member  of 
them  to  drink  spirituous  liquors,  was  certainly  very  culpable, 
and  would  have  been  properly  punished  by  the  court,  but  it  is 
not  such  conduct  as  would  vitiate  a  verdict.  For  the  error 
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above  noticed,  however,  the  judgment  must  be  reversed  and  the 
cause  remanded,  and  a  venire  de  novo  awarded. 

Judgment  reversed. 


Caky  S.Vise  et  al.,  Appellants,  v.  The  County  of  Ham- 
ilton, Appellee. 

APPEAL  FROM  HAMILTON. 

An  attoi'ney  appointed  by  the  court  to  defend  a  criminal,  cannot  recover  for  his 
services  from  the  county  in  vrhich  the  prosecution  is  made. 

The  court  may  compel  an  attorney,  as  one  of  its  officers,  to  defend  a  prisoner, 
in  case  of  his  inability  to  employ  counsel. 

Appellants  were  appointed  by  the  Circuit  Court  of  Hamilton 
county  to  defend  a  criminal  indicted  for  "  forgery,"  who  desired 
counsel,  and  was  unable  to  employ  any,  for  his  defense.  At  the 
subsequent  term  of  the  County  Court  of  Hamilton  county,  the 
appellants  laid  in  a  claim  of  twenty  dollars  each,  against  the 
county,  as  a  fee  for  defending  said  criminal,  which  the  court  re- 
fused to  allow.  An  agreed  case  was  made  out  and  sent  up  to 
the  Circuit  Court,  showing  that  the  appellants  were  reg-  [*79] 
ularly  appointed  by  the  court  to  defend,  as  aforesaid,  and  also 
that  the  services  were  rendered,  and  tliat  twenty  dollars  each 
was  a  reasonable  fee  for  the  services. 

At  the  May  term  of  the  year  1857,  of  Hamilton  Cirqjiit 
Court,  when  said  agreed  case  was  brought  on  to  be  heard,  the 
court  decided  that  the  county  was  not  liable  for  the  fee  of  ap- 
pellants, for  defending  a  criminal  in  such  case,  and  affirmed  the 
judgment  of  the  County  Court. 

An  appeal  was  prayed  from  the  judgment  of  the  said  Circuit 
Court,  and  the  cause  is  now  brought  into  this  court  for  the  pur- 
■|)Ose  of  testing  the  question  of  the  liability  of  the  county  for 
the  fee  of  the  appellants  for  the  service  rendered. 

E.  S.  Nelson  and  Yise  &  McElvain,  for  Appellant. 

J.  S.  Robinson,  for  Appellee. 
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Skinner,  J.  The  plaintiffs  below,  being  attorneys  of  tlie 
court,  were  appointed  by  the  Circuit  Court  of  Hamilton  county 
to  defend  a  person  indicted  for  forgery,  and  unable  to  employ 
counsel.  They  entered  upon  the  conduct  of  the  defense,  and 
their  services  rendered  are  j)roved  worth  twenty  dollars,  for 
w^hich  they  seek  to  charge  the  county.  The  county  was  not  a 
party  to  the  prosecution,  and  had  no  authority  or  control  in  the 
matter,  nor  did  the  county  employ  the  plaintiffs  to  perform  the 
services.  There  can,  therefore,  be  no  assumpsit  in  law  on  the 
part  of  the  county  to  pay  what  the  services  were  worth.  The 
prosecution  was  carried  on  "  in  the  name  and  by  the  authority  ot 
the  People  of  the  State  of  Illinois,"  and  with  it  the  county  had 
no  concern  or  power  of  interference,  and  was  under  no  obliga- 
tion to  furnish  counsel  for  the  accused.  In  criminal  prosecu- 
tions, the  accused  has  the  right  to  be  heard,  and  to  defend  by 
himself  and  counsel,  and  such  is  the  benignity  of  our  insti- 
tutions, that,  lest  the  innocent  siiffer  for  want  of  proper  defense, 
the  court,  in  case  of  inability  of  the  accused  to  obtain  counsel, 
will  appoint  counsel  for  him,  and  may  compel  the  counsel, 
as  an  officer  of  the  court,  subject  to  its  authority,  to  defend  the 
accused  against  unjust  conviction. 

The  law  confers  on  licensed  attorneys  rights  and  privileges, 
and  with  them  imposes  duties  and  obligations,  which  must  be 
reciprocally  enjoyed  and  performed.  The  plaintiffs  but  per- 
formed an  official  duty,  for  which  no  compensation  is  provided. 
Edgar  County  v.  Mayo,  3  Gil.  E.  82. 
•  Judgment  affirm^ed. 


[*80]  Madison  Snap  and  William  Fkancis,  Plain- 
tiffs in  Error,  v.  The  People,  Defendants  in  Error. 

ERROR  TO  FRANKLIN. 

A  party  may  be  convicted  and  fined  for  malicious  mischief,  in  wounding  fn 
animal  while  trespassing  upon  his  field.  The  fact  that  the  animal  was  do- 
ing damage  does  not  justify  injuring  or  wounding  it. 

This  cause  was  tried  at  September  term,  1857,  of  the  FraiiV 
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Snap  and  Francis  v.  The  People. 

Hn  Circuit  Conrt.  The  defendants  below,  plaintiffs  here,  were 
convicted  and  fined  fifty  dollars  each.  A  motion  to  quash,  and 
also  for  a  new  trial,  were  made,  and  overruled.  The  cause  was 
tried  by  Pakkish,  Judge.  The  facts  of  the  case  are  stated  in 
the  opinion. 

ISTelson  &  Johnson,  for  Plaintiffs  in  Error. 

J.  PoBiNsoN,  District  Attorney,  for  the  People. 

Caton,  C  J.  The  plaintiffs  in  error  were  indicted  for  "  un- 
lawfully, willfully  and  wantonly  shooting  and  wounding  a  cer- 
tain mare,"  etc.  The  proof  showed  that  Snap,  by  the  direction 
of  Francis,  shot  the  mare  with  fine  shot,  inflicting  a  wound  upon 
her  flank,  from  which  she  recovered.  The  mare,  at  the  time, 
was  trespassing  in  a  field  of  oats  belonging  to  one  of  the  plain- 
tifi's  in  error,  which  was  protected  by  an  insufficient  fence. 

The  statute  under  which  this  indictment  was  found,  provides, 
that  if  any  person  "  shall  unlawfully,  wantonly,  willfully  or 
maliciously  kill,  wound,  disfigure  or  destroy  any  horse,  mare," 
etc.,  he  shall,  on  conviction,  be  fined,  etc.  Aiid  the  only  ques- 
tion is,  whether  it  was  a  violation  of  this  statute  for  the  de- 
fendants below  to  shoot  the  mare  when  she  was  trespassing 
in  the  field  of  oats.  Of  this  there  can  be  no  doubt.  It  is  a 
violation  of  the  common  law  as  well  as  of  this  statute,  for  a 
person  to  shoot  or  wound  stock  found  trespassing  upon  his  prem- 
ises. He  may  expel  them  from  his  premises,  and  use  the  neces- 
sary force  for  that  pui'pose,  doing  them  no  unnecessary  dam- 
age ;  or  he  may  take  them  up  damage  feasant^  if  need  be,  to 
protect  his  croj^s  or  close,  but  the  law  of  right,  as  well  as  hu- 
manity, forbids  him  to  inflict  an  unnecessary  injury  upon  the 
brute.  The  owner  of  the  animal  may  be  liable  for  the  damage 
committed  by  it,  but  the  injured  party  may  not  inflict  injury 
in  return.  He  may  not  take  the  law  into  his  own  hands,  and 
thus  retaliate  upon  the  owner,  and  wreak  his  vengeance  upon 
the  animal",  which  but  follows  the  instinct  of  nature  in  seeking 
food  where  it  is  most  inviting. 

The  conviction  was  right,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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[*81]  Daniel  Musselman  et  al.,  Plaintiffs  in  Error,  v. 

Revill  H.   Oakes,  Administrator,  etc., 

Defendant  in  Error. 

ERROR  TO  MASSAC. 

An  instrument  purporting  to  be  a  promissory  note,  payable  to  one  of  two 
persons  in  the  alternative,  cannot  be  sued  on  as  such. 

This  was  an  action  of  assumpsit,  instituted  at  tlie  Septem- 
ber term  of  tlie  Massac  Circuit  Court  by  the  defendant  in  error 
against  the  plaintiffs  in  error.  The  instrument  sued  on,  and 
filed  with  the  declaration,  was  in  the  words  and  figures  fol- 
lowing : 

Nine  months  after  date,  we  or  either  of  us  promise  to  pay  Olive  Fletcher  or 
R.  H.  Oakes,  administrators  of  the  estate  of  Winslow  Fletcher,  deceased,  the 
sum  of  two  hundred  and  forty-two  dollars,  for  value  received  of  them  this 
the  10th  of  October,  1856. 

DANIEL  MUSSELMAN. 

J.  MUSSELMAN. 

There  was  a  demurrer  to  this  declaration,  which  demurrer 
was  by  the  court  overruled,  and  judgment  rendered  in  favor  of 
the  plaintiff  below,  for  the  sum  of  $209.46  and  cost  of  suit — 
from  which  judgment  defendants  sued  out  a  writ  of  error. 
The  case  was  submitted  ex  parte. 

W.  II.  Green,  for  Plaintiffs  in  Error. 

Caton,  C.  J.  Tlie  declaration  in  this  case  was  upon  an  in- 
strument purporting  to  be  a  promissory  note,  payable  to  "  Olive 
Fletcher  or  P.  H.  Oakes,"  in  an  action  brought  by  Oakes.  The 
declaration  was  demurred  to,  the  demurrer  overruled,  and  judg- 
ment rendered  in  favor  of  the  plaintift'  below.  This  was  erro- 
neous. The  instrument  sued  on  was  payable  in  the  alternative 
to  one  of  two  persons,  and  for  that  reason  is  not  a  promissory 
note,  and  could  not  be  sued  oji  as  such.  It  is  indisjDen sable  to 
a  promissory  note  that  it  not  only  must  be  for  a  sum  certain, 
and  payable  at  a  certain  time,  and  without  condition,  but  it 
must  also  be  payable  to  a  certain  person,  either  specified  on  the 
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face  of  the  note,  or  who  may  be  certainly  identified  by  extrinsic 
proof,  not  inconsistent  with  tlie  face  of  the  note,  as  the  assignee 
or  bearer.  Here  the  promise  was  to  pay  Fletcher  or  Oakes, 
but  which,  is  uncertain  ;  which  of  them  had  the  rio'ht  to  re- 
ceive  the  pay  is  not  specified,  and  the  legal  right  to  the  money 
is  not  vested  in  either.  But  this  is  a  question  of  law  too  well 
settled  by  the  books  to  require  discussion,  and  I  will  only  refer 
to  Story  on  Promissory  Notes,  p.  40.  This  peculiarity  of  [  *82  ] 
the  note  sued  on  was  no  doubt  overlooked  by  the  Circuit  Court. 
The  judgment  must  be  reversed. 

Judgment  reversed. 


Jeptha    Ray,    Appellant,    "o.    Josiah  F.    Wootees 

Appellee. 

APPEAL  FROM  MARION. 

A  judge,  on  the  trial  of  a  cause,  has  no  authority  to  affect  or  change  the  law 
as  stated  in  written  instructions,  by  any  expressions  not  in  writing. 

This  was  a  trial,  in  the  Circuit  Court,  of  an  action  for  slan- 
der. There  was  a  verdict  and  judgment  in  favor  of  the  plaintiif 
below,  for  two  hundred  and  seventy -five  dollars.  The  bill  of 
exceptions  states  that  the  court  gave  the  instructions  as  modi- 
fied— "  Tliereupon  the  court  proceeded  orally  to  explain  and 
qualify  said  instructions  to  the  jury."  The  cause  was  tried  be- 
fore Breese,  Justice,  and  a  jury,  at  September  term,  1857,  of 
the  Marion  Circuit  Court. 

J.  N.  Hatnie  and  Silas  L.  Bryan,  for  Appellant. 

H.  K.  S.  Omelveny,  for  Appellee. 

Skinner,  J.  The  Court,  after  giving,  at  the  instance  of  the 
defendant  below,  several  instructions  in  writing,  as  the  bill  of 
exceptions  states,  "  proceeded  orally  to  explain  and  qualify  said 
instructions  to  the  jury."  The  statute  provides  :  "That  here- 
after no  judge  of  the  Circuit  Court  shall  insti-uct  the  petit 
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Moore  et  al.  v.  School  Trustees  of  Town.  Three,  etc. 

jury,  in  any  case,  civil  or  criminal,  unless  such  instructions  are 
reduced  to  writing," — "  and  he  shall  in  no  case,  after  instruc- 
tions are  given,  orally  qualify,  modify,  or  in  any  manner  ex- 
plain the  same  to  the  jury."     Statutes  1856,  829. 

This  statute  plainly  inhibits  the  Circuit  Courts  from  changing 
or  in  any  measure  affecting  orally  the  law  as  stated  in  written 
instructions  given  ;  and  in  a  case  of  so  clear  intention  of  the 
law-making  power,  there  is  no  room  by  construction  to  avoid 
consequences,  however  inconvenient  in  practice,  or  detrimental 
to  the  administration  of  justice. 

The  law  being  so  written,  the  courts  must  submit  to  and 
abide  the  mandate,  and  trust  to  the  wisdom  of  the  legislature 
for  such  change  as  experience  may  suggest.  It  is  true,  it  does 
not  appear  what  the  oral  explanations  and  qualifications  were ;  yet 
[*83]  the  words  import  a  modification,  limitation,  restriction 
or  construction  of  the  written  instructions,  and,  therefore,  a 
change  in  some  degree  of  the  law  as  stated  in  vsnriting.  This  is 
plainly  forbidden. 

We  presume  the  court  did  not  intend,  without  consent  of  the 
parties,  in  any  material  matter  of  law,  to  orally  instruct  the 
jury;  but  from  the  language  of  the  bill  of  exceptions,  we  can 
treat  the  case  only  in  the  light  before  stated ;  although  upon  the 
argument  it  is  conceded  that  the  explanations  so  orally  given 
were  in  fact  immaterial. 

Judgment  reversed  and  cause  remanded. 

Jiidgment  reversed. 


Enoch  Moore  et  al.  Plaintiffs  in  Error,  v.  The  School 
Tkustees  of  Town.  Three,  etc.,  Defendants  in  Error. 

ERROR  TO  CLAY. 

The  school  trustees  of  townships  are  the  proper  parties  to  bring  suit,  in  their 

corporate  name,  in  relation  to  the  school  lands. 
A  decree  will  be  examined  and  considered  in  the  Supreme  Court,  if  it  states  the 

facts  proved,  and  the  points  upon  which  it  was  rendered  in  the  court  below, 

although  all  the  evidence  is  not  set  out  in  the  record. 
96   . 


NOYEMBER  TERM,  1857.  83 

Moore  et  al.  v.  School  Trustees  of  Town.  Three,  etc. 

If  the  facts,  or  any  of  them,  are  controverted,  either  party  may  take  a  bill  of 

exceptions.  * 

Courts  of  equity  will  scrupulously  examine  the  conduct  of  persons  acting  in 

fiduciary  or  trust  capacities,  to  see  that  the  property  confided  to  their  care 

is  protected  from  waste. 

The  defendants  in  error  filed  their  bill  in  the  Clay  Circuit 
Court,  praying  to  annul  sale  of  certain  lands  in  Sec.  16,  sold  by 
Moore,  as  school  commissioner,  to  John  L.  Taylor,  in  February, 
1854,  and  praying  for  injunction  to  restrain  Taylor  from  waste. 

The  plaintiifs  in  error  prosecute  a  writ  of  error,  to  reverse 
that  decree. 

The  following  matters  appear  in  the  bill: 

In  1837,  all  of  Sec.  16,  T.  3  ]^.,  R.  8  E.,  was  ofi'ered  for  sale, 
without  the  preliminary  steps  having  been  taken,  and  contrary 
to  law;  but  only  the  SW.  quarter  of  SW.  quarter,  was  then  sold; 
that  the  tracts  were  appraised  at  little  over  $1  per  acre ;  that  the 
lands  thus  remained  till  1852or  1853,  when  they  became  greatly 
enhanced  in  value  by  the  location  and  work  upon  the  O.  &  M. 
Railroad  which  crossed  them;  and  that,  at  the  filing  of  the  bill, 
the  lands  were  worth  from  $7  to  $15  per  acre.  That  in  'No- 
vember, 1853,  L.  S.  Hopkins,  school  commissioner,  in  pursuance 
of  a  petition  for  that  purpose,  directed  the  trustees  to  have  a 
re-survey  and  re-appraisement  of  said  land,  who  failed  to  [  *84  ] 
do  so  for  want  of  a  surveyor,  etc. 

That  Taylor  applied  to  Enoch  Moore,  school  commissioner,  in 
February,  1854,  to  purchase  said  lands  at  the  appraisement  of 
1837;  that  Moore  at  first  declined  to  sell,  but  afterwards, 
through  the  intimidations  and  importunities  of  Taylor,  and  after 
a  treaty  of  some  two  weeks,  Moore  sold  him  the  lands  for  the 
sum  of  $837,  taking  note,  mortgage,  etc.,  when  said  lands,  in 
fact,  were  worth,  and  would  have  sold,  at  public  sale,  for  from 
$5,000  to  $6,000.  Bill  prays  that  the  sale  be  annulled,  and 
set  aside  as  illegal,  fraudulent  and  void — also  for  injunction  to 
restrain  Taylor  from  cutting  timber,  etc. 

Taylor  answers,  and  admits  that,  in  1837,  the  lands  had  been 
appraised  and  offered  for  sale ;  denies  that  the  proceedings  therein 
were  illegal,  and  avers  they  were  according  to  law;  admits  that  the 
location  of  the  O.  &  M.  Railroad  may  have  enhanced  the  value 
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of  the  lands,  but  denies  that  the  lands  were  worth  the  values 
claimed  in  the  bill;  that  most  of  said  land  was  swampy,  subject  to 
annual  overflows;  and,  at  the  time  of  his  purchase,  there  were 
government  lands  of  equal  value  adjoining,  subject  to  entry  at 
$1.25  per  acre;  denies  that  any  petition  was  presented  to  Hop- 
kins for  re-appraisement,  and  that  any  such  directions  were  given 
as  charged  in  the  bill;  denies  all  persuasions  or  importunities, 
but  admits  that  Moore  declined  at  first  to  sell  him  the  land,  until 
satisfied,  from  examination,  that  Taylor  was  entitled  to  purchase ; 
denies  all  fraud  and  collusion,  and  claims  to  be  the  legal  and 
rightful  owner  of  said  land,  and  shows  deeds  for  the  same  from 
the  governor  of  the  State;  denies  all  matters  not  expressly  ad- 
mitted, 

Moore  answers;  admits  the  sale,  and  maintains  it  was  lawful 
and  right.  Denies  all  knowledge  of  any  petition  being  pre- 
sented to  Hopkins  for  re-appraisement  of  said  land;  admits  that 
he  delayed  completing  the  sale  to  Taylor,  until  he  had  fully  in- 
vestigated the  matter,  and  satisfied  himself  that  it  was  his  duty 
to  do  so;  denies  all  fraud  or  collusion,  and  denies  all  intimida- 
tions, importunities  and  persuasions,  and  avers  that  all  he  did 
was  in  good  faith.     Denies  all  matters  not  expressly  admitted. 

There  was  a  general  replication  to  answers,  when  cause  was 
heard  upon  bill,  answers,  replication  and  evidence.  A  decree 
was  rendered,  which  sets  forth  that,  at  the  March  term,  1855, 
the  cause  was  heard  on  bill,  answers,  replications  and  written 
and  oral  testimony,  and  that  the  court  found  the  following  facts, 
to  wit: 

1st.  TTiat  said  Sec.  16,  having  been  partially  surveyed  and 
platted^  according  to  the  minor  suhdivisions,  and  appraised  as 
the  laios  provided,  uas  offered  for  sale  in  1837,  under  the  law 
[  *85  ]  then  existing,  and  that  only  the  SW.  quarter  of  the  SW. 
quarter  was  sold. 

2nd.  That  at  the  time  of  the  survey  and  appraisement,  under 
the  laws,  they  were  appraised  at  various  prices,  from  $1.25  to 
$3.00  per  acre. 

3rd.  At  that  time  the  country  was  sparsely  settled,  and  a  large 
amount  of  public  lands  were  subject  to  entry  at  $1.25  per 
acre. 
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4tli.  That  in  1852,  and  subsequently,  the  O.  &  M.  Railroad 
was  located  through  said  Sec. ;  that  the  country  had  settled  and 
improved  to  a  marked  extent,  and  the  lands  became  greatly  en- 
hanced in  value,  being  heavily  timbered,  and  having  a  good  mill 
site,  and  were  worth  from  $2.50  to  $15  per  acre, 

5th.  That  Luther  S.  Hopkins,  at  this  time,  was  school  com- 
missioner, and  the  inhabitants  of  said  township  petitioned  him 
to  have  a  re-survey  and  re-appraisement  of  said  land,  which  he 
directed  them  to  have  made. 

6th.  That  steps  were  taken  towards  such  end,  but  owing  to 
disappointment  was  deferred. 

7th.  That  shortly  after  such  directions  for  re-surveying,  Hop- 
kins was  succeeded  as  school  commissioner  by  Moore. 

8th.  That  Moore  was  aware  of  the  condition  of  the  land,  and 
of  its  great  value,  living  only  seven  or  eight  miles  therefrom. 

9th.  That  shortly  after  Moore  came  into  office,  Taylor,  who 
was  fully  apprised  of  the  situation  of  said  land,  survey  and  ap- 
praisement, as  aforesaid,  applied  to  purchase  said  land. 

lOtli.  That  Moore  refused  to  sell  said  land,  but,  upon  being 
threatened  with  a  prosecution  by  Taylor  for  neglect  of  duty  as 
an  officer,  and  after  repeated  arguments  of  said  Taylor,  that  he 
was  compelled  by  law  to  sell  to  him,  and  that,  after  continued 
importunity  by  Taylor,  Moore  sold  him  the  land  for  $837,  and 
caused  it  to  be  conveyed  to  him,  taking  note  and  mortgage. 

11th.  That  at  the  time  of  such  sale,  the  land  was  worth 
from  $2,800  to  $3,500. 

12th.  That  during  the  treaty  for  purchase,  Moore  did  not 
consult  the  plaintiffs  or  the  agents  for  the  inhabitants,  nor  any 
portion  of  the  inhabitants:  which  were  all  the  evidence  before 
said  court. 

The  decree  then  orders  that  the  sale  by  Moore,  and  the  can- 
veyances  of  said  land  to  Taylor,  are  illegal  and  fraudulent  as  to 
the  inhabitants  of  said  township  IS'o.  3  N^.,  R.  8  E.,  and  the  same 
be  taken  to  be  void,  etc. ;  that  the  deeds  be  cancelled  and  an- 
nulled, and  the  record  thereof  be  declared  invalid;  that  the 
notes  and  mortgage  given  by  Taylor,  be  surrendered,  etc. 

The  defendants  (plaintiffs  in  error)  specially  excepted  to  the 
decree,  and,  among  others,  assigned  the  reason  that  the  testi- 
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[*S6]  mony  of  the  witnesses  was  not  preserved  in  writing,  and 
that  the  conclusions  of  the  court,  as  set  fortli  in  the  decree, 
^ere  not  warranted  by  the  statements  of  the  witnesses. 

The  plaintiifs  in  error  assign  the  following  grounds  of  error, 
for  which  they  say  the  decree  should  be  reversed: 

The  want  of  equity  in  the  bill. 

The  insufficiency  of  the  evidence  to  sustain  the  decree. 

The  omission  to  preserve  the  oral  testimony,  in  proper  form, 
to  be  examined  and  considered  by  this  court. 

The  granting  of  relief  to  the  complainants. 

The  insufficiency  of  the  decree,  being  contrary  to  law. 

A.  KiTCHELL,  for  Plaintiffs  in  Error. 

C.  H.  Constable  and  W.  H.  Underwood,  for  Defendants  in 
Error. 

Skinnee,  J.  This  was  a  bill  in  equity  to  set  aside  a  sale  of 
school  lands,  made  by  Moore,  as  school  commissioner,  to  Taylor. 

It  is  insisted  that  the  trustees  of  schools  of  the  township  for 
whose  use  the  land  was  held  in  trust  by  the  State,  for  common 
school  purposes,  cannot  sue;  but  that  the  State  alone  can  sue, 
or  that  she  should  in  some  manner  be  a  party  to  the  bill. 

In  equity,  those  having  the  beneficial  interest  in  the  subject 
matter  and  relief  sought,  are  the  proper  parties  to  sue,  although 
they  may  not  have  the  legal  title  or  interest  therein.  jF'rt/  v. 
Banli,  of  Illinois^  5  Gil.  R.  332;  Edwards  v.  Hill,  11  111.  E.. 
22;  Story's  Eq.  Jur.,  sec.  1191.  The  land  in  question  was  held 
by  the  State  in  trust  for  the  inhabitants  of  the  township,  and 
those  inhabitants  are  the  parties  beneficially  interested. 

In  the  absence  of  statutory  provision,  they  might  invoke  the 
aid  of  equity  to  protect  the  trust  property. 

The  statute,  however,  so  far  as  regards  the  purposes  of  this 
suit,  transforms  the  mass  of  the  inhabitants  into  a  corporation, 
the  head  of  which  is  the  three  trustees  elected  by  them,  directs 
that  the  business  of  the  township  be  transacted  by  such  trustees, 
and  empowers  them  to  sue  in  the  corporate  name  of  the  "Trus- 
tees of  Schools  of  Township,"  etc.  Statute  1856,  1091. 
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The  complainants,  tlierefore,  representing  tlie  inhabitants,  tlie 
members  of  the  corporation,  are  the  proper  parties  to  sue. 

The  State  could  not  be  made  a  party  defendant,  nor  compelled 
to  sue.  Her  sovereignty  would  protect  her  from  being  coerced 
to  prosecute  or  defend.  Osborn  v.  U.  S.  Bank,  9  Wheat.  E. 
738;    Webster  v.  French,  11  111.  E.  254. 

It  is  also  insisted  that  there  is  not  sufficient  evidence  properly 
preserved  in  the  record  to  justify  the  decree. 

The  decree  states  the /acts  proved,  that  is:  that  in  1837  [  *87  ] 
the  region  where  the  land  is  situated  was  sparsely  settled,  and  con- 
tained a  large  amount  of  public  lands  in  market  at  $1.25  per 
acre;  that  at  the  same  time  the  school  section  was  surveyed, 
platted  and  offered  at  public  sale,  being  appraised  at  from  $1.25 
to  $3.00  per  acre;  that  shortly  prior  to  1854,  the  time  of  the 
sale  to  Taylor,  the  lands,  by  reason  of  the  settlement  of  the 
country  and  the  building  of  a  raih'oad  through  the  section,  had 
largely  increased  in  value ;  that  after  this  appreciation  of  value, 
the  inhabitants  of  tlie  township  petitioned  one  Hopkins,  the  then 
school  commissioner,  for  a  re-survey,  appraisement,  and  a  sale  of 
the  lands ;  that  steps  for  that  purpose  were  taken,  but  delayed 
from  inability  to  obtain  a  surveyor,  and  that  shortly  thereafter, 
and  pending  the  attempted  re-appraisement,  Moore  succeeded  to 
the  office  of  school  commissioner;  that  Moore  and  Taylor  well 
knew  the  change  in  the  condition  of  the  country,  the  situation 
and  increased  value  of  the  land,  and  the  circumstances  under 
which  the  appraisement  of  1837  was  made;  that  Taylor,  on 
Moore  coming  into  office,  applied  to  him  to  purchase  the  land  at 
the  appraisement  of  1837,  and  Moore  refused  to  sell  at  that  ap- 
praisement; but,  after  continued  importunities  and  threats  of 
prosecutions  by  Taylor,  and  without  consulting  the  inhabitants 
or  trustees  of  the  township,  did  sell  him  the  entire  section,  ex- 
cepting forty  acres  before  sold,  for  $837,  the  land  then  being 
worth  about  $3,000. 

The  facts  sustain  the  material  allegations  of  the  bill,  and 
establish  at  least  a  constructive  fraud,  against  which  eqjiity  will 
relieve. 

The  school  commissioner  stood  in  a  fiduciary  relation  to  the 
parties  in  interest,  being  a  mere  agent  created  by  the  law,  and 
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empowered  to  sell  for  the   benefit  of  tlie  inhabitants   of  the 
township. 

It  may  be  that  no  actual  fraud  was  intended  bj  the  school 
commissioner,  and  that,  from  ignorance  or  inexperience,  hesuj)- 
posed  he  was  compelled  by  law  to  sell  at  the  appraisement  of 
1837,  to  any  one  who  applied;  and,  indeed,  it  is  probable  that 
from  misconception  of  his  official  duties,  influenced  by  the 
threats  and  importunities  of  Taylor,  he  reluctantly  made  the 
sale.  Yet,  this  was  done  mthout  the  knowledge,  against  the 
implied  wishes  of  those  in  interest,  pending  measures  for  a  re- 
appraisement,  and  at  a  bargain  to  Taylor,  under  the  circum- 
stances, unconscionable. 

Courts  of  equity  will  scrupulously  examine  the  conduct  of 
persons  acting  in  fiduciary  or  trust  capacities,  and  protect  the 
trust  property  from  waste,  whether  it  arise  from  the  actual  or 
constructive  fraud  of  the  trustee,  acting  with  the  party  obtaining 
[  *88  ]  the  undue  advantage,  or  from  the  fraud  of  the  latter  alone. 
Thomas  v.  Sloo,  15  111.  R.  QQ ;  Morris  v.  Thomas,  17  111.  E.  112 ; 
Atwood  V,  Caldwell,  12  111.  R.  96;  Story's  Eq.  Jur.,  sees. 
331,  332,  333,  334,  335,  and  on. 

The  decree  does  not  attempt  to  give  the  evidence  in  the  words 
of  the  witnesses,  but  states  i\\Q  facts  or  points  proved. 

It  would  lead  to  burdensome  j)rolixity  to  compel  courts  to 
literally  set  forth  the  evidence  taken  in  open  court,  upon  which 
decrees  are  based. 

The  record,  except  where  the  bill  is  taken  for  confessed,. 
should  in  some  manner  contain  and  exhibit  the  facts  proved 
essential  to  support  the  decree,  but  it  is  enough  if  the  facts 
proved  be  stated,  without  giving  a  minute  detail  of  the  answers 
or  statements  of  the  witnesses  on  the  stand.  Ward  v.  Owens, 
12  111.  E.  283;    White  v.  Morrison,  11  111.  E.  361. 

If,  indeed,  it  becomes  a  question  whether  the  statements  made 
by  the  witnesses,  and  the  circumstances  developed,  establish  all 
the  facts,  or  any  particular  fact  in  issue,  either  party  may,  by 
bill  of  exceptions,  embody  the  words  of  the  witnesses,  and 
whatever  may  conduce  to  enlighten  the  mind  upon  the  matter  in 
controversy. 

Decree  affirmed. 
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William  Brown,  Plaintiff  in  Error,  v.  Cyrus  Strait  et 
al.,  Defendants  in  Error. 

ERROR    TO  WAYNE. 

Where  one  person  enters  into  a  simple  contract  with  another  for  the  benefit  of 
a  third  p  rson,  the  third  person  may  maintain  an  action  for  a  breach  of  such 
contract;  such  a  contract  is  not  within  the  statute  of  frauds. 

Bkown  sued  Strait  &  Crews  before  a  justice  of  the  peace,  in 
Wayne  county,  and  recovered  a  judgment  against  them.  They 
took  an  appeal  to  the  Circuit  Court;  the  case  was  there  sub- 
mitted to  Baugh,  Judge,  without  the  intervention  of  a  jury, 
who  found  for  Strait  &  Crews,  and  rendered  a  judgment  against 
Brown  for  costs.  Brown  thereupon  brought  the  case  to  this 
court  by  writ  of  error.  The  bill  of  exceptions  shows,  that  one 
Collins  was  indebted  to  Brown  in  the  sum  of  forty  dollars. 
Collins  owned  a  mill,  which  he  sold  to  Strait  &  Crews,  for  which 
they  paid  him  a  part  in  hand,  and  promised  to  pay  his  debt  to 
Brown.  Brown  was  not  present  at  the  contract  between  [  *89  ] 
Collins  and  Strait  &  Crews,  but  they  had  stated  their  agree- 
ment to  pay  Brown. 

E.  Beecher,  for  Plaintiff  in  Error. 

R.  S.  Nelson,  for  Defendants  in  Error. 

Skinner,  J.  One  Collins  ow^ed  the  plaintiff  below,  forty 
dollars.  Collins  sold  the  defendants  a  mill,  for  which  they 
paid  him  some  money,  and  verbally  promised  to  pay  his  debt 
to  the  plaintiff,  but  which,  on  demand  of  plaintiff,  they  refused 
to  do.  The  court,  on  this  state  of  fact,  rendered  judgment 
against  the  plaintiff  for  costs.  The  case  of  Eddy  v.  Roberts^ 
17  111.  R.  505,  decides  the  question  here.  In  that  case,  the 
court  say:  "  Wliere  one  enters  into  a  simple  contract  for  the 
benefit  of  a  third,  such  third  person  may  maintain  an  action 
for  breach,  and  such  .contract  is  not  within  the  statute  of 
frauds." 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Edwaed  Haven  et  al.,  Plaintiffs  in  Error,  v.  Hilman 
Mehlgarten,  et  al.,  Defendants  in  Error. 

ERROR  TO  ST.  CLAIR. 

Where  several  persons,  their  associates,  heirs  and  assigns,  are  authorized  to 
establish  a  ferry,  and  required  to  build  approaches  thereto,  and  to  have  the 
same  open,  and  kept  and  maintained  for  public  use,  by  a  certain  time,  and 
in  a  particular  manner,  etc.,  with  right  to  charge  femage  and  toll,  upon 
certain  conditions  as  to  keepmg  the  same  in  repair,  a  corporation  not  be- 
ing created,  the  parties,  as  among  themselves,  are  tenants  in  common  of  the 
property  and  franchises.  Some  of  the  parties  being  absent,  those  who  are 
present  may  maintain  an  action  in  indebitatus  assumpsit  against  their  co- 
tenants  or  their  heirs,  for  money  necessarily  expended  in  the  preservation 
of  their  common  property  and  franchises,  and  a  special  request  to  pay  in 
such  case  need  not  be  proved,  but  may  be  implied  from  the  peculiar  rela- 
tion of  the  parties  and  the  beneficial  nature  of  the  acts  done. 

The  plaintiffs  declared  against  defendants  in  assumpsit,  dec- 
laration containing   one  special  and  the  common  counts. 

The  special  count  alleges  that  plaintiffs,  bj  regular  convey- 
ances and  assignments,  on  the  16th  daj  of  ^November,  1852,  had 
become  seized  and  possessed  of  one  undivided  half  of  certain 
tracts  of  land,  to  which  lands  the  legislature  of  Illinois,  by  an 
act  passed  12th  of  February,  1849,  entitled  "An  act  to  establish 
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a  feny  on  the  Mississippi  river,  in  St.  Clair  county,"  had  attached 
a  ferry  j)rivilege,  of  which  privilege  they  had,  by  said  convey- 
ances, become  also  seized  and  possessed  to  the  extent  of  one-half  ; 
that,  at  the  day  first  aforesaid,  one  Paul  Mehls^arten  was  the 
owner  of  the  other  half  of  said  lands  and  ferry  privilege  ;  tliat, 
as  Rucli  co-tenants,  they  had  become  liable  to  the  provisions  of 
[*92]  the  said  act  of  the  legislature,  and  also  of  an  amendatory 
act,  j)assed  12th  February,  1851,  and  had  in  virtue  thereof  to 
locate  and  construct  certain  roads  across  the  American  Bottom, 
to  erect  a  certain  bridge  over  Prairie  du  Pont  Creek,  to  estab- 
lish and  keep  at  said  ferry  sufficient  boats  ;  that  said  plaintiffs 
•and  their  co-tenant,  by  said  acts,  were  authorized  to  construct  a 
plank  road,  and  to  charge  toll  as  long  as  kept  in  repair,  and  obliged 
to  build  a  certain  stone  dyke,  on  said  lands,  into  the  Mississippi 
river.  Declaration  avers  that,  up  to  the  said  16th  I^ovember, 
1852,  they  and  said  Paul  Mehlgarten,  their  then  co-tenant,  had 
complied  with  the  requisitions  of  the  said  several  acts,  so  far  as 
they  were  compelled  to  do  within  the  time  fur  completion  fixed 
by  said  acts,  had  made  roads,  erected  dykes,  established  boats, 
and  were  running  the  same ;  that  on  the  said  16th  day  of 
November,  said  Paul  died  ;  that  defendants  are  his  heirs  at  law, 
and,  by  descent,  became  seized  and  possessed  of  undivided  half 
.  of  said  land  and  franchise,  and  became  liable  and  subject  to  the 
terras,  conditions,  penalties  and  forfeitures  provided  by  said  acts. 

The  plaintifis  aver  that,  since  the  death  of  said  Paul  Mehl- 
garten, and  up  to  the  9th  of  December,  1853,  they  remained 
co-tenants  with  defendants,  and  that  during  said  time,  at  request 
of  defendants,  they  expended  large  sums  of  money  in  running 
ferryboats,  repairing  and  replacing  them,  building  and  repairing 
said  roads  and  dykes,  for  the  purpose  of  exercising  and  keeping 
up  said  purchase,  amounting  to  $•4,872.36,  and  that  said  defend- 
ants thereby  became  indebted  to  plaintiifs  in  one-half  of  that 
sum,  which  they,  being  so  indebted,  promised  to  pay. 

To  this  and  common  counts  defendants  filed  general  issue  and 

set-off",  a  demurrer  to  special  count  having   been   previously 

overruled.     Upon  the  trial  of  the  case,  the  pLaintiffs  proved  all 

the  material  allegations   in  their  declaration  to  the  amount  of 

one-half  of  $3,135.     They  did  not  prove,  however,  that  defend- 
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ants,  who  were  proved  to  reside  in  Europe,  either  requested 
plaintiffs  specially  to  incur  said  expenses,  or  expressly  consented 
tliereto.  The  plaintiffs,  in  order  to  show  all  the  facts  of  the 
case,  and  that  an  express  consent  had  been  given,  if  such  were 
necessary,  called  upon  a  witness  and  asked  him  what  he  heard 
the  agent  and  attorney  of  defendants  say  in  regard  to  the  ferry 
and  its  management  since  the  death  of  Paul  Mehlgarten,  which 
question  the  court  overruled,  and  exceptions  taken. 

The  defendants'  counsel  obtained  from  the  court,  Snydek, 
Judge,  presiding,  the  following  instructions: 

1.  "  If  they  believe,  from  the  evidence,  that  plaintiffs  and 
defendants  were  co-tenants  in  the  ferry  and  ferry  privileges, 
then,  unless  they  believe  further  from  the  evidence,  that  defend- 
ants requested  the  plaintiffs  to  expend  said  money,  or,  after  it 
was  expended,  did  make  an  express  or  implied  promise  to  ["^93  ] 
the  plaintiffs  to  pay  the  same,  they  must  find  for  the  defendants. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  the 
cause  of  action  in  this  case,  if  any,  arose  out  of  money  ex- 
pended by  plaintiffs,  as  co-tenants  with  the  defendants,  in  run- 
ning a  certain  ferry,  then,  unless  they  further  believe,  from  the 
evidence,  that  the  defendants  requested  said  plaintiffs  to 
expend  said  money,  or,  after  it  had  been  expended,  did  make 
an  express  or  implied  promise  to  pay  the  same,  they  must 
find  for  the  defendants. 

3.  If  the  jury  believe,  from  the  evidence,  that  all  the 
money  exjiended  by  the  plaintiffs  was  as  co-tenants,  or  tenants 
in  common  with  defendants,  and  that  defendants  never 
requested  the  plaintiffs  to  expend  the  same,  nor  did  make  an 
express  or  implied  promise  to  pay  the  same  after  it  was  ex- 
pended, they  must  find  for  the  defendants. 

4.  The  court  is  requested  to  instruct  the  jury  that,  if  they 
believe,  from  the  evidence,  that  the  amount  credited  by  the 
plaintiffs  to  the  defendants  is  greater  than  the  amount  proved 
by  the  plaintiffs,  then  they  must  find  for  the  defendants." 

These  instructions  were  all  excepted  to. 
Jury  found  for  defendants.     New  trial  moved — overruled — 
and  judgment  given  for  defendants. 
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By  consent,  this  case  was  removed  from  the  first  to  the  second 
grand  division. 

G.  KoEKNEK,  for  Plaintiffs  in  Error. 

G.  Trumbull,  for  Defendants  in  Error. 

Beeese,  J,  On  the  12th  day  of  February,  1849,  an  act  of 
the  General  Assembly  of  this  State  was  approved,  entitled 
"  An  act  to  establish  a  ferry  on  the  Mississippi  river,  in 
St.  Clair  county."  By  the  first  section  of  this  act,  certain 
persons  named  therein,  "  their  associates,  heirs  and  assigns," 
were  authorized  to  establish  a  ferry  on  the  Mississippi  river, 
opposite  Carondolet,  in  Missouri,  on  Claim  ISTo.  207,  Survey 
108,  and  the  privilege  granted  to  ferry  across  that  river,  from 
that  point,  for  the  term  of  fifteen  years,  which  right  is  made 
to  extend  two  miles  up,  and  two  miles  down,  that  river,  from 
the  point  at  which  the  ferry  might  be  established  on  said 
claim  and  survey. 

The  ferry  company,  "  their  associates,  heirs  and  assigns,"  were 
required  to  locate  and  construct  a  good  road  or  causeway  from  the 
ferry,  through  the  low  land  or  sand-bar  east  of  the  ferry,  in  low 
water,  to  the  main  shore  or  high  land,  not  to  exceed  forty  feet 
in  width,  and  thence  eastwardly,  across  the  American  Bottom — 
the  road  to  be  a  good  one,  sixty  feet  wide,  intersecting  the  St. 
[  "^94:  ]  Louis  and  Kaskaslda  road  at  the  nearest  point  at  which 
that  road  approaches  the  ferry,  and  erect  a  good  and  substan- 
tial bridge  across  Prairie  du  Pont  Creek,  nnd  are  required  to 
have  this  road  oj)en,  and  bridge  built,  and  ferry  erected,  within 
three  months  from  the  passage  of  the  act  and  right  of  way 
provided  for. 

It  further  declares  (Sec.  4)  that  the  company,  their  associates, 
heirs  and  assigns,  shall  erect  and  keep  at  the  ferry  a  good  and 
sufficient  boat  or  boats,  to  be  propelled  by  horse  or  steam  power, 
safe  and  convenient  to  pass  over  the  river  all  travelers,  etc., 
speedily  and  without  delay,  and  to  receive  such  rates  of  ferriage 
for  it  as  may  be  establised  for  the  lerry  opposite  St.  Louis. 

Section  5  provides:  "In  consideration  of  the  construction  of 
said  road,  and  erection  of  said  bridge,  and  Jceeping  them  in 
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good  repair,  the  proprietors  of  said  ferry  shall  be  exempt  from 
paying  a  ferry  license  for  said  privilege  of  ferrying,"  with  the 
proviso,  "  that  if,  at  any  time,  the  said  proprietors  shall  neglect 
to  keep  said  road  and  bridge  in  good  repair,  then  they  shall  be 
liable  to  pay  the  said  ferry  license."  And  Sec.  6  provides: 
"  Whenever  the  persons  named,  '  their  associates,  heirs  and 
assigns,'  manifestly  fail  or  neglect  to  comply  with  the  reqnisi- 
tions  of  this  act,  a  reasonable  allowance  being  made  for  high 
water  and  cases  of  emergency,  the  Circuit  Court  of  St.  Clair 
county  may,  on  a  full  investigation  of  the  facts  and  the  evidence 
adduced,  and  in  view  of  the  justice  of  the  case,  declare  this 
charter  null  and  void."  The  remaining  section,  Sec.  7,  author- 
izes them  to  make  a  plank  road  from  the  ferry  landing,  across 
the  bottom,  near  the  route  of  their  other  road,  and  charge  a 
certain  toll;  but  if  it  is  suffered  to  remain  out  of  repair,  then 
no  toll  is  to  be  charged. 

On  the  12th  of  February,  1851,  this  act  was  amended  by  Sec.  1, 
extending  the  privilege  to  thirty  years,  and  the  exclusion,  up 
and  down  the  river,  to  three  miles,  from  the  north  or  south  line 
of  the  survey.  Sec.  2.  A  stone  dyke  is  to  be  constructed,  to 
extend  from  the  Illinois  shore  or  bank,  into  the  river,  three 
hundred  and  fifty  feet,  and  a  plank  road  of  a  certain  descrip- 
tion, and  persons  crossing  this  ferry  not  to  pay  any  toll  on  the 
road — others  to  pay  usual  tolls.  Sec.  3  requires  those  not 
crossing  the  ferry,  who  use  the  road,  to  pay  the  usual  tolls. 
Sec.  4  provides  a  penalty  against  those  who  may  establish  a 
ferry  within  the  prescribed  limits ;  and  the  last  section.  Sec.  5, 
provides,  "  if  the  said  dyke  and  plank  road  shall  not  be  com- 
pleted within  two  years  from  the  passage  of  this  act,  the  afore- 
said privileges  hereby  granted  shall  be  forfeited." 

These  acts,  we  must  presume,  were  passed  by  the  legislature, 
as  well  for  the  public  good  as  to  promote  j)rivate  interests. 
Tliey  should  unite  in  all  public  enterprises,  the  last  being,  [  '^'95  ] 
doubtless,  the  most  powerful  incentive.  ]^o  coi'poration,  with 
name  and  seal,  and  power  to  sue  and  be  sued,  is  created  by 
the  act,  but  a  contract  is  entered  into  by  the  parties  with  the 
State,  the  burdens  and  benefits  of  which  are  to  survive  to  their 
heirs  and  devolve  upon  their  assigns,  and  by  accepting  these 
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acts  and  embarking  in  the  enterprise,  they  agree  to  all  the  con- 
ditions. It  was  a  great  enterprise,  connecting  the  suburbs  of  a 
great  citj  with  our  industry  and  products,  in  which  much  profit 
was  in  reasonable  prospect,  as  well  as  much  advantage  to  the 
traveling  and  business  community,  all  whose  interests  are  to 
be  greatly  promoted  by  good  roads,  and  safe  and  well  managed 
ferries,  to  reach  wealthy  and  populous  cities. 

A  contract  being  thus  created  with  the  public,  what  was  the 
relation  created  among  the  parties  themselves?  As  to  the  land 
apart  from  the  act,  they  were  tenants  in  common,  and  by  these 
acts  they  are  made  tenants  in  common  also  of  the  franchises 
created  by  them.  Livingston  v.  Lynch  and  others,  4  John's 
Ch.  R.  5T3.  And  so  as  to  the  boats  and  tackle,  etc.,  they  are 
also  possessed  as  tenants  in  common  and  not  as  partners,  by 
analogy  to  j)roperty  in  ships.  Ships  are  declared  to  be  chattels, 
of  which  the  owners  are  possessed  as  tenants  in  common,  and 
not  as  partners.  Collyer  on  Part.  1017,  sec.  1185;  Thorndike 
v.  D"^  Wolf,  6  Pick.  R.  120.  And  such  is  the  general  doctrine 
recognized  in  all  the  books,  though  they  may  be  held  in  part- 
nership. This  is  the  exception  to  the  general  relation.  6 
Greenleaf,  77. 

This,  then,  was  the  relation  of  the  parties  among  themselves. 
They  are  tenants  in  common  of  the  land — of  the  franchises 
granted,  and  of  the  vessels  and  machinery  by  means  of  which 
these  franchises,  or  one  of  them,  are  to  be  exercised  and 
enjoyed,  and  their  contract  with  the  public  performed. 

The  franchises  granted  are  supposed  to  be  valuable,  and  a  very 
serious  question  arises,  how  far  may  parties  situated  as  these 
were — some  on  the  spot,  and  some  non-residents — go,  in  order 
to  preserve  them  from  losses  and  forfeiture?  No  case  has  been 
met  on  research,  and  none  have  been  referred  to,  like  it.  At  com- 
mon law,  by  the  writ  oide  reparationefacienda,  now  disused  one 
tenant  in  common  of  a  house  or  a  mill,  might  compel  his  co- 
tenants  to  join  in  the  expense  of  necessary  reparations  belonging 
to  them,  whether  one  tenant  was  willing  or  not.  Co.  Litt.  54. 
In  note  (c)  to  4  Kent's  Com.  370,  he  says,  "It  has  been 
suggested  by  a  very  respectable  writer  on  this  subject,  that  one 

tenant  in  common  might,  in  an  action  of  asswmpsU  for  money 
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laid  out  and  expended,  sue  his  co-tenant,  who  had  received  his 
share  of  profits,  for  his  share  of  expenditures  in  necessary 
repairs,  on  the  implied  contract  to  refund.''''  Gilbert  [*96] 
on  the  Law  of  Dilapidations,  p.  101. 

In  Louisiana  it  is  held,  {Percy  v.  Millandon^  4  Louisiana 
Cond.  E.  84,) — perhaps  under  some  provision  in  their  code, 
though  not  so  understood  by  Kent  in  his  Commentaries,  371, 
and  was  in  Chancery, — that  "joint  0T\^lers  must  contribute 
rateably  to  useful  expenses  incurred  on  the  property  by  a  joint 
owner  having  the  management  of  it,  when  no  opposition  on 
their  part  has  been  made  to  such  expenses." 

As  to  part  oA^Tiers  of  ships,  Kent  says,  "  as  the  law  presumes 
that  the  common  possessor  of  a  valuable  chattel  will  desire 
whatever  is  necessary  to  the  preservation  and  profitable  employ- 
ment of  the  common  property,  part  owners,  on  the  spot,  have 
an  implied  authority  from  the  absent  part  OAvners,  to  order,  for 
the  common  concern,  whatever  is  necessary  for  the  preservation 
and  proper  employment  of  the  ship.  They  are  analagous  to 
partners,  and  liable  imder  that  implied  authority  for  necessary 
repairs  and  stores  ordered  by  one  of  themselves,  and  this  is  the 
principle  and  limit  of  the  liability  of  part  owners."  3  Kent's 
Com.  155. 

Tlie  record  in  this  case  shows  that  the  plaintiffs  are  residents, 
and  Paul  Mehlgarten,  now  deceased,  with  whom  they  were 
associated,  resided  in  Europe.  The  defendants,  his  heirs  at  law, 
also  reside  there,  and  have,  at  no  time,  assumed  or  exercised 
any  control  over,  or  management  of  the  property,  though 
owners  of  one  equal  moiety  thereof.  Had  all  these  owmers,  by 
common  consent,  in  the  general  management  and  conduct  of  the 
entei-prise — building  the  roads  and  dykes,  erecting  bridges  and 
operating  the  ferry,  expended  money  or  contracted  debts  on 
account  thereof,  there  would  be  no  doubt  that  all  the  part 
owners  would  be  bound  to  contribute  and  pay  their  respective 
shares  of  such  expenditures,  and  all  of  them  would  be  liable 
in  solido  for  the  unpaid  debts  so  incurred  on  the  joint  accoimt. 
Story  on  Part.,  sec.  440. 

But  this  case  differs,  very  essentially,  from  any  of  the  cases 

to  which  reference  has  been  made  in  the  authorities  cited.  Here 
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were  great  and  valuable  privileges  conferred  by  the  legislature,  to 
an  association  composed  of  residents  and  non-residents,  owning 
eacli  equal  moieties,  to  be  forfeited  if  certain  acts  were  not  per- 
formed, and  about  which,  and  how  best  to  be  performed,  the 
foreign  owner  could  not  be  supposed  to  be  well  informed.  The 
ancestor  of  the  defendants,  through  whom  they  derive  title, 
seemed  content,  up  to  the  time  of  his  death,  to  leave  the  manage- 
ment of  the  enterprise  to  the  resident  proprietors,  the  plaintiffs 
m  this  suit.  At  his  death,  all  his  responsibilities,  under  the 
law,  devolved  upon  them,  with  the  hazard  of  losing  vast  and 
[  *97  ]  valuable  privileges.  What  duties  then  devolved  upon  the 
other  joint  owners,  on  the  spot,  how  far  could  they  act,  what 
was  it  lawful  for  them  to  do  to  save  their  privileges,  and  by  act- 
ing for  such  purpose,  how  far  could  they  bind  their  co-tenants, 
or  to  what  extent,  if  to  any,  can  they  be  made  liable?  It  is  true, 
a  writ  of  partition  could  be  sued  out,  but  during  the  tardy  pro- 
cess of  the  law  these  important  works  are  to  be  carried  on  to  com- 
pletion within  a  sj)ecified  time,  and  the  ferry  constantly  operated. 

The  declaration  shows  that  the  greater  part  of  the  expendi- 
ture, for  which  contribution  is  claimed,  was  incurred  in  relieving 
their  ferry  boat  from  a  serious  disaster — repairing  it,  running  it, 
and  replacing  it ;  and  that  the  entire  account  is  for  repairing 
the  boat,  and  for  repairs  to  the  roads,  bridges  and  dykes.  JSTow, 
all  these  things  had  to  be  done,  under  penalties,  and  in  doing 
them,  the  plaintiffs,  being  on  the  spot,  were  enabled  to  discharge 
their  associated  liability  to  the  public.  There  was  a  public  duty 
resting  on  them,  to  be  discharged  by  them.  It  could  not,  surely, 
have  been  understood  by  any  one  of  the  original  associates,  or 
by  those  purchasing  an  interest  in  the  franchises,  that  on  the 
death  of  any  one  of  them,  the  enterprise  was  to  terminate  or  be 
arrested  in  its  progress  to  completion,  and  thereby  all  the  money 
they  had  expended,  and  the  franchises  also,  be  lost,  or  put  in 
such  jDcril  as  to  render  them  nearly  valueless  ;  or  that  one  por- 
tion of  the  associates,  no  matter  from  what  motive,  could,  by  his 
own  act,  thwart  the  designs  and  operations  of  his  fellows,  bent 
on  performing  their  obligations  to  the  public,  and  on  making  the 
enterprise  one  of  profit. 

It  seems  to  us,  that  after  the  death  of  Paul  Mehlgarten,  and 
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before  partition,  tlie  same  responsibility  rested  upon  liis  lieirs  as 
upon  him,  and  that  casualty  did  not  destroy  the  association,  as 
''  heirs  are  provided  for  in  both  acts,  nor  should  it  cripple  the 
exertions  of  those  on  the  spot,  who  had,  from  the  commence- 
ment, the  management  of  the  enterprise.  "Whatever  sums  of 
money  they  expended  in  good  faith  upon  the  leading  objects  of 
the  association,  and  which  were  necessary  in  order  to  its  enjoy- 
ment, and  to  the  discharge  of  their  obligations  to  the  public,  the 
heirs  of  Paul  Mehlgarten,  the  defendants  in  this  suit,  are  justly 
chargeable  with  their  proportion. 

It  is  objected,  however,  that  the  remedy,  if  they  are  liable, 
is  in  a  court  of  equity.  We  think,  as  they  are  not  partners,  a 
court  of  law  has  jurisdiction,  and  indehitatus  assumjpsit  is  the 
proper  form  of  action.  There  is  a  concurrent  jurisdiction,  and 
the  plaintiff  might  have  resorted  to  either.  If  a  set-off  be 
claimed  by  defendants,  arising  from  profits,  under  our  practice, 
the  books  of  the  association  could  be  produced,  or  a  bill  of 
discovery  filed,  and  no  injustice  in  that  particular  can  be  done. 
But  it  is  said  a  request  on  the  part  of  the  defendants  [*98] 
must  be  proved.  "\Ye  think  the  whole  case  is  one  of  such  a  na- 
ture that  a  special  request  would  be  unnecessary,  a  legal  obliga- 
tion resting  upon  them  which  they  are  as  much  bound  to  discharge 
as  the  plaintifis,  and  to  which  a  special  request  could  have  im- 
parted no  additional  validity  or  force.    2  Starkie  on  Ev.  53,  54. 

In  ordinary  cases,  though  no  contract  for  repairs  be  proved, 
yet  if  it  be  shown  the  work  was  done  with  the  knowledge 
of  the  owner,  he  would  be  answerable  on  account  of  the  benefit 
he  is  supposed  to  receive,  and  it  will  be  presumed  the  work  was 
done  at  his  request.  The  proof  in  this  case  shows  that  the 
agent  of  the  defendant  was  well  informed  of  the  operations,  and 
did  not  forbid  them  nor  attempt  to  arrest  their  progress  ;  al- 
though he  states  he  was  not  consulted,  and  should  have  forbid 
them  had  he  been  consulted,  yet  he  did  not  forbid  them,  having 
the  knowledge  and  the  power  to  forbid  them. 

The  court  should  have  instructed  the  jury  that  the  obligation 

rested   equally  upon  the  parties  as  associates,  and  no  special 

request  was  necessary  to  be  proved  ;  that  they  could  imply  a 

request  from  the  relation  of  the  parties,  the  character  of  the 
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enterprise,  and  from  the  beneficial  nature  of  tlie  acts  done  by 
tlie  plaintiffs. 

The  question  as  to  the  manner  in  which  the  suit  is  brought, 
one  portion  of  the  joint  owners  joining  as  plaintiffs  against  the 
other  part  as  defendants,  it  will  be  observed  that  the  case  shows 
that  they  had  equal  interests,  plaintiffs  having  one  equal  moiety 
and  the  defendants  the  other,  and  the  interests  of  the  defendants, 
as  between  themselves,  for  auglit  that  appears,  equal  also.  It 
will,  of  course,  be  incumbent  on  the  plaintiffs,  on  the  trial,  to 
prove  their  joint  interest,  and  their  expenditures,  as  associates; 
that  the  expenditures  were  made,  as  an  association  under  the 
acts  to  which  reference  has  been  made. 

The  Circuit  Court  having  entertained  opinions  different  from 
those  herein  expressed,  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  hereto. 

Judgment  reversed. 


[*99]  Nathan  F.  Gaednee,  Plaintiff  in  Error,  v.  The 
Town  of  Chambeesbuegh,  Defendant  in  Error. 

ERROR  TO  PIKE. 

An  overseer  of  highways  under  township  orginization,  cannot,  of  his  o^vn 
motion,  institute  suits,  and  bind  the  town  for  the  payment  of  costs.  The 
overseer  should  make  the  complaint  to  a  Justice,  who  should  docket  the 
suit  in  the  name  of  the  town,  which  is  the  proper  plaintiff. 

If  an  appeal  should  be  taken  in  such  a  case,  the  bond  should  be  executed  by 
the  supervisor,  in  the  name  of  the  town;  and  the  town  would  then  become 
responsible. 

This  case  originated  before  a  justice  of  the  peace,  on  a  de- 
mand for  fifty  dollars,  claimed  by  the  plaintiff  of  the  defendant, 
the  defendant  being  a  town  of  the  county  of  Pike,  under  the 
township  organization  law.  A  judgment  for  thirtj'-five  dollars 
and  forty-one  cents  was  rendered  against  the  defendant  by  the 
justice,  and  the  defendant  appealed  to  the  Circuit  Court  of  Pike 
county.  The  Circuit  Court,  upon  the  trial  of  the  cause,  ren- 
dered judgment  for  five  dollars  and  fifty-four  cents,  and  the 
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costs  of  the  court  below,  for  the  plaintiff,  and  also  one-sixth  of 
the  costs  of  the  Circuit  Court,  and  rendered  judgment  for  the 
defendant  for  five-sixthof  the  costs  of  the  Circuit  Court. 

The  plaintiff  moved  for  a  new  trial,  which  was  overruled,  and 
he  brings  the  case  to  this  court,  and  assigns  for  error: 

1st.  The  refusal  of  the  court  to  grant  a  new  trial. 

2nd.  That  the  court  erred  in  its  finding  as  to  the  amount  for 
which  plaintiff  should  have  had  judgment,  and  in  not  finding  for 
plaintiff  his  whole  demand. 

3rd.  The  court  erred  in  rendering  the  judgment  of  the  jus- 
tice, and  in  rendering  judgment  for  defendant  for  any  portion 
of  the  costs. 

The  bill  of  exceptions  shows  the  following  to  be  the  evidence: 

The  countj  of  Pike  being  under  township  organization,  and 
the  to^vn  of  Chambersburg  an  organized  to^vnship  in  said  county ; 

that  on  the day  of  Sej^tember,  1850,  one  William  Todd, 

who,  then  an  overseer  of  the  roads  for  said  town,  as  such  over- 
seer instituted  a  suit  against  Nathan  F.  Gardner  (the  now  plain- 
tiff) for  an  alleged  neglect  to  perform  road  labor,  before  a 
justice  of  the  peace;  that  judgment  was  rendered  in  said  suit 
in  favor  of  said  Todd,  as  such  overseer,  for  four  dollars  and 
thirteen  cents,  and  cost  of  suit,  against  Gardner;  that  Gardner 
appealed  said  case  to  the  Circuit  Court,  which  court  dismissed 
his  appeal ;  tliat  Gardner  thereupon  brought  the  case  by  error 
to  this  court,  which  reversed  the  order  of  the  Circuit  Court  dis- 
missing the  case,  and  remanded  the  case  for  trial  to  the  Circuit 
Court,  where  the  case  was  re-docketed,  and  the  case  up-  [■^100] 
on  trial  in  the  Circuit  Court  was  dismissed,  and  judgment  ren- 
dered for  the  defendant  for  costs.  It  further  appeared  that  the 
costs  of  the  Supreme  Court  and  of  the  Circuit  Court  for  which 
Gardner  had  recovered  judgment  respectively,  against  Todd, 
amounted  to  twentv-seven  dollars  and  fifteen  cents.  It  further 
appeared  in  evidence,  tliat  immediately  after  Gardner's  appeal 
to  the  Circuit  Court,  in  his  suit  with  Todd,  had  been  dismissed 
by  the  Circuit  Court,  that  a.  procedendo  had  issued  therein,  and 
under  this  process  the  judgment  of  the  justice  of  the  peace 
against  Gardner  had  been  collected  and  paid  to  the  justice. 

It  further  appeared  in  evidence  that  the  bills  of  cost  for  which 
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Gardner  had  recovered  judgment  in  the  Supreme  and  Circuit 
Courts  against  Todd,  and  also  a  claim  for  the  amount  of  money 
collected  by  the  justice  of  the  peace  under  the  jprocedendo^  in 
the  case,  were  presented  to  the  board  of  auditors  of  said  town 
for  allowance  and  payment,  at  the  annual  meeting  of  said  board 
for  the  year  1854,  and  that  the  board  of  auditors  refused  to 
audit  or  allow  the  same,  upon  the  ground  that  said  town  was 
not  liable  for  the  same.  The  costs  recovered  by  Gardner  against 
Todd  in  the  Supreme  and  Circuit  Courts  amounted,  together,  to 
twenty-seven  dollars  and  fifteen  cents,  and  the  judgment  col- 
lected under  ikvo, procedendo^  including  the  costs  collected  with 
it,  amounted  to  seven  dollars  and  sixty-three  cents.  Amount 
claimed  by  plaintifi",  thirty-four  dollars  and  seventy-eight  cents. 
This  cause  was  tried  before  Walkee,  Justice. 

M.  Hat,  for  Plaintiff  in  Error. 

J.  Gkimshaw,  for  Defendant  in  Error. 

Beeese,  J.  A  careful  examination  of  the  act  "to  provide  for 
township  and  county  organization,"  etc.,  (  Law  18-19,  p.  190,) 
satisfies  us  that  no  power  is  conferred  by  it,  in  terms,  upon  an 
overseer  of  highways,  on  his  own  mere  motion,  to  institute  suits 
in  his  own  name  or  name  of  office,  to  bind  the  town  and  subject 
it  to  the  payment  of  costs;  nor  is  such  a  jDOwer  necessarily  to 
1)6  implied  from  his  position  and  the  character  of  his  duties. 

By  the  first  section  of  the  second  article,  191,  "each  to'wn, 
as  a  body  coq^orate,  has  capacity  to  sue  and  be  sued  in  the 
manner  prescribed  by  the  laws  of  this  State."  By  the  fonrth 
section  of  the  third  article,  192,  "  the  electors  of  each  town 
shall  have  power,  at  their  annual  town  meetings,  to  direct  the 
institution  or  defense  of  suits  at  law  or  in  equity,  in  all  contro- 
versies where  such  to'wn  shall  be  interested,  and  to  direct  such 
[*101]  sum  to  be  raised  in  such  town  for  prosecuting  or 
defending  such  suits  as  they  may  deem  necessary." 

This  is  the  general  provision  on  this  subject,  and  is  adverted 

to  for  the  purpose  of  showing  how  important  it  is  considered 

that  the  general  power  should  have  a  proper  repository,  without 

intending  to  be  understood  that  it  is  necessary,  in  cases  of  the 
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kind  in  which  this  suit  originated,  that  a  vote  of  the  town 
should  be  taken  on  the  propriety  of  commencing  such  a  suit. 

Bj  Sec.  2  of  Art.  9:  The  supervisor  shall  prosecute,  in  the 
name  of  his  town  or  otherwise,  as  may  be  necessary,  for  all 
penalties  of  fifty  dollars  and  under,  given  by  law  to  such  town 
or  for  its  use,  and  for  which  no  otlier  officer  is  specially  directed 
to  prosecute. 

Sec.  5  of  Art.  13,  requires,  "in  all  proceedings  against  towns 
by  name,  the  first  process  and  ail  other  proceedings  required  to 
be  served,  shall  be  served  on  the  supervisor  of  the  town,  and 
whenever  a  suit  is  commenced,  it  is  his  duty  to  attend  to  the 
defense,  and  to  lay  before  the  electors,  at  the  first  town  meet- 
ing, a  full  statement  of  sucli  suit,"  etc. 

Sec.    10  of  same   article,  provides,  in  all  suits   or  proceed-' 
ings  prosecuted  by  or  against  town  ofiicers  in  their  name  of 
office,  costs  shall  be  recovered  as  in  like  cases  between  individu- 
als, and  judgments  recovered  against  them  shall  be  "  a  town 
charge,"  etc.     200. 

By  Sec.  1,  of  Art.  22,  commissioners  of  highways  in  the 
several  towns  have  the  general  superintendence  of  highways 
and  bridges  therein,  and,  by  clause  7,  he  is  to  reqiiire  the  over- 
seers of  highways  from  time  to  time,  and  as  often  as  they  shall 
deem  necessary,  to  warn  all  persons  to  work  on  highways  to 
come  and  work  thereon,  etc.,  and,  by  Sec.  5,  it  is  made  the  duty 
of  the  overseers  of  highways  in  each  to%vn,  when  so  required 
by  the  commissioners  of  highways  or  any  one  of  them,  to  warn 
all  persons  assessed  to  work  on  the  highways  in  their  respective 
districts,  to  come  and  work  thereon,  to  collect  all  fines  and 
commutation  money,  and  to  execute  all  lawful  orders  of  the 
commissioners.     213. 

For  refusal  or  neglect  to  perform  these  or  any  duties  enjoined 
upon  him  by  the  commissioner  of  highways,  he  is  liable  to  a 
penalty  of  ten  dollars,  to  be  sued  for  by  that  officer.  By  Sec.  17 
of  Art.  23,  for  otlier  neglect  of  duty  therein  specified,  he  is 
liable  to  forfeit  five  dollars  and  the  amount  of  tax  or  taxes  for 
labor  remaining  unpaid,  to  be  recovered  by  the  commissioner 
of  highways  of  the  towm.  By  Sec.  10  of  this  article,  it  is  made 
the  duty  of  every  overseer  of  highways,  within  six  days  after 
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any  person  assessed  and  notified  shall  be  guilty  of  any  refusal 
or  neglect  for  wliicli  a  penalty  or  fine  is  prescribed  in  this  act, 
[^102]  unless  a  satisfactory  excuse  shall  be  rendered  to  him  for 
such  refusal  and  neglect,  "  to  make  complaint  on  oath  to  one 
of  the  justices  of  the  peace  of  the  town;"  and  by  Sec.  11,  the 
justice  to  whom  the  complaint  is  made,  shall  fortliwith  issue  a 
summons  directed  to  any  constable  of  the  town,  requiriug  him 
to  summon  such  delinquent  to  appear  forthwith  before  the  jus- 
tice at  some  place  to  be  specified  in  the  summons,  to  show  cause 
why  he  should  not  be  fined,  etc.  If  the  fine  is  imposed,  the 
justice  is  required  to  issue  his  warrant,  under  his  hand  and 
seal,  forthwith,  directed  to  any  constable,  to  levy  such  fine, 
with  costs,  etc.;  and  he  is  required,  when  the  fine  is  collected, 
to  pay  it  to  the  justice  of  the  peace,  who  is  required  to  pay  the 
same  to  the  overseer  who  entered  the  complaint,  to  be  by  him 
expended  in  improving  the  roads  and  bridges  in  his  district. 

These  are  all  the  provisions  of  the  act  which  seem  to  have 
any  bearing  on  the  question  before  us.  Although  suits  by  and 
against  town  oflicers  are  mentioned  in  the  act,  two  of  them  only 
are  distinctly  named  as  having  power  to  commence  suits — the 
supervisors,  by  Sec.  2  of  Art.  9,  and  the  commissioners  of 
highways,  by  Sec.  9  of  Art.  22,  and  by  Sec.  17  of  Art.  23,  and, 
consequently,  in  their  own  name  or  names  of  oflice. 

The  overseers  of  higliways  are,  by  the  law,  subordinate  to 
the  commissioners  of  highways — they  take  no  oath  of  office,  are 
not  necessarily  elected  by  ballot  or  by  mva  voce,  but  upon  a 
division  at  a  town  meeting;  and  although  the  position  is  one 
very  useful,  resj)ectable,  and  necessary,  yet  it  is  quite  subordi- 
nate, and,  in  the  absence  of  any  express  authority  by  the  law,  or  by 
necessary  implication,  he  cannot  be  considered  as  clothed  with 
the  power  to  institute  suits  in  his  own  name.  His  duty  is 
plainly  prescribed,  "  to  make  complaint  on  oath  to  a  justice  of 
the  peace."  lie  institutes  the  suit  by  this  complaint,  it  is  true, 
but  the  law  does  not  sav  it  shall  be  in  his  name.  Havine'  made 
the  complaint  on  oath,  the  justice  of  the  peace  is  then  to  act. 
lie  should  docket  the  cause,  in  the  name  of  the  town,  on  the 

complaint  on  oath  of  the  overseer  of  road  district  ISTo. , 
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(naming  it,)  the  overseer  being  the  agent  bv  which  it  shall  be 
prosecuted  to  judgment,  and  which  it  is  his  duty  to  do. 

The  town,  by  its  corporate  name,  is  the  proper  plaintifr,  (Sec. 
3,  Art.  2),  unless  some  olSieer  is  specially  designated  in  the  act 
Suits  thus  instituted  are  under  the  control  of  the  town  au- 
thorities, from  their  inception  to  their  termination,  to  be 
carried  on,  compromised,  dismissed,  or  appealed,  as  may  be 
deemed  best  for  their  interests.  Judgments  and  costs  resulting 
from  them  are  properly  a  "  town  charge,"  and  must  be  audited 
and  paid  out  of  the  town  treasury. 

The  overseer,  then,  having  no  power  originally,  to  make,  by 
suits  in  his  own  name,  these  costs  for  which  this  suit  is  [  *103  ] 
brought,  no  judgment  for  any  amount  should  be  rendered  against 
the  town.  But  as  it  was  admitted  on  the  argument,  that  the 
town  had  received  five  dollars  and  fifty-four  cents,  money  of  the 
plaintiff,  the  judgment  will  be  affirmed  for  that  amount. 

On  judgment  being  rendered  against  the  town,  if  an  appeal 
be  taken,  the  appeal  bond  would  be  properly  executed  by  the 
town  supervisor,  in  the  name  of  the  town,  and  the  town  would 
be  responsible  for  the  costs — they  would  then  become,  properly, 
"  a  town  charge." 


Thomas   Payne,   Appellant,   v.    John  K.    Webster, 

Appellee. 

APPEAL  FROM  ADAMS. 

In  order  to  sustain  a  plea  under  the  statute,  whieli  says  that  one  who  signs  a 
promissory  note  as  security,  etc.,  may  notify  the  holder  to  put  it  in  suit  as 
against  the  principal,  or  the  security  will  not  be  holden,  it  must  appear  on 
the  liace  of  the  note,  that  the  party  signed  it  as  security. 

This  was  an  action  of  assumpsit,  commenced  by  Webster 
against  Payne,  on  the  8th  June,  1857,  on  a  promissory  note. 

The  declaration  avers  that  on  the  7th  April,  1854,  the  de- 
fendant, Payne,  together  with  Calvin  A.  Warren,  made  his 
promissory  note  in  writing,  whereby  he  promised,  jointly  with 
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AYarren,  and  also  individually,  to  pay  one  Frederic  Woodward 
the  sum  of  $1,000,  one  year  after  date,  with  ten  per  cent,  in- 
terest per  annum  thereon,  and  that  the  note  was  then  and  there 
assigned  to  the  plaintiff,  Webster. 

The  common  counts  were  added,  to  which  defendant  below 
pleaded  the  general  issue,  and  to  the  special  counts  filed  a 
special  plea,  in  which  he  avers: 

That  the  consideration  of  the  promissory  note  in  said  counts 
mentioned,  was  money  loaned  by  said  Frederic  Woodward  to 
the  said  Calvin  A,  Warren,  the  joint  maker  of  said  note  with 
defendant,  and  that  no  part  of  the  consideration  for  said  note 
came  to,  or  was  received  by  the  defendant,  but  that  the  whole 
consideration  thereof  came  to,  and  was  received  bv  the  said 
Warren;  that  Warren  was  the  principal  in  the  note,  and  that 
defendant  signed  it  as  security  for  Warren,  and  became  bound 
as  security  in  said  note  for  the  payment  of  the  money,  and  not 
otherwise;  that  on  the  15th  April,  1857,  after  the  note  was 
assigned  to  plaintiff,  and  after  an  action  had  accrued  thereon, 
he,  defendant,  by  notice  in  writing,  addressed  and  delivered  to 
plaintiff,  did  require  of  the  plaintiff  forthwith  to  put  the  note  in 
[*104  ]  suit,  but  that  plaintiff  failed  and  refused  to  sue  upon  the 
note  within  a  reasonable  time,  whereby  and  by  force  of  the  statute 
the  plaintiff  had  forfeited  his  right  to  collect  the  money  due  by 
the  note,  from  defendant. 

To  this  plea  the  plaintiff  below  filed  a  general  demurrer,  in 
wliich  the  defendant  joined,  and  upon  argument  thereof  the 
court  sustained  the  demurrer,  and  rendered  judgment  against 
defendant  for  the  amount  of  the  note  and  interest. 

From  this  judgment  the  defendant  below  appealed,  and  now 
assio-ns  for  error  the  decision  of  the  court  in  sustaining  the 
demurrer,  and  rendering  judgment  against  defendant  thereon. 

Bkowning  &  BusuNELL  and  J.  Gkimshaw,  for  Appellant. 

Wheat  &  Geover,  for  A])pellee. 

Caton,  C.  J.     This  was  an  action  of  assumpsit  in  the  usual 
form,  on  a  joint  and  several  promissory  note,  executed  by  the 
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defendant  below  and  one  Warren;  and  payable  to  the  plaintifi*. 
In  a  special  plea,  the  defendant  averred,  that  the  note  declared 
on  was  given  for  money  loaned  by  plaintiff  to  Warren,  and 
then  proceeds,  "  and  defendant  further  avers,  that  the  said 
Calvin  A.  Warren  was  tlie  principal  in  said  promissory  note  in 
said  declaration  mentioned,  and  that  he  the  said  defendant  signed 
said  note  as  security  for  the  said  Calvin  A.  Warren,  and  become 
bound  as  security  in  said  note  for  the  payment  of  the  money 
therein  specified,  and  not  otherwise."  The  plea  then  avers  that 
after  the  maturity  of  the  note,  the  defendant  notified  the 
plaintiff  in  writing  to  put  the  note  in  suit  which  he  did  not 
do,  within  a  reasonable  time. 

This  defense  is  set  up  under  the  first  section  of  the  ninety- 
seventh  chapter.  Rev.  Stat.,  which  provides  that,  "  when  any 
person  or  persons  shall  hereafter  become  bound  as  security  or 
securities  upon  any  bond,  bill  or-  note,"  etc.,  and  he  or  they 
shall  apprehend  the  principal  may  become  insolvent,  it  shall  be 
lawful  for  him  or  them  to  ffive  notice  in  writing;  to  the  holder 
of  the  note,  etc.,  to  forthwith  put  the  same  in  suit,  and  proceed 
with  due  diligence  to  collect  the  same;  and  if  he  shall  neglect 
to  do  so,  the  holder  of  the  note  shall  forfeit  his  claim  against 
the  security  or  securities.  In  describing  the  character  in  which 
the  defendant  executed  the  note,  this  plea  literally  follows  the 
statute.  It  states  that  he  executed  the  note  as  security,  and 
that  only  in  that  character  did  he  become  bound  by  it.  In  this, 
as  in  all  other  respects,  is  the  plea  drawn  in  strict  conformity  to 
the  statute.  In  order  to  sustain  tliis  plea  it  must  appear,  on  the 
face  of  the  note,  that  he  signed  it  as  security.  The  statute  has 
reference  to  the  character  assumed  by  the  party  when  he  signs 
the  note.  When  the  payee  takes  a  note  thas  executed,  ['^105] 
he  knows  as  a  matter  of  law,  that  he  is  liable  to  be  called  upon  by 
such  party  to  proceed  at  once  to  put  the  note  in  suit  so  soon  as 
it  becomes  due  ;  and  he  consents  to  accept  the  undertaking  of 
the  security,  with  the  qualification  thus  attached  to  it  by  the 
law  ;  and  in  any  transfer  which  may  be  made  of  the  note,  the 
assignee  is  notified  by  the  face  of  the  paper  of  this  right  of  the 
security,  by  a  notice  in  writing  to  compel  him  to  institute  an 
action  upon  it,  or  release  him  from  his  undertaking.     There 
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could  have  been  no  necessity  for  averring  tliat  the  payee  had 
notice  of  the  character  in  which  the  security  executed  the  note. 
The  statute  requires  no  such  averment,  and  for  the  simple  reason 
that  if  the  character  of  security  is  attached  to  his  signature  to 
the  note,  that  is,  of  itself,  direct  and  express  notice  of  that  fact, 
of  which  neither  the  maker  nor  any  subsequent  holder  can  aver 
ignorance.  In  the  case  of  IfcAUister  v.  £Jl]/,  18  111.  E,.  24:9, 
we  held  that  a  plea  in  this  language  of  the  statute  was  suffi- 
cient ;  and  we  are  still  of  opinion  that  the  statute  means  what 
it  says. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  Finch  et  al.,  Appellants,  v.  Emma  C.  Maetin 

et  al.,  Appellees. 

appeal  from  MADISON. 

A  title  acquired  under  an  execution  issued  after  the  death  of  the  defendant, 
is  only  prima  facie  void  ;  it  becomes  so  upon  the  proof  of  the  fact  of  the 
death. 

A  bill  is  good  which  seeks  to  avoid  titles  which  have  no  connection  with 
each  other,  if  both  titles  are  united  in  the  same  hands. 

Parties  may  be  made  to  a  bill  under  an  averment  that  they  claim,  or  pre- 
tend to  have  title  to  land  ;  and  if  the  charge  in  the  bill  is  untrue,  by  dis- 
claiming, they  may  obtain  costs.  Such  parties,  if  improperly  made  de- 
fendants, should  demur  separately,  and  not  join  in  a  general  demurrer. 

On  the  2Gtli  day  of  January,  A.  D.  1857,  complainants,  Dan- 
iel Finch,  Eobert  W.  Finch,  Thomas  Walworth  and  Sarah  Wal- 
worth his  wife,  Harriet  King,  Culvert  Woodburn  and  John  B. 
Woodburn,  John  Mason  and  Joel  Mason,  filed  their  bill  in  chan- 
cery, in  the  Circuit  Court  of  Madison  county,  Illinois,  setting 
forth  that  one  Joel  Finch,  now  deceased,  being  indebted  to  one 
William  Martin,  late  of  said  Madison  county,  in  the  sum  of 
$530.84,  on  the  18tli  day  of  September,  1843,  had  a  settlement 
with  said  Martin,  and  executed  to  him  his  note  for  that  amount, 
[*106]  payable  thirty  days  from  date,  with  interest  at  the  rate 
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of  eight  and  a  half  per  centum  per  annum  ;  and  also  executed 
to  said  Martin  another  note  of  same  date,  upon  the  considera- 
tion hereinafter  set  forth,  for  $1,500,  payable  one  year  from 
date,  with  interest  after  six  months,  until  paid  ;  and,  further 
to  secure  said  notes,  said  Fincli  executed  and  delivered  to  said 
Martin  a  mortgage  upon  the  following  real  estate  in  Madison 
county,  Illinois,  to  wit :  W,  half  SE.  quarter  Sec.  23  ;  also, 
NW.  quarter  NE.  quarter  26,  T.  6  l^T.,  R.  10  W. 

That  said  mortgage  was  duly  recorded  in  recorder's  office, 
Madison  county  ;  that  at  the  time  of  the  execution  and  delivery 
of  said  notes  and  mortgage,  to  wit :  on  18th  day  of  Septem- 
ber, 1843,  said  Martin  made,  executed  and  delivered  to  said 
Fincli  an  agreement  under  his  hand  and  seal,  in  which,  after 
settino;  forth  the  fact  of  the  settlement  and  execution  of  said 
notes  and  mortgage,  it  was  declared  that  the  said  sum  of  $530.81: 
was  the  sum  really  due  to  said  Martin,  at  the  date  of  said  agree- 
ment, that  being  the  amount  of  the  first  note  ;  and  that  there 
was  the  sum  of  $153  credited  to  the  said  Finch,  about  the 
payment  of  which  there  was  some  uncertainty.  It  was  pro- 
vided that  if  it  should  be  found  that  said  $153  had  not  been 
paid,  then  said  amount  was  to  stand  as  a  part  of  said  $1,500.  It 
was  further  provided,  that  whereas  the  said  Joel  Finch  antici- 
pates a  suit  to  recover  from  him  $1,000,  which  suit  was  to  be 
defended  by  the  said  William  Martin,  and  the  fee  for  which 
was  to  form  part  of  said  $1,500  note  ;  if  said  suit  should  not 
be  commenced  and  defended,  and  should  it  be  found,  on  fur- 
ther examination,  that  said  $153  had  been  paid,  then  said 
mortgage  was  to  be  cancelled,  upon  the  payment  of  the  sum 
of  $530.84,  and  the  interest  thereon;  that  although  the  date 
set  forth  in  said  mortgage  is  September  4th,   1843,  yet  the 

time  that  the  notes  and   morto-ao'es    were   executed  and  de- 
cs o 

livered,  was  the  day  set  forth  in  said  agreement,  to  wit  :  Sep- 
tember ISth,  1843. 

Bill  charges  that  the  suit  referred  to  in  said  agreement,  to 
recover  from  said  Finch  the  sum  of  $1,000,  was  never  com- 
menced, nor  was  the  same  defended  by  said  Martin ;  and  further, 
that  said  $153,  about  the  payment  of  which  there  was  some 

uncertainty  at  the  time  of  said  settlement,  had  been  paid  to  said 
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Martin  before  the  time  of  said  settlement;  and  further,  that 
afterwards  the  said  note  of  $530.84,  and  interest  thereon,  was 
paid  to  said  Martin;  and  that  by  the  terms  and  intentions  of 
said  agreement  the  said  Martin  should  have  cancelled  the  said 
mortgage,  the  consideration  of  the  said  $1,500  note  having 
wholly  failed,  and  the  said  note  of  $530.84,  and  interest,  having 
been  duly  paid  and  satisfied.  Bill  further  charges  that,  after 
the  death  of  said  Finch,  said  Martin,  regardless  of  said  agree- 
[*107]  ment,  and  in  fraud  of  the  rights  of  the  heirs,  legal 
representatives  and  creditors  of  said  Finch,  on  the  2Tth  day  of 
July,  1850,  and  nearly  seven  years  after  the  execution  of  the 
mortgage  aforesaid,  filed  in  the  Circuit  Court  of  Madison 
county,  Illinois,  on  the  chancery  side  thereof,  his  bill  to  fore- 
close said  mortgage  against  Mary  Finch,  widow  and  adminis- 
tratrix, and  Timothy  Turner,  administrator  of  said  Joel  Finch, 
deceased,  and  against  Daniel  Finch,  Kobert  W.  Finch,  Ben- 
jamin Starr  Finch,  Samuel  C.  King,  and  Harriet  King  his  wife, 
John  B.  Woodburn  and  Clarissa  Woodburn,  Thomas  Walworth 
and  Sarah  Walworth,  John  Mason  and  Joel  Mason,  his  heirs  at 
law,  and  against  Edwin  M.  Hopping,  the  Alton  Marine  and 
Fire  Insurance  Company,  Edward  M,  West,  school  commis- 
sioners of  Madison  county,  and  Joseph  IS^ichols,  as  subsequent 
purchasers  and  judgment  creditors;  and  that  such  proceedings 
were  had  at  the  March  term,  A.  D.  1851;  there  being  no 
defense  made  therein,  a  decree  of  foreclosure  was  rendered 
therein,  and  a  commissioner  was  appointed  to  sell  said  real 
estate. 

Bill  further  shows,  that  in  the  bill  filed  by  said  Martin,  it  wns 
alleged  that  the  said  $1,500  note,  Avith  interest  thereon,  was 
due  and  unpaid,  and  said  decree  of  foreclosure  was  for  said 
$1,500  note,  and  interest,  and  no  other,  whereas,  in  fact  and 
in  truth,  there  was  nothing  due  upon  said  mortgage,  and  the 
same  should  have  been  cancelled  by  the  said  Martin,  according 
to  his  agreement  of  September  18th,  1843;  that  on  the  23rd  day 
of  August,  1851,  said  real  estate  was  sold  by  said  commissioner 
to  said  William  Martin,  under  said  decree  of  foreclosure,  the 
first  tract  for  $1,900,  the  second  tract  for  $200,  making  $2,100 

in  all,  not  being  sufficient  to  satisfy  said  decree  with  costs.    Bill 
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cliarges,  tliat  at  the  time  of  the  commencement  of  said  fore- 
closnre  suits,  complainants  were  entirely  and  wholly  ignorant  of 
the  existence  of  the  agreement  of  September  18th,  1843,  re- 
ferred to  herein,  which  was  only  found  out  by  them  to  be  in 
existence  very  recently,  and  just  before  the  commencement  of 
this  suit,  so  that  they  did  not,  nor  could  they,  make  any  defense 
to  the  said  proceedings,  they  supposing,  from  the  relations 
existino:  between  said  Martin  and  Finch — ^the  said  Martin  beiuir 
the  confidential  friend  and  legal  adviser  of  the  said  Finch  up 
to  the  time  of  his  death — that  there  was  a  ffood  and  valuable 
consideration  for  the  said  Slj^OO  note;  and  that  said  Martin 
would  not  commence  suit  against  the  heirs  and  legal  representa- 
tives of  his  old  client  and  friend,  Joel  Finch,  without  having  a 
good  and  sufficient  consideration  as  the  foundation  of  a  suit. 
Bill  shows  that  said  commissioner,  on  26th  day  of  March,  1853, 
made,  executed  and  delivered  to  said  Martin,  a  deed  under  the 
fraudulent  proceedings  aforesaid^  for  said  real  estate. 

Bill  further  sets  forth,  that  at  October  term,  ISM,  of  [*108] 
the  Circuit  Court  of  Madison  county,  Illinois,  one  James  L. 
Lamb  recovered  a  judgment  against  said  Joel  Finch  for 
$625.75;  and  that  afterwards,  said  judgment  appearing  not  to  be 
satisfied  in  full  on  the  31st  day  of  July,  1848,  and  long  after 
the  decease  of  said  Finch,  the  said  Lamb  caused  a  pluries  fi.  fa. 
to  be  issued  out  of  the  clerk's  ofiice  of  said  Circuit  Court  of 
that  date,  directed  to  the  sheriff  of  Madison  county  to  execute, 
and  the  same  was  levied  upon  said  W.  half  S.  E.  quarter,  23, 
T.  6  jST.,  R.  10  "W.,  and  the  same  was  afterwards,  on  the  9th 
day  of  September,  A.  D.  1848,  struck  off  and  sold  to  one  Lewis 
B.  Parsons,  Jr.,  at  and  for  the  sum  of  five  dollars,  for  whole  of 
said  tract;  and  afterwards,  on  January  13th,  1851,  a  deed  was 
executed  to  said  Parsons,  under  said  sale.  Bill  charges  that 
the  proceedings  under  said  judgment  were  null  and  void;  and 
that  said  Parsons  acquired  no  title  thereunder,  for  the  reasons  : 
1st,  Tliat  at  the  time  of  the  issuing  of  the  execution,  said  Finch 
was  dead,  and  notice  was  not  given  to  his  administrators  of  the 
intentions  to  have  said  execution  issued  three  months  preceding 
the  issuing  thereof.  2nd,  That  at  the  time  of  the  sale  the  tract 
of  land  was  of  great  value,  to  wit :  of  $5,000 ;  and  that  at  the 
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sule  it  bronglit  only  five  dollars,  tlie  same  being  susceptible  of 
division,  and  should  not  have  been  struck  ofi'  and  sold  in  a  body. 
3rd,  That  at  the  time  of  the  sale,  it  was  supposed  that  the  said 
mortgage  given  by  Finch  to  Martin  was  hona  jide  and  in  force 
as  a  lien  against  said  projDerty,  and,  for  that  reason,  said  real 
estate  was  struck  oif  to  said  Parsons  at  a  mere  nominal  sum. 

Bill  further  sets  forth,  that  said  Parsons,  on  the  19th  day  of 
April,  1853,  upon  a  pretended  consideration  of  $4,000,  made  a 
deed  for  said  W.  half  S.  E.  23,  T.  6  JST.,  E.  10  W.,  together  with 
another  tract,  to  said  William  Martin,  which  is  recorded  in 
recorder's  office  of  Madison  county,  Illinois,  in  book  47,  at  page 
234,  whereby  said  Martin  acquired  all  the  title  of  the  said 
Parsons  in  said  tract,  if  any  he  had,  by  virtue  of  said  sale  under 
said  judgment,  or  otherwise.  Bill  further  charges,  that  since 
the  execution  of  said  deed  by  said  commissioners  to  said  Martin, 
lie  has  been  in  the  possession  of  said  premises  described  in  said 
mortgage,  receives  the  rents  and  profits  arising  therefrom ;  and 
that  since  his  death,  his  heirs  and  legal  repi-esentatives  have 
been,  and  now  are,  in  the  possession  of  the  same,  receiving  the 
rents  and  profits  thereof,  which  have  amounted  to  a  large  sum, 
to  wit :  the  sum  of  one  thousand  dollars  per  year.  Bill  further 
shows  that  the  heirs  and  legal  representatives  of  said  Finch 
are  correctly  set  forth  in  proceedings  in  said  foreclosure  suit, 
but  that  said  Benjamin  S.  Finch  has  departed  this  life  intestate, 
leaving  as  his  heirs  at  law  his  brothers  and  sisters  aforesaid, 
[*109]  and  their  children,  who  are  the  orators  in  this  case;  and, 
further,  that  Samuel  C.  King,  husband  of  Harriet  King,  a 
daughter  of  said  Joel  Finch,  has  also  departed  this  life;  and  that 
said  Clarissa  Woodburn  lias  also  departed  this  life  intestate, 
leaving  as  her  heirs  at  law  her  father.  Culver  Woodburn,  and  her 
brother,  John  Woodbnrn,  and  her  sister,  the  said  Harriet  King. 

Bill  further  shows  that  said  Martin  has  departed  this  life, 
leaving  a  last  will  and  testament,  a  copy  of  which  is  attached  to 
;said  bill,  leaving  as  his  widow  Emma  C.  Martin,  who  is,  also, 
his  executrix,  and  as  his  children  Louise,  intermarried  with 
LeverettB.  Sidney,  Susan  M.  Martin,  James  "VV.  Martin,  William 
Martin  and  George  Martin,  to  whom  the  said  Martin  devised  his 
property,  they  being  the  only  persons  interested  in  the  real 
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estate  left  bj  the  said  "William  Martin,  deceased.  Bill  further 
shows  that  George  B.  Ingersoll,  "William  L.  Jerome,  executor  of 
the  last  will  and  testament  of  Hail  Mason,  deceased,  Benjamin 
J.  Oilman,  Henrj  W.  Billings  and  Mary  Finch,  claim  or  pretend 
to  claim  an  interest  in  the  real  estate  described  in  said  mortgage, 
but  that  the  claims  of  all  of  said  persons  are  in  fraud  of  the 
rights  of  your  orators  in  the  premises,  without  foundation  and 
null  and  void. 

Bill  prays  that  the  proceedings  under  the  foreclosure  be 
esteemed  and  held  for  nought,  and  that  no  title  be  vested  in 
William  Martin  thereunder  ;  and,  also,  that  the  proceedings 
under  the  said  judgment  of  James  L.  Lamb  against  said  Joel 
Finch  be  declared  null  and  void,  and  that  no  title  vest  there- 
under in  said  Parsons  or  Martin  who  purchased  from  him ;  and 
that  said  defendants,  Emma  C.  Martin,  Louise  Sidney,  Leverett 
B.  Sidney,  Susan  M.  Martin,  James  W.  Martin,  William  Martin 
and  George  Martin,  be  required,  within  an  early  day  to  be  fixed, 
to  enter  upon  the  records  a  satisfaction  of  said  mortgage  accord- 
ing to  said  agreement  ;  and  that  all  the  defendants  and  each  of 
them  be  forever  barred  and  precluded  from  setting  up  any  claim 
to  said  real  estate  inconsistent  with  the  rights  of  complainants 
therein;  and  that  the  title  to  same  may  be  vested  in  complain- 
ants in  the  same  situation  it  would  have  been  if  said  mortgraire 
had  not  been  made,  or  proceedings  taken,  or  claims  made. 

AGREEMENT  BETWEEN  MARTIN  AND  FINCH. 

"  Wliereas  Joel  Finch  and  the  undersigned  have  this  day  had 
a  settlement,  and  whereas  the  said  Joel  Finch  has  ffiven  me 
his  note  for  five  hundred  and  thirty  dollars  and  eiglity-four 
cents,  due  in  thirty  days  from  date,  with  interest  at  eight  and  a 
half  per  cent,  per  annum  from  date  until  paid  ;  and  whereas 
the  said  Joel  Finch  has  also  given  me  a  note  of  fifteen  hundred 
dollars,  dated  on  the  date  of  the  day  hereof,  due  in  one  year 
from  date,  with  interest,  after  six  montlis  until  paid,  to  se-  [  110  ] 
cure  which  notes  the  said  Finch  has  given  me  a  mortgage  on  the 
W.  i  of  the  S.  E.  i  of  23,  in  towm.  6  N.,  K.  10  W. ;  also,  on  the 
j^.  W.  J  of  the  N.  E.  J  of  section  No.  26,  in  the  same  town,  and 
range:     l^ow,  it  is  hereby  declared  that  the  said  sum  of  five 
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hundred  and  thirty  dollars  and  eighty-four  cents  is  the  sum  that 
is  really  found  due  to  the  undersigned  on  the  date  thereof,  that 
being  the  amount  of  the  first  note;  that  there  is  the  sum  of  one 
hundred  and  fifty-three  dollars  credited  to  Joel  Finch,  in  settle- 
ment, about  the  payment  of  which  there  is  some  uncertainty; 
if  it  shall  be  found  that  said  one  hundred  and  fifty-three  dollars 
has  not  Ijeen  paid,  then  said  amount  is  to  stand  as  a  part  of  the 
fifteen  hundred  dollars;  and,  also,  the  said  Finch  anticipates  a 
suit  to  recover  from  him  a  thousand  dollars,  which  is  to  be  de- 
fended by  the  undersigned,  and  the  fee  for  which  will  form  part 
of  said  fifteen  hundred  dollars ;  should  said  suit  not  be  commenced 
and  defended,  and  should  it  be  found,  on  further  examination, 
that  said  one  hundred  and  fifty-three  dollars  has  been  paid,  then 
said  mortgage  aforesaid  is  to  be  cancelled,  upon  the  payment  of 
the  sum  of  five  hundred  and  thirty  dollars  and  eighty-four  cents, 
and  the  interest  thereon.  AYitness  my  hand  and  seal  this  the 
eighteenth  day  of  September,  A.  D.  1843." 

Defendants  were  duly  brought  into  court  by  notice  of  publi- 
cation and  by  service  of  process. 

Afterwards,  on  the  12th  day  of  May,  1857,  an  order  was 
made  and  entered  of  record  in  the  said  Circuit  Court,  appointing 
a  guardian,  ad  litem  for  Susan  M.  Martin,  James  W.  Martin, 
William  Martin  and  George  Martin,  minor  defendants,  and  rul- 
ing all  of  said  defendants  to  plead,  answer  or  demur  by  the  first 
day  of  September  next. 

Afterwards,  on  the  15th  day  of  May,  1857,  the  defendants 
by  their  solicitors  filed  in  said  case  a  special  demuri-er,  assign- 
ing for  causes  of  demurrer:  1st,  that  the  bill  is  exhibited  for 
several  distinct  matters  which  are  in  their  nature  sejDarate  and 
distinct,  and  have  no  relation  or  dejjendence  upon  each  other. 
Second,  That  complainants  seek  by  their  bill  to  set  aside  sepa- 
rate and  distinct  titles  to  certain  lands  in  said  bill  contained, 
which  can  only  be  tried  in  a  court  of  law. 

Afterwards,  on  the  24th  day  of  November,  at  the  November 

special  term  of  said  court,  1857,  Snyder,  Judge,  presiding,  an 

order  was  entered  of  record  in  said  cause,   sustaining  the  said 

demurrer  filed  by  said  defendants  herein;  to  which  decision 
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sustaining  said  demurrer  said  complainants  excepted,  and  prayed 
an  appeal  to  the  Supreme  Court,  which  was  allowed  ;  and  it 
was  agreed  that  said  appeal  might  be  taken  to  Spring-  [*111] 
field,  without  bond,  and  that  appearance  of  defendants  therein 
should  be  entered. 

J.  &  D.  Gillespie,  for  Aj)pellants. 

H,  W.  Billings,  for  Appellees. 

Caton,  0.  J.  This  bill  is  filed  against  the  heirs  and  devisees 
of  William  Martin,  deceased,  for  the  purpose  of  setting  aside 
the  title  to  the  premises  in  the  bill  mentioned,  which  they  de- 
rived from  William  Martin.  The  bill  further  shows,  that  Mar- 
tin derived  apparent  title  to  the  premises  from  two  distinct 
sources,  or  rather  two  distinct  modes,  one  of  which  was 
under  a  decree  of  foreclosure  of  a  mortgage  executed  by  Joel 
Finch,  which  mortgage  was  foreclosed  after  the  death  of  Finch. 
It  is  admitted  that  the  allegations  of  fraud  contained  in  this  bill, 
if  true,  are  such  as  to  require  the  court  to  set  aside  the  title 
acquired  under  that  decree. 

The  bill  further  shows  that  Martin  claimed  title  to  the  same 
premises  under  a  judgment  obtained  by  one  Lamb  against  Finch 
in  his  lifetime,  but  that  the  execution  upon  which  the  sale  was 
made  was  not  issued  till  after  the  death  of  Finch,  and  that  no 
notice  was  served  upon  his  representatives,  as  required  by  the 
statute,  previous  to  the  issuing  of  that  execution,  and  that  for 
that  reason  the  title  thus  acquired  was  void,  Laflin  v.  Ilar- 
rington,  16  111.  H.  301.  It  was  not,  however,  void  upon  its 
face.  Prima  facie  it  was  good.  It  could  only  be  vitiated  by 
the  proof  of  an  extraneous  fact:  that  is,  the  death  of  Finch. 
This  title  could  undoubtedly  be  declared  void  by  a  court  of  law. 
It  is  objected  that  this  bill  seeks  to  avoid  both  tliese  titles  hav- 
ing no  connection  with  each  other,  in  this  one  suit.  To  this 
there  can  be  no  objection.  Both  titles  become  united  in  the 
same  hands.  The  complainants  are  compelled  to  come  into  a 
court  of  equity  to  get  rid  of  one  fraudulent  title,  under  which 
the  defendants  claim  to  hold  the  land,  and  it  is  in  perfect  har- 
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inonj  witli  all  of  the  well  established  principles  of  courts  of 
equity,  to  grant  the  complainants  complete  relief,  against  the 
same  parties  and  in  reference  to  the  same  subject  matter.  They 
may  take  from  the  defendants  all  unjust  claims  wliich  they  may 
have  against  the  property.  They  shall  not  be  driven  to  seek  a 
remedy  in  two  different  courts,  when  a  court  of  equity  has  all 
the  necessary  parties  before  it,  and  can  see  what  is  right,  and  is 
able  to  do  it.  It  is  a  cherished  jjrinciple  of  a  court  of  equity, 
that  complete  justice  shall  be  done  with  as  few  suits  as  possible. 
[*112]  It  is  one  of  its  oldest  maxims,  that  it  abhors  a 
multiplicity  of  suits. 

Five  other  parties  are  made  defendants,  with  the  general 
averment  that  they  claim,  or  pretend  to  have  some  title  or  in- 
terest in  the  premises,  which  is  fraudulent  and  void,  etc.  Aver- 
ments like  this  have  been  sometimes  called  the  fishing  portions 
of  a  bill  in  equity,  but  they  have  always  been  upheld  as  indis- 
pensable to  the  repose  of  society,  and  to  enable  the  court  to 
grant  the  full  measure  of  relief  to  which  the  party  may  be 
entitled.  ISTo  one  has  a  right  to  jDretend  to  have  a  claim  or  title 
to  another's  estate,  and  refuse  to  disclose  the  nature  of  such 
title.  'No  matter  how  baseless  the  claim  may  be,  in  a  majority 
of  cases  it  will  deprive  the  property  of  half  its  value  to  the 
real  owner.  It  becomes  unsaleable  in  the  market,  and  the  real 
owner,  not  knowing  but  there  may  be  something  more  in  the 
pretended  claim  than  he  can  discover,  is  deterred  from  making 
improvements  whereby  the  public  interests  would  be  promoted. 
Such  covert,  insinuating,  threatening  claims  of  title  to  other 
people's  estates,  are  the  abhorrence  of  all  quiet,  honest  men, 
and  ever  have  been,  and  we  trust  ever  will  be,  the  detestation 
of  a  court  of  equity.  These  defendants  were  bound  to  answer, 
and  disclose  their  title,  if  they  had  any;  and  if  they  had  none, 
it  was  their  duty  to  disclaim  title,  when  they  would  be  entitled 
to  costs,  unless  they  had  actually  set  up  claims  to  title,  which 
rendered  it  proper  to  make  them  parties,  that  they  might  be 
forever  silenced. 

But  even  if  these  last   defendants  were   improperly  made 
parties,    or   rather,  if  there   is   no   equitable  ground  of  relief 
shown  against  them,  they  should  have  demurred  separately,  and 
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not  joined  in  a  general  demurrer  to  the  whole  bill,  with  the 
other  defendants,  as  to  whom  there  is  no  question  that  the  bill 
is  abundantly  sufficient. 

The  demurrer  should  have  been  overruled. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the 
suit  remanded,  with  leave  to  the  defendants  to  answer  to  the 
merits. 

Decree  reversed. 


Joseph  Hopkins  et  al,  Appellants,  v.  Wesley  [*113] 
McCanjSt,  Adm'r  of  William  Hopkins,  deceased. 

Appellee. 

APPEAL  FROM  ADAMS. 

The  case  of  Stone  etal.  v.  Wood,  Adm'r,  at  page  177  of  16tli  Illinois  Reports, 
examined  and  approved. 

An  administrator  only  represents  and  controls  personal  .property.  Upon  a 
deficiency  of  assets  to  pay  the  debts  of  the  estate,  he  may  apply,  in  connec- 
tion with  the  heir,  for  an  order  to  seU  realty.  The  parties  in  such  cases 
are  not  in  privity,  the  admissions  of  an  administrator  do  not  bind  the  heir, 
and  the  heir  may  contest  an  application  for  the  sale  of  the  realty. 

The  judgments  in  the  Probate  Court,  are  but  prima  facie  evidence  of  the 
justice  of  demands  against  an  estate. 

This  was  a  petition  filed  at  the  l^ovember  term,  1857,  of  the 
Adam's  Circuit  Court,  by  appellee,  as  administrator,  against  ap- 
pellants, praying  an  order  of  said  court  to  sell  the  real  estate,  of 
which  said  "William  Hopkins  died  seized,  to  pay  his  debts. 

Petition  states  that  said  "William  Hopkins  departed  this  life 
intestate,  on  the  13th  August,  1840,  in  the  State  of  Missouri, 
seized  in  fee  simple  of  the  title  to  the  S.  W  qr.  of  Sec.  35,  T. 
1  S.,  R.  7  W.,  in  said  Adams  county,  leaving  surviving  him 
these  appellants,  his  children,  and  only  heirs  at  law,  who  then 
and  still  do  reside  in  Missouri.  Petitioner  was  duly  appointed 
administrator,  at  the  September  term,  1856,  of  the  County 
Court  of  said  Adams  county.  A  claim  was  allowed  at  the  term, 
1857,  of  the  Adams  County  Court,  in  favor  of  E.  S.  Greene, 
against  said  estate,  for  the  sum  of  $3,127.80,  and  the  estate  was 
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declared  insolvent,  and  administrator  ordered  to  petition  the 
court  for  leave  to  sell  real  estate  to  pay  debts,  prajs  the 
appointment  of  guardian  ad  litem  for  infant  defendant,  and  for 
an  order  to  sell,  etc. 

Answer  of  guardian  ad  litem,  and  other  defendants: 
Admits  that  William  Hopkins,  in  1840,  died  seized  of  said 
premises,  leaving  appellees  his  only  heirs  at  law;  that  petitioner 
was  duly  appointed  administrator,  and  that  said  allowance  was 
made  in  favor  of  Greene;  the  estate  declared  insolvent;  admin- 
istrator ordered  to  petition  for  leave  to  sell,  and  that  defendants 
are  the  only  persons  interested  in  the  premises,  and  resists  the 
application,  because  they  say  that  they  never  resided  in  the 
State  of  Illinois,  and  had  no  notice  of  the  proceedings  in  the 
County  Court  for  the  allowance  of  said  claim,  and  were  non- 
residents at  the  time;  Greene  caused  a  citation  to  be  served  on 
administrator;  Greene  produced  duly  certified  copies  of  two 
judgments  rendered  against  said  deceased  in  his  lifetime,  in  the 
Court  of  Common  Pleas,  of  Huntington  county.  Pa.,  one  for 
[m4]  $681.62,  in  favor  of  John  Ingham,  May  Ttli,  1810,  and 
the  other  for  one  thousand  two  hundred  and  some  dollars,  in 
favor  of  S.  Stewart  &  Co.,  April  20,  1810,  both  assigned  to 
Greene;  administrator  defended  by  attorney,  employed  at  the 
expense  of  estate,  but  the  court  erroneously  overruled  the  de- 
fense and  allowed  said  claims;  said  intestate  was  not  a  resident 
of  the  commonwealth  of  Pennsylvania  at  the  commencement  of 
said  suits  against  him,  and  no  personal  notice  was  given  him  of 
the  pendency  of  said  suits,  nor  was  he  subject  to  the  jurisdiction 
of  said  court  or  the  laws  of  said  State ;  that  on  the  1st  day  of 
January,  1810,  he  had  settled  with  the  plaintiffs  in  said  suits 
and  fully  paid  them,  and  they  were  each  indebted  to  him  when 
suits  were  commenced,  and  judgments  rendered  in  their  favor; 
that  in  July,  1810,  said  William  Hopkins  paid  said  judgments 
in  full  to  Ingham  and  Stewart  &  Co.,  which  payments  were  suffi- 
ciently proved  to  said  County  Court  by  said  administrator,  but 
said  court  thinking  the  proof  insufficient,  erroneously  allowed 
said  claims  and  ordered  them  to  be  paid. 

Petitioner  filed  the  following   exceptions  to   said  answers, 
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and  moved  the  coui't  to  strike  out  of  said  answers  parts  so 
excepted  to: 

1st.  Said  answers  do  not  show  fraud  or  mistake  in  the  allow- 
ance by  the  court  of  said  claim  to  Greene  against  said  estate, 
and  they  seek  to  go  back  of  the  adjudication  in  said  County 
Court,  and  set  up  by  way  of  a  bar  to  a  sale  of  the  land,  matter 
adjudicated  and  settled  in  said  County  Court,  the  said  court 
then  and  there  having  full  power  and  authority  to  make  the 
said  allowance  and  adjudicate  on  said  claim. 

2nd.  The  allowance  by  said  County  Court  of  said  claim 
against  said  administrators,  is  conclusive  in  this  proceeding 
against  the  heirs,  and  cannot  be  resisted  by  them  in  this  pro- 
ceeding unless  for  fraud  or  mistake. 

The  court,  Sibley,  Judge,  presiding,  sustained  these  exceptions 
and  ordered  the  part  of  the  answers  so  excepted  to,  to  be 
stricken  out,  and  rendered  a  decree  for  the  sale  of  the  lands 
or  so  much  thereof  as  shall  be  necessary  to  pay  the  debts. 

Defendants  aj)pealed,  and  assign  the  following  errors: 

1st.  The  court  erred  in  sustaining  petitioner's  exceptions  to 
defendants'  answers. 

2nd.     The  court  erred  in  decreeing  the  sale  ol  said  land. 

3rd.  The  court  should  have  overruled  said  exceptions,  and 
permitted  defendants  to  prove  their  answers. 

J.  W.  Singleton,  for  Appellants. 

C.  L.  HiGBEE  and  J.  W.  Allen,  for  Appellee. 

Bbeese,  J.  This  case  is  identical  in  principle  with  [  *115  ] 
that  of  Stone  et  al.  v.  Wood,  Adm.  etc.  16  111.  R.  177.  And 
the  argument  of  the  ap^Dellee  was  mainly  directed  against  the 
ruling  of  the  court  in  that  case.  ISTo  argument  was  presented 
on  the  behalf  of  appellants,  they  relying  with  apparent  con- 
fidence upon  that  decision. 

After  repeated  decisions  on  the  same  point  by  this  court,  the 
maxim  stare  decisis  should  prevail,  it  being  for  the  best  inter- 
ests of  society  that  there  should  be  some  permanency  injudicial 
decisions,  so  that  the  law  may  be  known,  and  when  knowm,  pur- 
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sued  and  obeyed.  It  sliould  be  a  shield  and  a  guide,  and  not  a 
snare,  for  those  who  may  come  within  its  operation. 

In  a  solitary  case,  and  by  a  divided  court,  upon  a  disputed 
or  doubtful  point,  the  maxim  should  not  and  does  not  apply, 
but  courts  are  left  free  to  revise  and  reverse  a  former  ruling,  if 
found,  on  more  critical  examination  and  more  mature  delibera- 
tion, to  be  erroneous. 

It  is  in  this  spirit  we  have  re-examined  and  re-considered  the 
case  to  which  reference  has  been  made,  (16  111.  R.  ITT, )  and 
given  full  regard  to  the  dissenting  opinion  therein  pronounced, 
and  our  deliberations  lead  us  to  the  conclusion  to  which  the 
majority  of  the  court  then  arrived. 

We  see  nothing  in  that  opinion  at  war  with  any  principle  of 
justice  or  right.  On  intestac}''  the  title  to  real  estate  is  thrown, 
eo  instantly  by  operation  of  law,  on  the  heir  at  law,  and  no  other 
person  is  seized  thereof  for  any  purpose,  or  authorized  to  exer- 
cise any  act  of  ownership  over  it,  save  in  the  case  of  a  guardian 
over  the  estate  of  his  wards.  The  administrator  cannot  meddle 
with  it ;  he  cannot  employ  any  part  of  the  personal  assets,  to 
the  payment  of  taxes,  or  save  them  from  forfeiture  on  account 
of  non-payment  ;  he  represents  and  controls  only  the  personal 
assets.  Such  power  as  he  may  have  over  the  real  estate,  only 
commences  when  a  deficiency  of  those  assets,  to  pay  debts 
against  the  intestate,  is  discovered.  He  then  becomes  not 
seized  or  possessed  of  such  estate,  but  the  instrument  by  which 
a  sale  of  it  can  be  had  on  application  to  the  proper  court,  in 
which  application  the  heir  must  be  a  party.  It  may  well  be  asked 
here,  why  make  the  heir  a  party,  if  he  can  make  no  resistance  to 
the  application^if  he  cannot,  when  thus  summoned  into  court, 
defend  his  rights  ?  He  is  the  owner  of  the  land,  and  has  a  right 
to  know  and  be  satisfied,  why  it  is  about  to  be  taken  away  from 
him  and  sold. 

To  the  proceedings  before  the  Probate  Court,  by  the  ci-editor 
against  the  administrator,  the  heir  is  not  a  party.  He  is  not  in 
a  position  to  resist  the  claims  set  up,  and  by  which,  if  allowed 
through  collusion  with  an  unfaithful  administrator,  or  by  the 
[  "^116  ]  ignorance  of  an  incompetent  com"t,  his  whole  estate  is  to 
be  swallowed  up. 
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Well  might  the  law  be  stigmatized  as  an  iiistrmnent  of  injus- 
tice, such  results  following,  if  the  heir  be  denied  the  opportunity 
which  every  man  has,  of  a  full  defense — of  the  largest  oppor- 
tunity to  protect  his  rights.  The  law  will  not  deprive  a  man  of 
one  dollar,  without  a  hearing — without  a  chance  to  contest  the 
claim.  Why  then  should  an  heir  be  deprived  of  his  estate 
without  the  same  right? 

It  is  said,  he  is  privy  to  the  judgment  against  the  adminis- 
trator, and  therefore  bound  by  it,  and  that  whilst,  for  some 
pui-poses,  this  court  and  other  courts  have  held  such  a  judgment 
as  conclusive  as  one  against  the  intestate  himself,  it  should  be 
so  to  charge  and  conclude  the  heir. 

It  is  true,  the  heir  holds  the  title  subject  to  the  necessities  of 
the  administration,  but  it  cannot  be  said,  that  being  so,  there  is, 
necessarily,  privity  between  him  and  the  administrator — there 
is  none  in  blood,  none  in  deed,  none  in  law,  none  in  estate. 
The  administrator  seeks  to  perform  a  duty  devolving  upon  him 
by  law,  to  the  debts  of  the  intestate,  and  to  resort  to  the  only 
fund  not  exhausted,  for  that  purpose.  As  well  might  it  be  said 
there  is  privity  between  the  sheriff,  who  has  an  execution  against 
a  debtor,  and  the  debtor. 

The  case  in  7  Georgia,  559,  was  -a  case  where  the  order  to 
sell  the  real  estate  had  been  obtained,  and  the  heirs,  being  a 
party  to  the  proceeding,  were  bound  by  it.  In  this  case,  the 
heirs  resist  the  application,  and  demand  proof  of  the  existence 
of  debts  legally  chargeable  against  the  estate.  In  that  case,  it 
is  admitted  by  the  court,  what  we  do  suppose  has  never  been 
seriously  questioned,  that  it  was  competent  for  the  heir  to  resist, 
before  the  ordinary,  the  granting  the  order  of  sale.  It  is,  in 
fact,  an  universal  principle,  pervading  the  whole  realm  of  juris- 
prudence, that  no  man  shall  be  condemned  unheard,  or  forfeit 
his  property  without  reasonable  means  afforded  him  to  assert  his 
rights. 

Creditors  of  an  estate  have,  in  the  first  instance,  no  fund  to 
look  to  for  the  payment  of  their  demands,  other  than  the  per- 
sonal assets.  They  must  be  exhausted  before  recourse  can  be 
liad  to  the  land,  and,  when  that  resort  is  had,  the  rights  of  the 
heirs  are  not  to  be  overslaughed  by  the  creditors.     They  are  as 
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mucli  entitled  to  the  protection  and  the  regard  of  the  courts,  as 
the  rights  of  the  others: 

Suppose,  instead  of  the  claims  having  been  proved  before  the 
Court  of  Probate,  the  administrator  had  admitted  them  without 
proof,  and  judgment  rendered  on  such  admission,  could  it 
be  contented,  that  on  an  application  to  sell  lands  to  pay  such 
[  *117  ]  judgments  on  these  admissions,  the  heirs  should  not  have 
the  right  to  demand  of  the  administrator  proofof  their  justice? 
He  surely  cannot  be  bound  by  such  judgments,  for  he  does  not 
claim  through  the  administrator — he  claims  independent  of  him, 
there  is  no  privity  between  them,  and  he  has  a  perfect  right  to 
demand  the  reason,  and  know  the  facts,  through  and  by  which 
he  is  to  be  deprived  of  his  property.  We  do  not  think  an  ad- 
judication can  be  found,  where  the  heir  has  been  bound  by  the 
admission  of  an  administrator.  We  can  find  no  such  case. 
There  are  cases  where  privity  was  held  to  exist  between  an 
executor  and  a  legatee;  but  there  is  none  between  the  heir  and 
an  executor  or  administrator. 

We  think  this  court  has  gone  far  enough,  in  holding,  as  they 
do,  that  these  judgments  in  the  Probate  Court  are  but  prima 
facie  evidence  of  just  demands  against  an  estate,  but  do  not 
conclude  the  heir.  They  are  open  to  contest  by  him,  when 
•application  is  made  to  the  court  to  take  his  property  with  which 
to  satisfv  them. 

This  case,  and  that  in  16  111.  R.,  are  strong  cases  to  show 
such  should  be  the  rule,  to  require  the  administrator,  on  such 
applications,  when  resisted — the  heir  for  the  first  time  having  an 
opportunity  to  be  heard — to  make  full  proof,  and  to  allow  the 
heir  to  falsify  the  account  of  the  administrator. 

The  demands,  in  both  cases,  are  stale,  on  which  the  heir 
should  be  fully  heard. 

We  can  find  no  fault  with  the  decision  in  16  111.  Ti.,  and  re- 
affirm it  in  all  its  parts. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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The  People,  Plaintiffs  in  Error,  v.  Samuel  Watkins  et 
al.,  Defendants  in  Error. 

ERROR  TO  MENARD, 

A  recognizance  taken  by  a  justice  of  the  peace  for  the  appearance  of  a  party, 

when  certified,  approved  and  deUvered  to  the  clerk  of  the  Circuit  Court, 

becomes  a  record  of  such  court. 
A  plea  oinil  debet  to  a  scire  facias  upon  a  recognizance,  is  not  a  good  plea; 

the  matter  is  a  record,  and  imports  absolute  verity,  and  no  averment  can 

be  taken  against  it. 
A  plea  which  avers  the  death  of  the  principal  in  the  recognizance,  must,  in 

order  to  make  it  good,  state  the  time  of  his  death. 
The  proper  qualification  of  a  justice  before  whom  a  recognizance  is  [  *118] 

taken,  or  his  conduct  at  the  investigation,  in  refusing  a  change  of  venue, 

cannot  be  inquii-ed  into  upon  a  scire  facias. 
A  judgment  of  forfeiture  upon  a  recognizance  is  not,  in.  this  State,  for  a  sum 

of  money;  it  is  followed  by  a  scire  facias,  calling  upon  the  sureties  to  know 

why  judgment  should  not  be  awarded  against  them  for  the  amount  of  the 

recognizance,  to  be  followed  by  execution. 

This  cause  was  heard  before  "Woodson,  Judge.  The  case  is 
fully  stated  in  the  opinion  of  the  court. 

J.  B.  White,  State's, Attorney,  for  The  People. 

Lincoln  &  Herndon,  for  Defendants  in  Error. 

Breese,  J.  This  is  an  appeal  from  the  judgment  of  the 
Menard  Circuit  Court,  on  a  proceeding  by  scire  facias,  upon  a 
recognizance  in  the  following  form: 

State  of  Illikois, 
Menard  County,  ss: 

Personally  came  be  ore  G.  U.  Miles  and  William  Armstrong,  two  justices 
of  the  peace  within  and  for  said  county,  Joseph  Watkins,  Lewis  Watkins, 
and  Samuel  Watkins,  and  jointly  and  severally  acknowledged  themselves  to 
owe  and  be  indebted  to  the  people  of  the  State  of  Illinois  in  the  sum  of  three 
thousand  dollars,  for  the  payment  whereof  they  hereby  bind  themselves,  their 
heirs,  executors  and  administrators;  also,  their  goods  and  chattels,  lands  and 
tenements. 

Signed  and  sealed  this  24th  day  of  October,  A.  D.  1854. 

The  condition  of  the  above  obligation  is  such,  that,  whereas  the  above 
bounden  Joseph  Watkins  was  this  day  examined  before  said  justices,  on  a 
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charge  of  an  assault,  mth  intent  to  commit  murder  on  the  person  of  David 
Watkins,  of  said  county,  by  shooting  him  with  a  gun  or  pistol,  on  the  n  ght 
of  the  16th  of  October,  A.  D.  1854,  and  was  required  to  give  bail  for  his  ap- 
pearance on  the  first  day  of  the  next  Circuit  Court  to  be  holden  within  and 
for  the  said  county  of  Menard,  in  the  State  of  Illinois,  at  the  court  house  in 
Petersburg,  in  said  county,  in  the  sum  of  three  thousand  dollars: 

Now,  if  the  said  Joseph  Watkins  shall  personally  be  and  appear  at  the  said 
court  house  on  the  said  first  day  of  the  said  term,  to  answer  said  complaint, 
and  whatever  may  then  and  there  be  objected  against  him,  and  shall  abide 
the  order  of  the  court,  and  not  depart  mthout  leave,  then  this  recognizance 
shall  be  void;  otherwise,  to  remain  in  full  force  and  virtue. 

JOSEPH  WATKINS.  [seal.] 
SAMUEL  WATKINS.  [seal.] 
L.  WATKINS.  [seal.] 


Taken  and  acknowledged  before  us  this  24th  day 
of  October,  A.  D.  1854.    Wji.  Armstrong,  J.  P. 
G.  U.  Miles,  J.  F. 


} 


Tliis  recognizance,  it  appears  from  tlie  scire  facias,  was  cer- 
tified and  delivered  to  the  cleri:  of  tlie  Circuit  Court  of  Menard 
county,  by  tlie  said  justices,  before  the  day  mentioned  for  tlie 
r*119  ]  appearance  of  the  said  Joseph  "Watl^ins,  and  filed  on  the 
2nd  day  of  l^ovember,  1854,  by  the  said  clerk,  in  his  ofiice,  and 
thereby  then  and  there  made  a  record  of  said  Circuit  Court. 

The  scire  facias  then  avers  that,  afterwards,  to  wit,  at  the 
November  term,  A.  D.  1854,  of  the  Menard  county  Circuit 
■Court,  the  grand  jury  returned  a  bill  of  indictment  against 
Joseph  AVatlvins,  for  an  assault,  with  intent  to  commit  murder, 
upon  the  person  of  David  Watkins  ;  that  he  failed  to  appear 
and  answer  to  the  charge,  and  that  Samuel  Watkins  and  Lewis 
Watkins  were  called  to  produce  the  body  of  said  Joseph  Wat- 
kins, and  made  default,  whereupon  the  Circuit  Court  declared 
the  recognizance  forfeited,  and  awarded  a  scire  facias,  which 
was  only  issued  and  served  on  Samuel  and  Lewis  Watkins, 
Josepli  Watkins  not  found. 

The  parties  served  appeared  at  the  May  term,  1855,  and 
entered  their  motion  to  quash  the  writ  of  scire  facias,  for 
various  reasons  assigned,  which  the  court  denied.  They  then 
filed  a  demurrer,  which  the  court  overruled,  and  on  withdrawing 
the  demurrer  by  defendants,  they  pleaded ^;^ife6'7i.  pleas  to  the 
action,  very  few  of  which  are  properly  pleadable  in  such  a  case. 

By  returning  to  the  office  of  the  clerk  of  the  Circuit  Court 
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the  recognizance  taken  by  tlie  magistrates,  and  filing  it  in  tliat 
office,  it  became  a  record  of  that  court,  on  wliich,  being  a  record, 
a  scire  facias  will  lie,  and  for  that  reason  only. 

It  being,  then,  an  action  upon  a  record,  the  first  plea  of  nil 
debet  is  not  a  good  plea. 

The  second  plea  is  bad,  because  it  treats  the  recognizance  as 
a  wi'iting  obligatory,  which  it  is  not:  it  is  a  record.  It  imports 
absolute  verity,  and  no  averment  can  be  taken  against  it. 

The  third  plea  is  defective  for  the  same  reason,  and  so  of  the 
fourth  plea.  The  fifth  plea  is  bad  because  it  pleads  matters  of 
law,  and  not  of  fact. 

So  is  the  sixth  bad,  because  it  alleges  matter  against  the 
record,  which  cannot  be  done;  and  the  seventh  plea  tenders  an 
immaterial  issue,  and  also  matter  against  the  record. 

The  eighth  plea  is  bad,  because  it  seeks  to  question  the  verity 
of  the  record  of  the  Menard  Circuit  Court  ;  and  so  of  the  ninth 
plea. 

Matters  of  law  are  pleaded  in  the  tenth  plea,  and  not  of  fact. 

The  eleventh  plea,  although  not  in  legal  and  technical  form, 
will  be  considered  a  good  plea  of  nut  tielrecord. 

The  twelfth  plea  alleges  the  death  of  Joseph  Watkins,  after 
the  recovery  of  the  judgment  in  the  scire  facias  mentioned, 
meaning,  doubtless,  the  entrj^  of  the  forfeiture.  It  does  not 
state  the  time  when  he  died,  and  is  defective  for  that  reason. 

The  thirteenth  plea  attacks  the  conduct  of  the  magistrates  on 
the  hearing,  in  not  granting  a  change  of  venue  when  de-  ['^"120] 
manded  by  Joseph  Watkins.  This  is  no  bar,  if  the  defendant 
had  a  right  to  a  change  of  venue.  The  refusal  to  grant  a  change 
of  venue  did  not  oust  them  of  jurisdiction. 

Plea  fourteenth,  having  the  same  object,  is  also  bad,  and  so  is 
the  fifteenth  plea,  because  it  pleads  matters  of  law  only,  and  not 
facts.  So  that  among  all  these  pleas,  but  two  are  considered  as 
appropriate,  the  eleventh  and  twelfth,  and  the  twelfth  defective 
in  not  averring  the  time  of  the  death  of  Joseph  Watkins.  It  is 
surprising  the  Circuit  Court  should  have  treated  seriously  these 
pleas,  and  required  replications  to  them,  and  demurrers  to  the 
replications,  encumbering  the  record  with  matters  foreign  to  and 
obscuring  the  real  points  in  controversy.     These  points  are  few 
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and  simple.  The  first  fact  is,  was  there  a  jiidi^ment  of  forfeit- 
ure ?  This  could  only  be  proved  by  the  record,  under  the  elev- 
enth plea.  The  judgment  of  forfeiture,  under  our  practice,  is 
not  for  a  sum  of  money.  On  the  entrj^,  by  the  clerk,  of  the 
default  of  appearance  of  the  principal,  the  next  order  is,  that  a 
sci7'e  facias  issue  against  him  and  his  sureties,  the  office  of 
which  is  to  inform  them  (  cause  them  to  know  )  that  forfeiture 
has  been  entered,  and  i-equiring  them  to  show  cause  why  judg- 
ment should  not  be  entered  against  them  for  the  amount  of  the 
recognizance,  and  execution  to  be  levied,  etc. 

This,  when  entered  of  record,  cannot  be  averred  against — it 
is  truth  itself.  The  other  fact  is,  was  the  defendant  dead  at  the 
time  of  forfeiture  entered,  or  before  or  pending  the  scire  facias. 
In  either  case,  the  defendants  would  be  discharged. 

The  official  character  of  the  magistrates  taking  the  recogniz- 
ance, could  not  be  put  in  issue  in  this  proceeding.  It  is  suffi- 
cient that  they  were  acting  as  justices  of  the  peace.  Their 
election  or  appointment  cannot  be  inquired  into  collaterally. 
The  only  way  to  do  that,  is  by  quo  warranto. 

ISTo  objection  will  lie  to  the  form  of  the  recognizance.  It  is 
like  the  one  adjudged  sufficient  by  this  court  in  the  case  of 
Shattuck  et  al.  v.  The  People,  4  Scam.  R.  478. 

The  judgment  of  the  Circuit  Court  is  reversed,  the  cause 
remanded,  and  a  venire  de  novo  awarded,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Judgment  reversed. 


[*121]  Garrett  H.  Seegar,  Appellant,  v.  John  C.  A. 

Seegar,  Appellee. 

APPEAL  FKOM  CASS. 

Where  a  note  was  given  while  the  interest  law  of  1849  was  in  force,  bearing 
ten  per  cent,  interest,  it  is  competent  for  the  maker  to  plead,  and  show, 
even  subsequent  to  the  passage  of  the  act  of  1857,  that  the  note  was  not 
given  for  money  loaned;  and  thus  have  a  rebatement  of  the  interest  ex- 
ceeding six  per  cent. 
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On  the  1st  September,  1852,  appellant  made  his  note  for  pay- 
ment to  appellee,  at  ten  years'  date,  for  $4,000,  and  interest  at 
the  rate  often  percent,  per  annum,  payable  annually,  on  which 
$700  of  principal  and  interest,  up  to  June  1st,  1855,  was  cred- 
ited, and  appellee  sued  appellant  in  assumpsit  for  $702.50,  for 
installments  of  interest  up  to  September  1st,  1857.  As  to  foni-- 
tenths  of  the  interests  sued  for,  appellant  pleaded  in  bar  that  note 
was  not  given  for  money  loaned.  The  appellee  demurred  to  the 
plea,  and  demurrer  was  sustained,  and  judgment  rendered  in  his 
favor,  by  Harriott,  Judge. 

The  sustaining  of  appellee's  demurrer  to  appellant's  plea 
was  assigned  for  error. 

D.  A.  and  T.  "W.  Smith,  for  Appellant. 
J.  S.  Bailey,  for  Appellee. 

Caton,  C.  J.  This  note  was  executed  in  1852,  and  while 
the  interest  law  of  1849  was  in  operation.  That  law  allowed 
six  per  cent,  interest,  and  no  more,  in  all  cases,  except  for 
money  loaned,  when  it  allowed  ten  per  cent.  That  law  also 
provided  that,  in  any  action  brought  upon  any  note,  etc.,  where- 
in is  reserved  a  higher  rate  of  interest  than  six  per  cent.,  the 
defendant  might  plead  that  the  note,  etc.,  was  not  given  for 
"money  loaned,"  and  if  the  plea  was  found  to  be  true,  the 
court  should  "  render  judgment  for  the  principal  sum  in  the 
said  promissory  note,  or  writing  obligatory,  and  six  per  cent, 
interest  thereon." 

In  1857  this  law  was  repealed,  and  ten  per  cent,  allowed  in 
all  cases;  and  the  question  is,  whether  this  took  away  the  right 
to  file  the  special  plea  authorized  by  the  act  of  1849,  in  an 
action  brought  on  a  note  executed  while  that  law  was  in  force. 
If  this  right  to  an  abatement  of  all  interest  above  six  per  cent, 
reserved  on  the  face  of  the  note,  was  in  the  nature  of  a  penalty, 
we  might  then  hold  that  the  repeal  of  the  statute  imposing  the 
penalty,  without  any  saving  clause,  took  away  the  [*122j 
penalty  itself.  But  there  was  nothing  like  a  penalty  or  for- 
feiture in  that  act,  of  anything  to  which  the  party  could  have 
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a  right  under  any  circumstances.  The  law  in  effect  said,  now 
no  matter  what  amomit  of  interest  you  may  express  on  the 
face  of  the  note,  above  six  per  cent.,  you  shall  be  entitled  to 
i-ecover  six  per  cent,,  and  no  more — that  is  the  extent  of  your 
legal  rights  and  obligations  under  the  note,  though  you  may 
use  language  which  does  not  accurately  express  the  extent  of  this 
legal  right.  At  the  time  the  note  was  made,  this  law  entered  into 
and  formed  a  part  of  it,  for  both  parties  are  presumed  to  have 
had  knowledge  of  it,  and  to  have  made  the  agreement  with 
reference  to  it. 

By  reading  the  note  in  connection  with  the  law,  its  legal  effect 
is  the  same  as  if  an  express  clause  had  been  inserted  in  the 
body  of  the  note,  providing,  that  if  the  maker  should,  in  any 
action  upon  the  note,  choose  to  file  a  plea  that  the  note  was  not 
given  for  money  loaned,  then  six  per  cent,  interest  should  be 
due  upon  it,  and  no  more.  Upon  its  face  the  interest  reserved 
is  stated  at  ten  per  cent.,  but  whether  that  amount  would  be 
really  due  and  collectable,  was  left  by  the  law,  and,  conse- 
quently, the  consent  of  both  parties,  to  the  discretion  of  the 
maker  of  the  note,  whether  he  would  interpose  a  particular  plea 
or  not.  That  plea  was  not  strictly  a  plea  of  usury,  but  of  a 
distinct  fact,  showing  what  was  the  consideration  of  the  note, 
or,  rather,  what  was  not  the  consideration.  Although,  on  the 
face  of  the  note,  the  maker  nominally  promised  to  pay  ten  per 
cent,  interest,  yet,  in  legal  effect,  he  promised  to  pay  but  six 
per  cent,,  unless  he  should,  at  the  time  of  settlement,  choose  to 
pay  the  ten  per  cent.  The  payee  agreed  to  take  the  six  per 
cent.,  unless  the  maker  chose  to  pay  the  amount  expressed  on  the 
face  of  the  note,  as  we  see  by  reference  to  the  law  giving  to  the 
note  that  legal  effect.  By  taking  the  note  in  that  form,  under  that 
law,  the  payee  agreed  to  leave  it  to  the  honor  of  the  maker 
whether  he  would  pay  the  amount  specified,  or  only  six  per  cent, 
interest.     The  absolute  agreement  was  to  pay  but  six  per  cent. 

Here  was  no  penalty  imposed,  and  no  forfeiture  declared  of 
any  portion  of  the  principal,  or  of  interest  to  which  the  payee 
could,  under  any  circumstances  or  by  any  agreement,  have  be- 
come entitled.  It  is  merely  an  abatement  of  the  excess  of 
interest  over  what  the  party  had  a  right  to  contract  for.  The 
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eifect  of  the  law  is  a  mere  modification  of  the  terms  of  the 
agreement  as  expressed  in  the  note.  It  curtails  or  limits  no 
right  which  the  party  had  a  right  to  acquire  by  the  terms  of 
such  an  agreement.  The  statute  of  18-19  secured  to  the  maker 
of  the  note  a  simple  individual,  personal,  pecuniary  right  to 
interpose  this  plea,  which  became  vested  in  the  maker  [*123] 
of  the  note  at  the  time  of  its  execution,  and  which  was  not 
taken  from  him  by  the  subsequent  repeal  of  that  law. 

The  court  erred  in  sustaining  the  demurrer  to  the  plea,  and 
its  judgment  must  be  reversed  and  the  cause  remanded. 

Bkeese,  J.,  DISSENTING.  It  was  argucd  by  the  counsel  for  the 
plaintitf  in  error  in  this  cause,  that  the  act  of  1857  is  void,  be- 
cause it  deprived  him  of  a  remedy  in  which  he  had  a  vested 
right  by  the  act  of  1849. 

I  do  not  understand  that  a  party  can  be  said  to  have  a  vested 
right  in  a  remedy.  Tlie  act  of  1857  is  remedial  as  well  as  that 
of  1849,  and  such  statutes  are  not  void,  though  they  be  of  a 
retrospective  nature,  provided  they  do  not  impair  contracts, 
and  only  go  to  confirm  existing  rights,  and  in  furtherance  of 
the  remedy,  by  curing  defects  and  adding  to  the  means  of  en- 
forcing existing  obligations. 

In  the  case  of  The  People  v.  Livingston,  6  "Wend.  R,  526, 
it  is  said:  "  As  it  is  undoubtedly  competent  for  the  legislature 
to  repeal  absolutely,  so  it  is  competent,  notwithstanding  the 
repeal,  to  continue  the  old  law  in  force  as  to  proceedings  com- 
menced under  it;  to  substitute  another  law  in  place  of  the  old 
one;  and  to  direct  that  all  future  proceedings  in  the  progress 
of  a  cause,  or  the  promotion  of  a  right,  shall  be  governed  by 
such  7iew  law." 

]N^or,  in  my  judgment,  does  this  law  of  1857,  in  its  terms  or 
principles,  violate  the  obligation  of  any  contract.  It  goes  to 
confirm  and  establish  the  contract  of  the  parties,  and  to  give 
the  very  effect  to  the  contract  which  they  intended. 

The  claim  set  up  by  plaintiff  in  error  is,  that  the  contract  is 
tainted  with  usury,  and  that  by  the  act  of  1849  he  had  a  right 
to  the  abatement  of  all  beyond  legal  interest,  and  that  this  act 
of  1857  divests  him  of  this  right. 
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I  tliink  that,  wlien  the  rights  of  parties  to  a  iisurons  contract 
are  considered,  and  examined  with  reference  to  this  act  of  1857, 
this  act  cannot  be  viewed  in  any  other  light  than  as  regulating 
the  remedy  with  respect  to  such  contract,  and  in  thus  altering 
the  remedy,  requiring  the  party  to  perform  the  contract  he  has 
made. 

It  would  be  violating  the  princij)les  of  sound  morality  for  the 
plaintiff  in  error  to  repudiate  a  contract  fairly  made.  He  cai 
have  no  vested  right  so  to  do. 

Judffment  reversed. 


[*124]  Ann  M.    Osboen  and  Thomas  Osboen,  Plain- 
tiffs in  Error,  v.  Jacob  Horine,  Defendant  in  Error. 

ERROR  TO  MONROE. 

A  woman,  during  coverture,  cannot  release  her  dower  to  lands  of  a  prior 
husband,  unless  the  living  husband  consents  and  approves. 

This  was  a  bill  in  chancery  filed  in  the  Monroe  Circuit  Court, 
April  30,  1854.  The  bill  alleges  that  said  Ann  M.  was  the 
widow  of  Thomas  Osborn,  deceased,  and  as  such  entitled  to 
dower  in  the  lands  of  which  he  died  seized ;  that  he  was  seized 
in  his  lifetime  of  certaii  :ands  described,  in  said  county,  which 
land  was  claimed  in  possession  of  Horine.  Bill  prays  for  the 
assignment  of  her  dower  in  said  land.  On  the  24th  day  of 
April,  1855,  Horine  filed  his  answer,  admitting  that  Ann  was 
the  widow  of  John  Moore,  deceased,  and  that  she  was  married 
to  Osborn,  and  that  Moore  died  seized  of  the  lands  described 
in  the  bill.  Alleges  that  he  purchased  the  lands  of  the  heirs  at 
law  of  Moore,  for  $2,800,  free  from  the  dower  of  said  Ann. 
That  said  Ann,  on  the  22nd  day  of  Sej^tember,  1834,  released 
her  dower  by  an  instrument  of  writing,  under  seal,  in  and  for 
the  consideration  of  $225,  paid,  and  that  therefore  she  is  not 
entitled  to  dower.  He  also  alleges,  that  at  the  time  of  the 
death  of  Moore,  only  twelve  acres  of  said  lands  were  in  culti- 
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ration,  and  tliat  since  that  time  tliirty-three  acres  have  been 
improved  at  large  expense— defendant  has  expended  $80  in 
improvements,  and  that  ever  since  the  death  of  Moore  the  taxes 
have  been  paid  by  his  heirs  and  those  claiming  under  them. 
That  if  said  release  should  be  of  no  avail,  the  answer  asks  that 
dower  may  be  assessed  of  the  land  as  improved  in  Moore's  life- 
time, and  that  an  account  may  be  taken  concerning  the  pay- 
ment of  taxes,  etc.,  and  that  she  repay,  with  interest,  the  money 
given  for  release.  Sets  up  the  statute  of  limitation  of  twenty 
years,  and  prays  to  be  discharged,  etc. 

To  this  answer  there  was  a  general  replication. 

On  the  25th  of  September,  1855,  the  cause  was  heard  on 
pleadings,  etc.,  and  the  bill  was  dismissed.  The  case  was  taken 
to  the  Supreme  Court,  and  at  the  November  term,  1855,  the 
decree  below  was  reversed,  and  the  cause  remanded. 

Afterwards,  on  the  .26th  of  September,  1856,  the  case  was 
again  heard  in  the  Monroe  Circuit  Court,  and  on  pleadings  and 
evidence  the  bill  was  dismissed. 

The  evidence  in  the  record  shows  that  Mrs.  Osborn  sio-ned  a 
general  release,  without  her  husband,  on  the  22nd  day  of  Sep- 
tember, 1834.  Moore  died  about  July,  1833,  and  his  [*125] 
widow  married  Osborn  in  the  summer  of  1834. 

UisTDERwooDS,  for  Plaintiffs  in  Error. 

G.  KoERNER,  for  Defendant  in  Error. 

Caton,  C.  J.  Mrs.  Osborn  was  entitled  to  dower  in  the 
premises  in  question,  by  virtue  of  the  seizin  of  her  former  hus- 
band, during  her  coveture,  by  him.  After  her  marriage  with 
Osbom,  she  released  this  right  of  dower,  without  her  husband 
joining  in  the  release,  and  the  only  question  is,  whether  this  was 
a  valid  release.  It  may  be  that  our  statute  did  not  authorize 
lier  to  release  this  dower  interest  by  joining  in  a  conveyance  for 
that  purpose  with  her  present  husband.  Upon  this  point  we 
give  no  opinion,  but  we  are  very  clear  that  if  it  did  not,  the 
right  of  dower  in  her  was  inalienable.  Her  state  of  coverture 
was,  by  the  common  law,  that  of  incapacity  to  part  with  this  or 
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any  other  right  by  her  sole  act.  She  could  neither  sell  her  in- 
terest in  land,  {Lane  v.  Soulard,  15  111.  E.  123,)  nor  her  right 
of  dower,  {Blain  v.  Harrison,  11  111.  R.  384;  Hughes  v.  Lane, 
11  111.  R.  134,)  except  she  was  expressly  authorized  so  to  do 
by  some  statute.  The  very  term  coverture  implies  tliat  she  is, 
during  its  continuance,  under  the  protection  of  her  husband, 
and  the  common  law  will  not  allow  her  to  do  anvthino-  which 
may  prejudice  her  rights  or  interests,  without  his  advice,  con- 
sent and  approval.  In  this  respect,  she  is  incapable  of  acting- 
alone.  In  defining  the  meaning  of  the  word  coverture,  Mr. 
Webster  has  laid  down  this  rule  of  law,  with  such  succinctness 
and  perspicuity,  that  I  gladly  adopt  his  language.  He  s^ys: 
"  The  coverture  of  a  woman  disables  her  from  making  contracts 
to  the  prejudice  of  herself  or  husband,  without  his  allowance 
or  confirmation."  I  am  incapable  of  adding  anything  to  this 
statement  of  the  rule  of  the  common  law  without  detractino; 
from  its  force.  This  sole  act  of  2.  feme  covert  was  simply  A'oid, 
and  the  court  below  should  have  proceeded  to  an  assignment  of 
the  dower. 

The  decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


[*126]  Seymour  Moegan  et  al.,  Appellants,  v.  Col- 
lins &  McCasland,    Appellees. 

APPEAL  FROM  MORGAN. 

In  an  action  upon  a  promissory  note,  given  for  a  mowing  machine,  which,  it 
is  said,  was  warranted  to  the  purchaser  as  a  good  machine,  etc..  it  is  erro- 
neous to  instruct  the  jury  "that,  if  they  believe  the  contract  was  rescinded, 
or  the  warranty  of  the  machine brokeh,  that  defendants  would  be  entitled 
to  recover  whatever  amount  they  may  have  paid  on  the  purchase, ' '  sinoe 
the  machine  may  have  been  beneficial  to  defendants,  or  the  defect  may 
have  been  unimportant. 

This  was  an  action  in  assumpsit  on  two  promissory  notes  of 
defendants  to  one  Bosworth,  assigned  by  him  to  the  plaintiffs 
without  recourse.     To  which  the  defendants  pleaded, 
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1st.     I^on  assumpsit  and  issue. 

2nd.  Ifotes  made  to  Boswortli  in  consideration  of  sale  and 
delivery,  by  plaintiffs,  of  a  certain  reaping  and  mowing  ma- 
chine, which.,  before  commencement  of  suit  on  notes,  was  re- 
turned, accepted,  and  contract  cancelled. 

3rd.  IsTotes  made  to  Bosworth  in  consideration  of  sale  and 
delivery,  by  plaintiffs,  of  reaping  and  mowing  machine,  which 
was  warranted  to  be  a  good  machine,  and  that,  after  fair  and 
repeated  trials,  it  proved  to  be  worthless  and  valueless,  and  was 
returned  and  delivered  before  commencement  of  suit  to  plain- 
tiffs, and  was  by  them  accented. 

4th.  That  plaintiffs,  as  manufacturers  and  vendors  of  the 
machine  in  controversy,  for  $188  sold  and  delivered  the  same 
to  defendants,  who  paid  $35  cash,  and  gave  notes  sued  on  in 
this  case;  that  machine  was  warranted  to  be  a  good  machine; 
that,  on  trial,  it  was  not  good,  and  machine  was  returned  to 
and  received  by  plaintiffs,  on  account  of  its  failure  to  perform 
as  warranted. 

5th,  That  plaintiffs  were  indebted  to  defendants  $300, 
special  damages  by  reason  of  breach  of  warranty  of  machine  — 
charging  $35  cash  paid,  $10  for  repairing  machine,  and  $255 
damages  for  breach  of  warranty. 

To  these  pleas  were  filed  replications  as  follows : 

To  2nd,  3rd  and  4th  pleas,  that  the  machine  was  not  received 
and  accepted. 

To  5th  plea,  no  indebtment,  as  alleged  in  said  plea. 

To  2nd  plea,  contract  of  sale  not  cancelled. 

To  3rd  and  4th  pleas,  machine  not  warranted  as  alleged  in 
said  pleas. 

To  3rd  plea,  that  machine  did  not,  upon  fair  trial,  prove 
wholly  worthless  and  valueless. 

To  4tli  plea,  that  machine  did  not  fail  to  perform,  as  [  *127  ] 
alleged  in  said  plea. 

To  2nd,  3rd  and  4th  pleas,  that  consideration  of  notes  had 
not  wholly  failed. 

Tliere  was  a  verdict  and  judgment  for  defendants  for  $35 — 

motion  for  new  trial  overruled. 

Plaintiffs  produced  notes  sued  on,  and  rested. 
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Defendants  proved  by  Dixon  that  lie,  as  agent  for  plantiifs,  in 
the  summer  of  1856,  sold  and  delivered  to  defendants,  on  terms 
of  printed  warranty,  the  machine  in  controversy  for  $35  cash, 
and  notes  sued  on.  After  season  of  1856  for  reading  and  mow- 
ing,  they  brought  back  the  machine,  and  requested  witness  to 
receive  it  back,  stating  it  did  not  answer  purpose.  This  he 
refused  to  do,  and  did  not  receive  it,  nor  did  he  intend  to  do  so, 
or  say  anything  to  lead  them  to  suppose  that  it  would  be  taken 
back;  did  not  show  defendants  where  to  unload  machine;  said 
they  were  determined  to  leave  it;  he  told  them  to  put  it  where 
they  pleased,  he  would  not  receive  it.  Witness  did  not  examine 
the  machine,  nor  did  he  or  any  one  in  his  employment 
have  anything  to  do  with  it,  or  any  part  of  it,  after  it  was 
returned.  It  was  in  parcels,  and  was  left  by  defendants  on  a 
lot  west  of  the  office,  among  other  machines,  and  parts  of 
machines,  belonging  to  plaintiffs  and  others.  Witness  not  pres- 
ent when  and  where  machine  was  unloaded.  The  machine  now 
lies  where  it  was  unloaded.  Upon  cross-examination,  witness 
stated  that  he  sold  machine  on  terms  of  printed  warranty,  and 
that  he  had  authority  to  sell  on  no  other  terms.  Witness 
stated  that  when  machine  is  delivered  at  time  of  sale,  the  above 
instrument  is  not  signed  by  purchaser,  and  the  cost  of  trans- 
portation is  added  to  the  price  of  machine.  Plaintiffs  admitted 
that  they  were  manufacturers  of  the  machine. 

P.  Cassell  testified  that  defendant  Collins  came  back  two  or 
three  weeks  after  purchase  of  machine  for  part  of  mowing 
attachment  that  was  not  delivered  at  time  of  sale.  This  was 
about  mowing  season — machine  would  not  mow  without  it. 
Witness  helped  Collins  select  the  part  wanted. 

/.  /.  Hood  testified :  Was  present  when  machine  was  brought 
back.  McCasland  asked  where  he  should  put  it.  Dixon  said 
might  as  well  put  it  down  west.  Machine  unloaded  west  of 
office,  where  there  were  other  machines.  Mowing  season  was 
then  pretty  well  over,  and  witness  was  then  selling  his  Avheat. 

3f.  McMurray  testified  that  he  thought  he  was  present  when 

defendants  came  to  Dixon's  office.     McCasland  once  and  again 

asked  where  he  should  put  machine.     Dixon  said  they  could  put 

it  down  there,  pointing  west.     McCasland  said  the  machine  was 
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of  no  account.  Witness  helped  unload  the  machine.  AVlien 
thej  came  back,  Dixon  told  McCasland  and  Collins  to  [*  128  ]  - 
settle  with  Eno.  McCasland  claimed  of  Eno  the  notes  and 
money  paid.  Eno  refused  to  give  them  up,  and  to  receive  ma- 
chine back.  In  unloading  machine,  witness  noticed  that  the 
socket  was  broken;  thinks  he  saw  same  machine  at  Graves' 
shop,  in  Jacksonville,  in  July,  1857,  where  other  machines  of 
the  plaintiffs  were  for  rejDair.  Judges  it  to  be  the  same  machine, 
because  socket  was  broken.  ISTever  saw  the  machine  but  on  the 
occasions  referred  to,  in  1856  and  1857;  has  since  seen  a  slide 
out  of  the  machine  in  Nathaniel  Johnson's  reaping  and  mow- 
ing machine;  judges  so  because  the  slide  had  been  broken  and 
repaired ;  does  not  know  how  machine  came  to  be  at  shop. 

S.  L.  Graves  testified  that  he  is  a  machinist — shop  in  Jack- 
sonville. McMurray  was  at  his  shop  in  harvest  of  1857.  W. 
L.  Bosworth  had  previously  spoken  to  witness  about  repairing 
some  machines  for  the  plaintiffs.  Three  or  four  of  these 
machines  were  afterwards  sent  there;  by  whom,  witness  does 
not  know.  Other  machines  there  at  same  time;  don't  know 
anything  about  machine  in  question ;  don't  recollect  that  any  of 
them  had  broken  socket;  has  no  recollection  about  any  slide; 
machines  brought  for  repair  in  harvest  of  1857.  Plaintiffs' 
agent  paid  witness  for  repairs  on  their  rnachines. 

L.  Hays  testified  that  defendants  had  one  of  plaintiffs' 
machines  in  1856;  thinks  he  could  identify  it.  Socket  was 
broken  while  defendants  were  mowing  for  witness.  A  wheel 
had  worn  into  one  of  pieces  of  woodwork.  Has  examined  all 
the  machines  now  on  lot  near  Eno  &  Dixon's  office  since  he 
came  to  court.  Did  not  find  machine  in  controversy  there, 
unless  it  had  been  repaired.  Did  not  see  machine  at  work, 
except  when  mowing  for  him;  worked  badly;  clogged  and 
caught  on  point  of  separator,  causing  it  to  press  down  and  run 
into  the  ground.  Collins  had  previously  cut  five  or  six  acres 
of  his  grass  with  the  machine.  Did  not  know  cause  of  clogging 
at  the  point  of  separator.  'Tis  a  piece  of  iron-bound  wood 
work,  the  forward  part  of  it  being  most  elevated,  and  its  office 
is  to  separate  wheat  or  grass,  in  front  of  sickle,  from  wheat  or 
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grass  adjoining.    Machine  did  not  do  as  mower;  one  and  a  half 
acres  of  grass  cut  for  witness  when  socket  was  broken. 

I.  Bennett  testified  that  he  employed  defendants  to  cut  his 
wheat  with  machine  in  controversy.  Didn't  answer  purpose  of 
a  good  machine.  It  cut  14f  acres  of  wheat  in  five  or  six  days, 
running  over  some  and  breaking  down  some.  Considers  machine 
worthless  as  a  reaj)er. 

I.  T.  McCasland  testified  that  he  worked  with  machine  all 
the  time  it  was  used;  that  it  clogged  badly  at  point  of  separator. 
The  clogging  pressed  the  point  of  the  separator  down,  and  ran 
[*129  ]  the  machine  into  the  ground.  Does  not  know  the  cause 
of  clogging.  The  point  of  the  separator  is  elevated  a  foot  or  so 
from  the  ground,  and  is  made  to  divide  the  grain  standing  in 
front  of  the  sickle  from  the  other  standing  grain  or  grass. 
Defendants  cut  with  the  machine  from  20  to  25  acres  of  wheat 
for  Collins,  14  or  15  acres  for  Bennett,  6  or  8  acres  for 
another  neighbor,  and  5  or  6  acres  of  grass  for  Collins,  and 
some  for  Hays — not  much.  Considers  the  machine  worth 
nothing  as  a  reaper  or  mower. 

In  behalf  of  plaintifis, 

N.  Johnson  testified  that  the  machine  was  put  together  by 
defendant  McCasland  and  witness,  on  witness'  premises,  fore 
part  of  July,  1856.  TVlien  put  together,  McCasland  hitched  his 
team  to  it  and  run  it  '75  or  80  rods  through  witness'  wheat,  to  try 
it.  It  worked  well  for  a  new  machine — full  as  well  as  witness'  on 
first  trial.  Was  well  made  and  put  together,  and  witness  could 
discover  no  diiference  between  it  and  one  owned  by  witness. 
Had  purchased  one  of  same  kind  from  plaintifis,  excepting 
omission  of  mowing;  attachment.  When  he  commenced  usin<r 
it,  having  had  no  experience,  had  some  trouble  with  it,  but, 
during  past  harvest,  had  cut  from  12  to  1-1  acres  per  day. 
Considered  defendant's  machine,  when  he  saw  it,  as  good  as  his. 
If  wheat  leaned  over  very  much,  separator  might  clog,  but  can't 
conceive  how  the  separator  could  clog  and  be  pressed  down  in 
manner  spoken  of  by  some  of  the  witnesses.  Required  weight 
of  three  to  four  hundred  pounds  to  press  the  separator  down  in 
manner  spoken  of.  Broke  a  small  slide  in  his  machine,  and 
went  to  shop  of  Graves  to  get  another.  Found  one  among  some 
150 


DECEMBEE  TERM,  1857.  129 

Morgan  et  al.  «.  Collins  &  McCasland. 

old  irons,  and  used  it;  like  all  other  slides  for  sucli  machines. 
Had  been  broken  just  like  one  on  his  own  machine,  and  like 
every  one  he  has  seen  on  a  machine  much  used.  Repaired  by 
riveting  it,  in  the  same  manner  that  others  were  repaired.  On 
cross-examination,  said  that  the  machine  clogged  three  or  four 
times  in  the  cuttings  of  75  or  80  rods  through  his  wheat.  Bos- 
worth,  agent  of  plaintiifs,  was  present  when  defendants  com- 
menced putting  machine  together,  but  left  before  machine  was 
started.     Witness  was  not  a  mechanic. 

E.  I.  Eno  testified  that  defendant  McCasland,  after  harvest 
season  of  1856,  came  to  him  in  office  in  .Jacksonville,  occupied 
by  him  and  Dixon,  and  wanted  witness  to  receive  back  machine, 
and  give  up  notes,  which  he  refused.  Doesn't  know  whether 
machine  had  been  then  unloaded  or  not.  Was  left  on  lot  of 
witness,  west  of  office  lot,  where  other  machines,  and  parts  of 
machines  of  same  sort,  and  other  sorts,  were  lying.  All  of 
them  had  been  used,  and  were  mixed  together.  Was  agent  for 
Atkins'  machine.  Witness  and  Dixon  aided  each  other  [  *130  ] 
in  their  respective  agencies,  and  divided  their  pay. 

W.  L.  Bosworth  testified  that  he  was  general  agent  of  plain- 
tiffs for  sale  of  their  machines.  Was  at  office  of  Eno  &  Dixon 
when  machine  in  controversy  was  sold  on  terms  of  printed  war- 
rauty,  which  was  produced  by  Dixon,  and  was  read  over  by 
defendants  at  the  time  they  examined  the  machine,  and  it  was 
sold  to  them  on  the  terms  of  the  warranty.  Defendants  gave 
note,  at  one  day's  date,  in  lieu  of  cash,  etc.  Printed  terms  ot 
sale  not  signed  by  purchasers  where  machine  is  delivered  at 
time  of  sale.  Machines  all  of  same  pattern — precisely  alike — 
any  part  of  a  machine  fitting  others  equally  well  as  the  one  in 
which  it  is  used.  Separator  is  smooth,  and  terminates  in  a 
point,  and  cannot  be  pressed  down  so  as  to  throw  the  point  into 
the  ground  with  less  than  three  to  four  hundred  pounds  weight 
upon  it.  Saw  defendant  Collins  in  October,  1856,  and  applied 
to  him  for  payment  of  $53  note.  Collins  said  they  had  cut 
their  own  and  some  of  their  neighbors'  harvest  with  machine, 
but  McCasland  found  some  fault  with  it,  and  wanted  witness  to 
take  machine  back,  which  he  refused,  and  insisted  on  payment 
of  note.     Collins  desired  witness  to  make  no  cost  upon  note 
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until  lie  could  see  McCasland.     Saw  Collins  afterwards,  who 
informed  witness  tliey  had  determined  not  to  pay  notes. 

In  summer  of  1857,  there  were  a  number  of  machines,  and 
parts  of  machines,  of  plaintiffs,  of  same  kind  as  one  sold  to 
defendants,  lying  upon  lot  west  of  Eno  &  Dixon's  office,  as  also 
other  kinds,  in  pieces,  as  they  had  been  unloaded,  all  being 
second  hand  machines,  promiscuously  mixed.  Witness  made 
arrangements  with  Graves  to  impair  such  of  plaintiffs'  machines 
as  might  be  sent  to  his  shop,  and  in  summer  of  1857,  witness 
sent  a  man  to  Jacksonville,  with  instructions  to  select  out  and 
take  all  of  plaintiffs'  machines,  and  parts  of  machines,  lying  in 
the  lot,  except  the  machine  returned  by  defendants,  and  take 
them  to  Graves'  shop.  Witness,  as  agent,  was  occasionally  at 
Jacksonville,  and  was  not  there  when  machines  were  removed 
to  shop.  One  machine,  or  rather  all  the  parts  of  one  machine, 
were  left  upon  lot  as  machine  sold  to  defendants,  and  is  there 
still.  It  is  of  the  same  pattern  and  kind,  and  as  little  damaged 
by  use,  and  as  good  a  machine  as  any  that  were  there,  and  has 
been  known  ever  since  as  the  Collins  and  McCasland  machine. 
Witness  was  not  at  Jacksonville  when  defendants  returned 
machine,  and  knows  of  no  marks  to  identify  it.  l!Tever  ordered, 
nor  knows  of  the  machine  in  controversy  being  removed.  The 
notes  sued  on  were  erroneously  made  payable  to  witness. 

The  foregoing  was  all  the  evidence  offered  in  the  case. 

[*131  J  The  court,  Woodson,  Judge,  presiding,  then  gave  the 
following  instructions  to  the  jury,  in  behalf  of  the  plaintiffs: 

"  If  the  jury  believe,  from  the  evidence,  that  the  reaping  and 
mowing  machine  was  sold  by  and  upon  the  terms  of  sale  and 
warranty  contained  in  the  printed  form  offered  in  evidence,  the 
jury  will  find  for  the  plaintiffs  the  amount  of  the  notes  and 
interest,  unless  the  defendants  have  proven  that,  upon  failure  of 
the  machine  to  perform  as  warranted,  they  gave  immediate 
notice  of  such  failure  to  plaintiffs'  agent,  or  tliat  the  machine 
has  been  received  back  and  accepted  by  the  plaintiHs  or  their 
agent." 

"  If  the  jury  believe,  from  the  evidence,  that  tlie  printed 
warranty  offered  in  evidence  was  a  part  of  the  contract  ot  sale 
of  the  reaping  and  mowing  machine,  then  the  defendants  are 
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bound  by  the  terms  of  said  printed  warranty,  and  if  they  have 
failed  on  their  part  to  comply  with  said  printed  warranty,  tlien 
the  plaintiffs  are  entitled  to  recover  the  amount  of  the  notes 
sued  upon,  and  the  interest." 

Which  instructions  were  excepted  to  by  the  defendants. 

The  court  then  gave  the  following  instructions  on  behalf  of, 
the  defendants: 

"  If  the  jury  believe,  from  the  evidence  in  the  case,  that  de- 
fendants returned  said  machine  to  plaintiifs'  agent,  and  deposited 
said  machine  on  the  yard  or  premises  used  by  plaintiffs  for  said 
machines,  and  afterwards,  plaintiffs,  by  their  authorized  agent, 
assumed  to  exercise,  and  did  exercise,  acts  of  ownership  or 
control  over  said  machine,  by  removing  the  same  to  the  shop  of 
the  witness  Graves,  and  having  the  sauie  repaired,  such  acts  of 
o■v\^lership  amount  to  an  acceptance  of  said  machine  by  plaintiffs, 
and  the  verdict  should  be  for  the  defendants." 

"  If  the  jury  believe  that  the  contract  was  rescinded,  or  the 
warranty  of  the  machine  broken,  the  defendants  are  entitled  to 
recover  from  plaintiffs  whatever  amount  of  money  they  may 
have  paid  upon  the  purchase." 

To  which  instructions  for  defendants,  the  plaintiffs,  by  their 
counsel,  excepted. 

D.  A.  Smith  and  H.  B.  McClure,  for  Appellants. 

J.  L.  Morrison,  for  Appellees. 

Caton,  C.  J.  The  second  instruction  which  was  given  for 
the  defendants  was  erroneous.  It  is  this:  "  If  the  jury  believe 
that  the  contract  was  rescinded,  or  the  warranty  of  the  machine 
broken,  the  defendants  are  entitled  to  recover  from  the  plaintiffs 
whatever  amount  of  money  they  may  have  paid  upon  the  pur- 
chase." This  consequence  did  not  necessarily  follow  ["'''ISS] 
from  either  of  the  events  supposed  in  the  instruction.  Suppose 
it  be  true,  as  the  evidence  very  strongl}^  tends  to  show,  that  the 
defendants  used  and  enjoyed  the  machine  for  a  considerable 
portion  of  the  season,  before  they  returned  it,  and  before  the 
time  of  the  supposed  rescision  of  the  contract,  and  that  during 
the  time  they  used  it  it  did  good  service,  when  properly  managed, 
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they  would  not  be  entitled  to  recover  the  full  amount  paid  for 
the  machine,  allowing  the  plaintiffs  nothing  for  the  beneficial  use 
it  had  been  to  the  defendants,  or  for  the  deterioration  in  value 
of  the  machine,  bj  reason  of  the  wear  and  tear,  or  breakages, 
during  such  use.  Again,  admitting  the  other  case  supjDosed  in 
the  instruction,  that  the  warranty  of  the  machine  was  broken, 
it  did  not  necessarilj'-  follow  that  they  could  recover  back  the 
full  amount  which  they  had  paid  for  it.  According  to  the  doc- 
trine of  the  instruction,  no  matter  in  how  small  or  insignificant 
a  particular  the  warranty  may  have  been  broken — no  matter 
how  valuable  the  machine  might  be,  notwithstanding  the  par- 
ticular fiiilure,  or  how  useful  it  may  have  been  to  the  defendants, 
still,  all  this  should  count  as  nothing  to  the  plaintifiFs.  Such  is 
not  the  law. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Samuel  Partlow,  Assignee  of  Daniel  Clapp,  Plaintiff 
in  Error,  v.  John  Williams  et  al.,  Defendants  in  Error. 

ERROR  TO  VERMILLION. 

Where  a  note  or  obligation  is  payable  in  an  article  or  commodity  of  fluctuating 
value,  the  parties  may  stipulate  for  any  consideration  they  may  choose  for 
the  forbearance,  so  that  it  is  not  made  certain  that  the  payee  must  pay  more 
money,  or  a  greater  value,  than  that  for  which  the  instrument  was  given, 
and  legal  interest  thereon.  The  usury  laws  have  no  application  to  such  a 
case. 

The  defense  of  usury  must  be  pleaded  specially. 

This  suit  was  instituted  on  a  promissory  note,  of  which  the 
following  is  a  co]3y: 

Danville,  Ills.,  March  27.  1857. 
t6,500.  Forty  days  after  date,  for  value  received,  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  D.  Clapp,  at  the  Stock  Security  Bank,  sixty-five 
hundred  dollars,  in  sight  exchange,  on  New  York  city,  or  its  equivalent,  and 
if  not  paid  at  maturity,  to  forfeit  and  pay  three  per  cent,  per  month  thereafter, 
as  liquidated,  agreed  and  assessed  damages. 
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The  defendants  below  made  default,  whereupon  the  [  "^'133  ] 
plain tiif's  attorney  moved  the  court  to  direct  the  clerk  to  assess 
the  damages  on  said  note  at  the  rate  of  three  per  cent,  per  month 
from  the  maturity  of  said  note,  at  the  same  time  offering  to  prove 
that  said  note  was  given  for  borrowed  money.  This  motion  the. 
court  overruled,  and  directed  the  clerk  to  allow  interest  on  said 
note  from  the  maturity  of  the  same,  at  the  rate  of  ten  per  cent. 
per  annum.  To  the  overruling  of  said  motion,  and  to  the 
direction  given  by  the  court  to  said  clerk,  the  plaintiff,  by  his 
counsel,  excepted. 

The  errors  assigned,  are,  that  the  court  erred  in  overruling 
said  motion,  and  in  directing  the  clerk  to  allow  interest  on  said 
note  at  ten  per  cent,  per  annum,  instead  of  directing  the  clerk 
to  assess  damages  on  said  note,  from  the  maturity  of  the  same, 
at  three  per  cent,  per  month. 

The  judgment  in  this  case  was  rendered  by  Davis,  Judge. 

Lincoln  &  Herndon,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendants  in  Error. 

Caton,  C.  J.  This  case  is  precisely  within  the  rule  laid  down 
by  this  court,  in  the  case  of  Stevenson  v.  Unkefer,  14  111.  E, 
108.  This  note  was  not  payable  in  money,  nor  in  anything  of 
a  fixed  and  determinate  value  like  money.  It  was  payable  in 
sight  exchange  on  ]^ew  York  city,  which  is  ever  fluctuating  in 
s'alue.  To-day  it  may  be  worth  five  per  cent,  more  than  money, 
and  to-morrow  it  may  be  procured  at  a  discount  of  ten  per 
cent.  The  parties  could  not  know,  at  the  time  this  note  was 
executed,  that  the  exchange  to  pay  it  with  might  not  be  bought  at 
less  than  the  sixty-five  hundred  dollars,  with  the  three  percent. 
per  month  added,  at  the  time  the  makers  should  choose  to,  or 
be  compelled  to  pay  it.  Where  a  note  or  obligation  is  payable 
in  an  article  or  commodity  of  fluctuating  value,  the  parties  may 
stipulate  for  any  consideration  they  may  choose  for  the  forbear- 
ance, so  as  they  do  not  make  it  absolutely  certain  that  the  payee 
shall  pay  more  money,  or  value,  than  that  for  which  the  note  was 
given,  and  legal  interest  thereon.     In   such  a  case,  the  usury 

laws  have  no  application. 
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Again,  even  if  the  defense  of  usury  could  have  been  set  np, 
that  could  only  be  done  by  a  special  plea  of  the  statute,  while 
the  judgment  here  was  by  delault.  The  court  erred  in  the  rule 
laid  down  for  computing  the  damages,  and  its  judgment  must 


be  reversed,  and  the  cause  remanded. 


Judgment  reversed. 


[  *134  ]     Benjamin  Bates,  Appellant,  v.  Isaac  West, 

Appellee. 

appeal  from  pike. 

A  discharge  in  bankruptcy  under  tlie  Act  of  Congress,  is  a  good  defense  to  an 
action  of  covenant  upon  a  warranty,  whicli  was  not  broken  until  after  the 
ceiiificate  was  granted. 

This  was  an  action  of  covenant  instituted  by  the  appellee 
against  the  appellant  in  the  court  below. 

On  the  24:th  day  of  March,  1838,  Bates  conveyed  to  West, 
lot  4,  in  block  9,  in  Jones  &  Purkitt's  addition  to  Griggsville, 
for  the  consideration  of  one  hundred  and  fifty  dollars.  The 
deed  contained  full  covenants. 

On  the  5th  day  of  March,  1856,  West  was  evicted  from  the 
premises  by  title  paramount  to  the  title  conveyed  by  Bates. 

On  the  6th  day  of  March,  1856,  this  suit  was  commenced  by 
West  against  Bates. 

The  breaches  assigned,  were  that  Bates  had  not  warranted 
and  defended  the  premises  as  he  had  covenanted  to  do. 

The  defendant  in  bar  of  the  suit  pleaded  a  discharge  in  bank- 
ruptcy, granted  by  the  District  Court  of  the  United  States  for 
the  District  of  Illinois,  on  the  24th  day  of  March,  A.  D.  1843. 

The  facts  were  agreed  uj^on  before  the  court  below,  and  an 
agi-eement  that  eitlier  party  might  assign  error  upon  the  judg- 
ment that  might  be  rendered. 

The  cause  was  submitted  to  the  court.  Walker,  justice,  pre- 
siding, which  found  the  issue  for  the  plaintiff  below,  and  assessed 
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his  damages  at  three  hundred  and  twentj-tliree  dollars  and 
eighty  cents. 

Defendant  below  brings  the  case  to  this  court,  and  assigns  for 
error  : 

1st.     That  the  court  erred  in  finding  for  plaintiff  below. 

2nd.     Court  erred  in  its  assessment  of  damao;es. 

HiGBEE  &  Hat,  for  Appellant. 
J.  Gkimshaw,  for  Appellee. 

Caton,  C.  J.  The  only  question  which  we  propose  to  con- 
sider is,  whether  the  covenant  of  warranty,  which  was  not 
broken  till  after  the  certificate  in  banla'uptcy,  was  discharged 
by  that  certificate. 

AYere  this  a  new  question,  we  should  have  no  doubt  how  it 
should  be  decided.  That  statute  declares  that  all  "  uncertain 
or  contingent  demands  against  such  bankrupt"  shall  [*135] 
be  discharged  by  the  certificate.  No  one  who  understands  tlie 
broad  meaning  which  the  law  gives  to  the  word  demand,  can 
deny  that  it  embraces  all  covenants  of  warranty,  but  in  order 
to  close  the  door  against  the  argument  of  the  inconvenience  of 
proving  up  such  demands  as  covenants  which  were  not  and 
might  never  be  broken.  Congress  qualified  it  by  the  adjectives, 
uncertain  and  contingent.  This  covenant  was  both  an  uncer- 
tain and  contingent  demand,  depending  entirely  upon  the  hap- 
pening of  a  future  event,  which  might  never  transpire.  It 
comes  precisely  within  the  language  of  the  Act  of  Congress, 
and  admits  of  no  argument  in  its  support,  and  defies  all  argu- 
ment against  it.  That  the  Act  means  what  it  says,  is  mani- 
fest from  the  fact  that  it  enumerates  several  contingent  and  un- 
certain demands,  evidently  by  way  of  example,  to  which  are 
applicable,  with  equal  force,  all  of  the  objections  which  are 
urged  against  this.  Take  for  instance,  holders  of  bottomry  and 
respondentia  bonds,  and  holders  of  policies  of  insurance. 
How  can  the  holder  of  a  policy  of  insurance  prove  up  anything 
against  the  underwriter  before  a  loss  has  happened,  any  more 
than  the  holder  of  a  warranty  for  quiet  enjoyment,  before  he 
has  been  disturbed?    Others  have  attempted  to  explain  how 
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this  was  to  be  done  under  the  law,  and  whether  they  have  given 
the  true  mode  or  not,  is  a  matter  of  perfect  indifference  now, 
as  the  question  can  never  arise  hereafter,  and  if  it  has  evei 
been  presented  to  any  District  Court  heretofore  in  administer- 
ing that  law,  we  presume  it  was  decided  properly  and  satisfac- 
torily. 

But  this  question  has  been  most  satisfactorily  settled  by  re- 
peated decisions  of  other  courts.  Substantially  the  same  ques- 
tion was  settled  the  other  way  in  Wells  v.  Jface,  17  Yermont 
R.  503,  but  that  decision  was  reversed  by  the  Supreme  Court  of 
the  United  States,  in  7th  Howard  E..  172.  In  Shelton  v.  Pease, 
10  Missouri  R.  473,  this  precise  question  was  presented  to  the 
Supreme  Court  of  Missouri,  and  it  was  held  that  the  covenant 
was  discharged  by  the  certificate  in  bankruptcy.  And  after- 
wards in  the  case  of  Johnson  v.  Blowers,  5  Barb.  R.  686,  the 
identical  question  came  before  the  Supreme  Court  of  JSTew  York, 
and  the  same  rule  was  adopted. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


[*136]  The  Illinois  Central  Raileoad  Company, 
Appellant,  v.  David  A.  Morrison  and  John  Crab- 
tree,  Appellees. 

appeal  from  coles. 

Railroad  companies  are  common  carriers,  and,  as  such,  have  a  right  to  re- 
strict their  liability,  by  such  contracts  as  may  be  specially  agreed  upon, 
they  still  remaining  liable  for  gross  negligence  or  willful  misfeasance. 

Where  A  contracted  to  pay  a  certain  price  for  cars  to  carry  four  hundred 
cattle,  and  deUvered  a  part,  signing  a  contract  restricting  the  liability  or 
the  company,  it  will  be  presumed  that  other  persons,  who  delivered  the 
remainder  of  the  cattle,  acted  as  his  agents,  and  had  authority  to  sign 
similar  contracts. 

This  was  an  action  on  the  case,  brought  by  the  appellees 
against  the  appellant,  as  common  carriers,  in  the  court  below, 
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for  damage  done  to  cattle  of  appellees,  by  delay  in  the  transit 
while  being  carried  from  Urbana  to  Chicago,  by  appellant.  The 
declaration  also  contained  a  count  in  trover.  The  defendant 
pleaded  not  guilty,  and  gave  notice  of  special  matters  to  be 
relied  on  for  the  defense,  and  the  case  was  submitted  to  a  jury. 
The  evidence  showed  that  shortly  prior  to  November  10, 1856, 
the  plaintiff,  Morrison,  made  a  special  contract  with  the  defend- 
ant to  furnish  cars  sufficient  to  ship  about  four  hundred  cattle 
from  Urbana  to  Chicago,  on  defendant's  railroad;  that  by  the 
terms  of  the  contract,  defendant  was  to  furnish  cars  at  reduced 
rates,  and  plaintiff,  Morrison,  was  to  pay  $33  per  car,  and  sign 
the  usual  release  against  risks,  delays,  &c. ;  that  Morrison  did  not, 
at  that  or  any  other  time,  disclose  to  defendant  that  said  cattle, 
or  any  portion  of  them,  were  owned  by  him  in  partnership  with 
his  co-plaintiff,  Crabtree,  or  by  any  one  else,  but  contracted  in 
his  individual  name  for  said  cars;  that  on  November  10th,  1856, 
at  noon,  a  lot  of  the  plaintiff  Morrison's  individual  cattle,  and 
cwo  hundred  and  fifty-six  of  the  cattle  belonging  to  the  plaintiff 
Morrison  and  the  plaintiff  Crabtree,  in  partnership,  arrived  at 
Urbana,  having  been  driven  there  together;  that  all  of  Morri- 
son's individual  cattle  and  about  eighty  head  of  the  partnership 
lot  were  loaded  and  sent  off  that  same  night,  and  the  rest,  one 
hundred  and  seventy-six  head,  were  loaded  that  night  and  the 
next  morning  in  eleven  cars,  the  most  of  which  were  box  cars, 
and  started  to  Chicago  on  the  afternoon  of  the  11th;  arrived  at 
Onarga,  forty  miles  from  Urbana,  one  hour  before  sundown  the 
same  day;  some  of  the  cattle,  in  two  box  cars,  got  down  and 
required  assistance,  and  they  were  left;  the  rest  arrived  at 
Chicago  at  1  or  2  o'clock  A.  M.  on  the  12th,  and  were  unloaded 
at  9  o'clock  the  same  morning,  as  the  railroad  agent  would  not 
get  up  to  unload  them  sooner.  The  cattle  were  in  bad  condition, 
and  would  slirink  125  lbs.  above  ordinary  shrinkage  in  regular 
time  of  transit;  that  said  cattle  were  contracted  at[*137] 
Chicago  at  $3  per  hundred;  that  one  ox,  weighing  1,680  lbs., 
was  dead,  and  defendant  sold  him  and  got  the  money ;  that  the 
cattle  were  not  weighed  before  leaving  Urbana,  nor  just  after 
arriving  at  Chicago ;  that  the  cattle  left  at  Onarga  were  turned 
out  in  the  railroad  pen;  that  the  pen  needed  repairs,  and  plain- 
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tiffs  repaired  it  at  $6  expense ;  tliat  they  liired  an  extra  car  for 
tlieir  cattle,  and  paid  $25  to  defendant  for  it;  that  defendant's 
agent  at  Onarga  required  Morrison's  son,  who  had  charge  of  the 
cattle,  to  sign  a  sealed  contract,  whereby  it  was  agreed  that  in 
consideration  that  defendant  would  charge  freight  at  $25  instead 
of  first  class  rates,  the  o^vner  of  the  stock  agreed  to  release  the 
defendant  from  all  liability  for  escape  or  injury,  excejit  such  as 
happened  through  the  gross  negligence  or  default  of  the  agents 
of  the  defendant,  which  contract  was  signed  "  D.  A.  Morrison 
[seal]  " ;  that  the  cattle  got  no  water  or  feed  at  Onarga ;  that 
they  left  Onarga  at  noon  on  the  12th,  and  arrived  at  Chicago  at 
9  o'clock  that  night;  that  the  cattle  would  shrink  170  lbs.  above 
ordinary  shrinkage;  that  on  15th  I^ovember,  1856,  at  noon, 
ninety-one  other  cattle  were  brought  to  Urbana;  that  they  com- 
menced loading  them,  part  in  box  cars  and  part  in  slab  cars,  at 
9  0  clock  P.  M.  the  same  day,  and  started  to  Chicago  at  11 
o'clock;  that  when  they  got  sixteen  or  eighteen  miles  from  Ur- 
bana, the  engines  gave  out  and  they  were  stopped;  that  the  con- 
ductor said  that  one  of  the  engines  was  of  no  account,  and  that 
the  superintendent  knew  it  when  he  sent  it  out;  that  they  got 
to  Chicago  on  the  17th,  at  noon;  that  the  cattle  would  shrink 
from  150  to  175  lbs.  above  ordinary  shrinkage;  that  they  were 
worth  $2.75  to  $3  per  hundred ;  that  they  were  contracted  at 
Chicago  at  $3;  that  the  cattle  were  Morrison's  and  Crabtree's; 
that  they  were  shipped  in  five  cars;  that  the  equal  running  time 
was  from  twelve  to  fourteen  hours ;  that  when  the  first  lot,  of 
November  10th,  containing  Morrison's  individual  cattle,  and  the 
eighty  head  of  the  partnership  lot,  were  loaded,  Morrison  signed, 
in  his  individual  name,  an  instrument  of  release,  under  seal, 
whereby  Morrison  agreed  that  in  consideration  that  the  defend- 
ant having  agreed  to  charge  freight  at  the  rate  of  $33  per  car 
load,  instead  of  first  class  rates  as  fixed  by  the  tariff  of  the 
company,  he  agreed  to  release  the  defendant  from  all  liability 
for  damage  to  said  stock,  and  from  all  claims  relating  thereto, 
except  such  as  shoidd  arise  from  the  gross  negligence  or  default 
of  the  agents  of  the  company;  it  was  proved  and  agreed,  how- 
ever, that  the  cattle  mentioned  in  said  release  were  not  in  con- 
troversy in  this  suit;  that  when  the  ninety-one  head  were  ship- 
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ped,  on  the  15tli  I^ovember,  James  Crabtree,  who  had  charge 
of  the  cattle,  signed  the  plaintiif  Morrison's  name  to  a  release 
of  the  same  kind  as  that  mentioned  above,  but  had  no  [*138  ] 
authority  to  do  so. 

There  was  also  introduced  several  receipts  signed  by  D.  A. 
Morrison,  in  his  individual  name,  for  all  the  cattle  in  contro- 
versy, stating  that  said  cattle  were  received  in  good  order  from 
the  defendant,  at  Chicago,  except  that  one  steer  was  dead.  It 
was  also  proved  that  Morrison  several  times  refused  to  sign  said 
receipts  before  he  finally  did  sign  them,  and  that  Morrison  was 
present  and  saw  all  the  cattle  before  he  signed  the  receipts; 
also,  that  a  part  of  the  cattle  were  kept  back  until  he  would 
sign  the  receipts.  The  defendant  objected  to  letting  in  evi- 
dence to  invalidate  the  receipts. 

The  court,  Emerson,  Judge,  presiding,  refused  to  allow  the 
instruments  of  release,  signed  by  Morrison's  son  and  by  James 
Crabtree,  to  go  in  evidence;  to  which  ruling  the  defendant  ex- 
cepted. 

The  court  instructed  the  jury,  for  plaintiffs,  that  if  the  cattle 
in  question  were  partnership  cattle,  and  that  one  of  the  plain- 
tiffs made  the  contract  for  shipping  them  without  naming  his 
copartner,  and  injury  resulted  to  the  cattle  by  negligence  of 
defendant,  then  the  partners  could  maintain  an  action  in  their 
joint  names  for  such  injury.  To  the  giving  of  this  instruction 
the  defendant  objected. 

The  defendant  asked  the  court  to  instruct  the  jury  that  if 
there  was  a  special  contract  for  tlie  shipment  of  the  cattle,  the 
defendant  was  not  a  common  carrier  as  respected  that  transac- 
action,  and  that  suit  should  have  been  brought  upon  such  con- 
tract, and  not  against  them  as  common  carriers;  that  if  Mor- 
rison made  a  contract  with  defendant  for  tlie  hire  of  cars,  at  a 
given  price,  to  transport  the  cattle,  and  the  cattle  were  shipped 
under  such  contract,  without  disclosing  at  the  making  of  the' 
contract  that  he  and  his  co-plaintiff  were  partners  in  a  portion 
of  the  cattle,  suit  should  have  been  brought  in  Morrison's  name 
alone;  that  if  defendant  furnished  cars  and  motive  power  for  a 
less  price  than  their  regular  price,  and  plain  tifis  agreed  to  as- 
sume the  risk,  then  they  must  sue  upon  such  contract;  which 
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instructions  were  refused  by  the  court;  to  which  ruling  the  de- 
fendant excepted. 

Tlie  jury  found  a  verdict  of  $1,200  for  plaintiffs.  Tlie  de- 
fendant moved  for  a  new  trial,  which  was  overruled,  to  which 
the  defendant  excepted. 

Errors  assigned  : 

Refusal  to  admit  the  two  releases  in  evidence; 

Admitting  evidence  to  invalidate  the  receipts; 

Giving  plaintiffs'  instructions,  and  refusing  defendant's  in- 
structions; 

[■^139]    That  the  verdict  was  contrary  to  law  and  evidence; 

Overruhng  motion  for  new  trial. 

A.  Lincoln,  O.  B,  Ficexin,  and  H.  C.  Whitney,  for  Appel- 
lant. 

C.  H.  Constable  and  A.  Gkeen,  for  Appellees. 

Breese,  J.  The  question  presented  in  this  case  is  one  of  im- 
portance to  the  business  public,  and  to  the  railroad  interests, 
and  has  received  due  attention  from  the  court. 

That  railroad  companies  are  common  carriers  cannot  be  dis- 
puted, and,  being  so,  they  are  bound  and  controlled,  as  a  gen- 
eral principle,  by  all  the  common  law  niles  applicable  to  such  a 
position  —  they  becoming,  in  fact,  insurers. 

Until  the  establishment  and  use  of  railroads  for  the  convers- 
ance of  property,  it  was  not  generally  considered  that  common 
carriers  could,  by  special  contract,  limit  their  liability,  or  take 
themselves  out  of  the  severe  rules  which  governed  such  business. 

At  this  time,  railroads  have  acquired  much  of  the  carrying 
trade  of  the  country,  and  reversing  the  former  order  of  things, 
now  carry  the  very  animals  which  propelled  the  old  machines 
used  for  that  purpose.  It  was  quite  an  era  in  trade  and  trans- 
portation, when  speedy  means  were  devised  by  railroads  for 
carrying  live  stock  from  one  extreme  of  the  country  to  the 
other,  and,  on  its  origination,  new  ndes  were  found  necessary, 
or  modifications  of  old  ones,  as  applicable  to  this  new  system, 
which,  whilst  protecting  these  magnificent  and  costly  enter- 
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prizes,  should  be  so  guarded  that  no  injury  to  the  public  should 
flow  fi'om  them. 

Transportation  of  live  stock  in  railroad  cars,  in  their  rapid 
motion,  is  attended  with  great  hazard,  against  which,  if  the 
companies  owning  them  had  no  power  of  protection,  irretriev- 
able ruin  to  them  might  be  the  necessary  consequence.  Accord- 
ingly, we  see  that  the  courts  in  England,  where  the  railroad  sys- 
tem, though  yet  perhaps  in  its  infancy  even  there,  has  been 
brought  to  great  perfection,  and  in  most  of  the  older  and  well 
regulated,  and  higlily  commercial  States  of  our  Union,  have 
declared  that  these  companies  may  protect  themselves  from  tlieir 
general  Hability  as  common  carriers,  by  special  contracts. 

The  facts  in  this  case  show  that  about  the  tenth  of  November, 
1856,  one  of  the  plaintiffs,  D.  A.  Morrison,  without  disclosing 
any  partnership,  contracted  with  the  agent  of  the  Illinois  Cen- 
tral Railroad  Company  at  Urbana,  for  a  sufficient  number  of 
cars  to  transport  about  four  hundred  head  of  cattle  from  that 
station  to  Chicago,  at  the  rate  agreed  upon  of  thirty-three  dol- 
lars a  car,  Morrison  agreeing  to  sign  the  usual  release,  [*140] 
as  to  risks,  delays,  etc.  On  the  10th  of  IS'ovember,  Morrison 
arrived  at  Urbana  with  about  four  hundred  head  of  cattle,  and 
commenced  loading  them  in  the  cars  furnished  by  the  agent, 
and  had  placed  one  hundred  and  eighty  seven  head  in  eleven 
cars.     At  which  time  he  signed  a  release  in  this  form  : 

Morrison  having  this  day  loaded  into  the  cars  of  the  Illinois  Central  Rail- 
road Company,  numbered  10,  14,  etc.,  the  following  live  stock,  viz.:  187 
head  of  cattle,  (more  or  less),  and  the  said  Railroad  Company  having  agreed 
to  charge  freight  upon  said  live  stock  only  at  the  rate  of  thirty- three  dollars 
per  car-load,  instead  of  first  class  rates  as  fixed  by  the  tariff  of  the  said  Com- 
pany, I  do  hereby,  in  consideration  of  the  said  reduction  of  charge  for  freight, 
declare  that  the  said  live  stock  is  to  be  transported  at  my  risk,  and  I  do  agree  to 
release,  and  do  release  the  said  Railroad  Company  from  any  and  all  claims 
which  may  or  might  arise  from  damage  or  injury  to  said  stock  while  in  the 
cars  of  the  said  Company,  or  for  delay  in  its  carriage,  or  for  escape  thereof  from 
the  cars,  and  generally,  from  all  claims  relating  thereto,  except  such  as  may 
arise  from  the  gross  neghgenceor  default  of  the  agents  or  officers  of  the  said 
Company,  acting  in  the  discharge  of  their  several  official  duties. 

Witness  my  hand  and  seal,  this  10th  day  of  November,  1856. 

D,  A.  MORRISON.        [seal] 

Attest:    William  T.  Haven. 
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A  portion  of  these  cattle,  it  appears,  were  left  at  Onarga,  a 
station  north  of  Urbana,  and  another  car  obtained  there,  in 
which  they  (36  head,)  were  placed,  and  a  similar  release  exe- 
cuted, on  the  12th  ITovember,  in  the  name  of  D.  A.  Morrison, 
by  his  son,  without  any  authority,  as  he  testifies,  from  his  father. 
And,  on  the  15th,  ninety-one  head  were  shipped,  and  a  similar 
release  executed  by  James  Crabtree  in  the  name  of  D.  A.  Mor- 
rison, but,  as  he  testifies,  without  any  authority  from  Morrison. 
These  two  last  releases  were  excluded  from  the  jury. 

The  parol  agreement,  made  by  Morrison  in  person,  in  the 
view  we  have  taken  of  the  case,  attaches  to  the  whole  transac- 
tion, to  the  extent,  at  least,  of  four  hundred  head  of  cattle,  no 
matter  whose  they  were,  whether  owned  by  Morrison  alone,  or 
jointly  with  others.  The  agreement  made,  was  for  the  trans- 
portation of  four  hundi-ed  head,  and  they 'were  delivered  at 
diiferent  times.  For  one  hundred  and  eighty-seven  head  of 
these  cattle,  delivered  by  Morrison  himself,  he  signed  the  above 
release  or  agreement,  and  by  sending  other  cattle  by  his  agents, 
he  sent  implied  authority  with  them  to  carry  out  the  parol 
agreement  he  had  made.  They  were  his  agents  to  deliver 
under  the  parol  contract,  and  to  do  all  acts  necessary  and  proper 
in  furtherance  thereof.  It  was  one  entire  transaction,  an  unit, 
embracing  Crabtree's  interest  as  well  as  Morrison's,  and  jDarties 
[  *141  ]  so  situated  cannot  be  allowed  to  split  up  a  contract  into 
several  distinct  parcels  and  liabilities. 

The  declaration  is  in  case,  and  sets  out  nothing  more  than  the 
general  and  ordinary  duties  of  defendants  as  common  carriers, 
with  a  count  in  trover  added. 

In  such  case,  the  defendants  have  a  right  to  defend  them- 
selves by  the  special  contract. 

The  defendants  have  j)aid  a  valuable  consideration  for  the 
risks  assumed  by  the  plaintift's,  by  accepting  reduced  rates,  and 
the  plaintiffs  have  had  the  full  benefit  of  the  reduction.  It 
would  be  great  injustice  to  require  the  company  to  pay  for 
escaping  risks,  and  then  burden  them  with  the  losses  against 
which,  by  fair  contract,  they  have  purchased  exemption. 

The  whole  case  shows,  merely,  a  hiring  of  cars  and  motive 
power — there  being  no  complete  delivery  of  the  cattle  to  the 
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defendants,  as  the  owners,  or  their  agents,  or  some  one  of  thein 
accompanied  them  and  had  them  in  their  own  charge.  They 
could  not  be  stowed  away,  like  inanimate  matter,  and  had  the 
power  of  locomotion,  and  were  exposed  to  various  accidents,  the 
risk  of  all  which  the  company  paid  the  plaintiffs  to  assume. 

We  think  the  rule  a  good  one,  as  established  in  England  and 
in  this  country,  that  railroad  companies  have  a  right  to  restrict 
their  liability  as  common  carriers,  by  such  contracts  as  may  be 
agreed  upon  specially,  they  still  remaining  liable  for  gross  neg- 
ligence or  willful  misfeasance,  against  which  good  morals  and 
public  policy  forbid  that  they  should  be  permitted  to  stipulate. 
See  1  Am.  Railway  Cases,  in  note,  page  181 ;  Rediield  on  Rail- 
ways, 264  and  onward;  2  Ohio  State  Reports,  131. 

As  the  Circuit  Court  seemed  to  have  entertained  views  of  ihc 
law  different  from  those  here  expressed,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Judgment  reversed. 


John"  Curtis  and  Nathan  Land,  Plaintiffs  in  Error,  v. 
Henry  D.  Gorman,  Defendant  in  Error. 

ERROR  TO  ST.   CLAIR. 

Where  the  proof  shows  that  if  an  action  commenced  against  the  maker  of  a 
note  had  been  duly  prosecuted,  the  amount  might  have  been  recovered  of 
him,  the  assignor  will  not  be  liable.  A  note  intended  to  be  given  in 
settlement  of  such  suit,  and  left  with  a  depositary,  who  has  no  power  to  act 
in  the  premises,  but  which  is  not  accepted,  is  not  the  just  subject  of  an 
action. 

This  was  an  action  of  assumpsit.  The  first  count  [  *142  ] 
alleges,  that  on  the  3rd  of  January,  1855,  J.  C.  Foster  made  a 
note  for  two  hundred  dollars,  payable  to  Gorman  twelve  months 
after  date ;  that  Gorman  then  indorsed  and  delivered  said  note 
to  Joseph  Barnes,  and  Joseph  Barnes,  on  the  22nd  day  of  March, 
1855,  indorsed  and  delivered  said   note  to  plaintiff;  that  Foster 
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was  wliolly  insolvent  when  note  became  due,  whereby  defendant 
became  liable  to  pay  it,  etc.,  and  undertook,  etc.,  in  the  usual 
form. 

Second  count  alleges  the  making  and  indorsing  in  all  respects 
as  first  count,  and  that  after  said  note  became  due,  and  before 
the  next  term  of  the  St.  Clair  Circuit  Court,  the  plaintiff,  with 
the  consent  and  at  the  request  of  defendant,  forebore  bringing 
suit  against  Foster,  under  the  express  agreement  of  defendant 
and  Foster  to  execute  and  deliver  a  promissory  note  to  jDlaintifl", 
for  the  amount  of  said  note,  with  Foster  as  principal  and  Gor- 
man as  security,  which  agreement  defendant  failed  and  refused 
to  fulfill,  and  Foster  then  and  there  absconded  from  the  State  of 
Illinois,  and  has  ever  since  been  absent  from  said  State,  whereby, 
ptc,  as  in  first  count. 

Third  count  is  in  the  usual  form  for  money  lent,  paid,  and 
had  and  received. 

Fourth  count  alleges  the  making  and  indorsing  note  as  in 
first  count,  and  is  in  all  respects  like  second  count,  except  it 
alleges  that  immediately  after  the  first  term  of  court,  Foster 
absconded  from  this  State,  whereby,  etc. 

Fifth  count  alleo;es  the  makina:;  and  indorsino;  of  note  as  in 
first  count,  and  that  plaintiff",  in  the  name  of  Edward  G. 
McClure,  instituted  and  prosecuted  a  suit  on  said  note  against 
Foster,  at  the  first  term  of  St.  Clair  Circuit  Court,  after  said 
note  became  due,  and  process  was  served  on  Foster,  and  a  dec- 
laration filed  in  said  case  more  than  ten  days  before  said  term, 
and  at  said  term  it  was  exjDressly  agreed  between  said  plaintiffs, 
said  Foster  and  Gorman  defendants,  that  said  suit  should  be 
dismissed  at  the  costs  of  said  Foster,  which  was  then  and  there 
done,  and  that  Foster  should  have  to  the  first  of  August  then 
next  to  pay  the  amount  of  said  note,  and  that  before  said  time 
expired,  Foster  absconded  from  the  State,  and  ever  since  has 
remained  out  of  this  State,  whereby,  etc. 

Sixth  count  alleges  that  on  the  13tli  day  of  March,  1856,  the 

defendant,  with  J.  C.  Foster,  made  and  delivered  his  promissory 

note  to  plaintifts,  and  jointly  and  severally  undertook,  etc.,  to 

pay  plaintiffs,  on  or  before  the  1st  day  of  August,  1856,  $211.66, 
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for  value  received,  in  the  usual  form.     The  breach  is  in  the 
usual  tbrm. 

Defendant  plead  the  general  issue.     A  trial  by  jury  was  had 
at  the  fall  term,1857,  before  Snyder,  Judge — verdict  for  [  '"143  ] 
defendant.      Motion  for  a  new  trial  was  made  by  plaintiffs, 
which  was  overruled,  and  judgment  given  against  plaintiffs 
for  costs. 

Plaintiffs  filed  their  biU  of  exceptions,  which  shows  that  on 
the  trial  they  introduced  a  promissory  note  in  evidence,  as  de- 
scribed in  first  count  of  declaration,  and  indorsed  as  therein 
stated. 

Plaintiffs  proved  by  N.  Pensoneau,  that  Foster  and  his  family 
are  now  living  in  Washington  City,  D.  C,  and  that  Foster  had 
real  and  personal  property  in  St.  Clair  county  in  March,  1856. 

A.  J.  McNail^  of  Mascoutah,  swore  that  Foster  lived  at  that 
place  in  this  county,  and  had  sufficient  property  to  satisfy  this 
note  if  a  judgment  had  been  obtained  on  it  at  the  March  term, 
1856,  of  said  court;  that  Foster  left  in  the  latter  part  of  the 
summer,  or  in  the  fall  of  1856;  he  sold  off  his  property  and 
said  he  was  going  to  Belleville,  but  left  in  the  night,  and  took 
the  train  of  the  O.  and  M.  Bailroad,  at  Trenton,  with  his  family, 
and  has  not  been  back  since.  Witness  has  a  memorandum,  not 
now  with  him,  by  which  he  can  tell  the  day  Foster  left.  Plain- 
tiffs then  offered  to  prove  by  this,  witness  that  Foster,  at  the 
time  said  note  fell  due,  and  when  he  left,  was  largely  indebted 
to  various  persons,  which  testimony  was  excluded  by  the  court, 
and  exception  taken  at  the  time.  Witness  stated,  on  cross-ex- 
amination, that  Curtis,  one  of  the  plaintiffs,  said,  after  the  suit 
in  the  Circuit  Court  was  dismissed  against  Foster,  that  if  the 
suit  had  not  been  withdrawn,  their  note  would  have  been  col- 
lected; that  they  were  to  have  till  fall  to  pay  the  note,  and  he 
was  afraid  by  that  time  neither  Foster  nor  G-orman  would  be 
good,  and  they  intended  to  look  to  Horner,  their  attorney,  for 
the  amount  of  the  note;  that  the  suit  was  dismissed  without  his 
(Curtis')  order.  / 

A.  Griffin,  testified  that  Foster  left  Illinois  in  the  sprhig  of 
1856,  in  May;  that  during  the  spring  term  of  the  St.  Clair  Cir- 
cuit Court,  Foster  came  into  the  store  of  witness  and  his  brother 
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Tliacldeus,  and  said  lie  was  sued  by  Land  &  Curtis,  and  liad  set- 
tled it  by  getting  time  till  August ;  he  then  left  a  note  like  this 
(described  in  last  count  of  plaintiffs'  declaration) ;  his  name  was 
signed  to  the  note;  he  said  he  would  get  Gorman  to  come  and 
sign  it,  and  after  it  was  signed,  told  witness  to  give  it  to  Mr. 
Horner,  attorney  for  plaintiffs;  a  few  days  aftei-wards  Gorman 
came  into  the  store  and  signed  the  note;  after  Mr.  Foster  left, 
Mr.  Horner  called  at  the  store,  with  Wm.  H.  Underwood,  and 
inquired  for  the  note;  it  was  shown  by  witness  to  Horner,  who 
examined  it,  and  said  Foster  was  to  give  good  security,  and 
asked  witness  to  sign  the  note,  which  he  refused  to  do,  saying 
he  would  keep  the  one  he  had ;  Horner  then  refused  to  take  the 
[  '^14-4  ]  note  and  left;  witness  did  not  hear  Horner  say  anything 
about  seeing  plaintiff  before  he  took  the  note;  sometime  after- 
wards Gorman  came  and  got  tlie  note  and  destroyed  it,  being 
informed  by  witness  that  Horner  had  refused  to  take  the  note. 

After  this  testimony,  the  plaintiffs'  attorneys  stated,  under 
the  testimony,  they  would  not  now  insist  that  the  claim  could 
not  have  been  made  out  of  Foster  if  a  judgment  had  been  re- 
covered at  the  first  term  after  the  first  note  fell  due. 

A.  J.  McNail  being  recalled,  testified,  that  on  examining  a 
memorandum,  he  was  satisfied  now  that  Foster  left  Illinois  be- 
tween the  22nd  of  April  and  the  1st  of  May,  1856. 

Plaintiffs  then  introduced,  in  evidence,  the  papers  in  the  suit 
brought  in  the  name  of  McClure  against  Foster,  at  the  March 
term,  1856,  of  the  St.  Clair  Circuit  Court,  and  the  order  made 
on  the  third  day  of  the  term  of  said  court  that  said  suit  be  dis- 
missed at  Foster's  costs. 

H.  H.  Horner  testified,  that  he  was  attorney  for  Land  «fc 
Curtis  in  said  suit,  instituted  in  the  name  ol  McClui'e;  that  said 
suit  was  compromised  by  an  agreement  made  with  Foster,  Avliich 
was  afterwards  approved  by  Land  &  Curtis,  to  take  a  new  note 
for  the  amount  due  on  the  old  note,  to  be  signed  by  Foster  and 
Gorman,  and  otlier  security,  which  new  note  was  to  be  left  at 
Grifiin's  store,  when  executed,  for  plaintiffs ;  that  witness  wrote 
the  note  described  by  Griffin,  and  Foster  signed  it  and  took  it 
away  to  be  signed  by  Gorman,  the  indorser,  and  by  other  secu- 
rity as  aforesaid;  sometime  afterwaixls  witness  called,  with  Wm. 
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H.  Underwood,  at  Griffin's,  to  get  the  note,  and  found  the  note 
there  as  described  bv  Griffin;  witness  requested  Griffin  to  sign 
the  note,  which  he  declined  doing,  and  witness  therefore  refused 
taking  the  new  note,  saying  lie  did  not  know  the  responsibility 
of  Gorman;  thinks  he  remarked,  in  the  presence  of  Mr.  Griffin, 
in  the  store,  that  he  wanted  first  to  see  Land  &  Curtis;  after 
witness  saw  them,  who  consented  to  take  the  new  note  as  it 
was;  afterwards  witness  took  the  old  note  to  Griffin,  ready  to 
be  delivered  up;  sometime  afterwards  this  suit  was  brought. 
Witness  further  stated,  that  he  never  authorized  Griffin  to  return 
the  note  left  with  him,  to  Gorman  or  Foster. 

W.  H.  Underwood  testified,  that  he  was  attorney  for  Foster 
in  the  compromised  suit,  and  went  with  Horner  to  Griffin's  store 
twice,  as  stated  by  him.  When  Horner  left  Griffin's  the  first 
time,  witness  understood  from  him  that  he  was  to  see  Land  & 
Curtis  about  the  matter  before  giving  up  the  old  note  and  taking 
the  new  one.  Horner  refused  to  take  it  then,  but  thinks  Horner 
spoke  of  seeing  Land  &  Curtis  as  he  came  out  of  the  store,  and 
probably  Griffin  did  not  hear  the  remark,  which  was  not  ad- 
dressed to  him.  AVitness  is  sure,  however,  that  Horner  did  not 
authorize  Griffin  to  return  the  note  left  with  him  to  [*145] 
Gorman.  The  suit  was  dismissed  with  the  understanding  that 
Foster  and  Gorman  and  good  security  should  be  given  on  the 
new  note,  which  embraced  the  amount  due  on  the  old  one. 

Thaddeus  Griffin,  for  defendant,  testified  that  he  was  at  the 
store  when  Horner  called,  both  times,  for  the  note;  Horner,  at 
the  first  time,  refused  to  receive  the  note  left  there,  and  did  not, 
at  the  second  time  he  called,  ofier  to  return  the  old  note.  Wit- 
ness thinks  he  heard  all  the  conversation  in  the  store  between 
his  brother  and  Horner,  and  did  not,  at  the  first  time  Horner 
was  there,  hear  him  speak  of  seeing  Land  &  Curtis  before  he 
would  take  the  note  left  there,  as  stated  by  him. 

This  was  all  the  material  evidence  in  the  case.  The  court 
thereupon,  on  application  of  defendant,  instructed  the  jury  : 
"  If  they  believed,  from  the  evidence,  that  the  plaintiffs,  per- 
sonally or  by  agent,  refused  to  accept  the  note  specified  in  the 
last  count  of  the  declaration,  and  that  the  same  was  never  de- 
livered to  them,  or  any  one  for  them,  the  law  is  for  the  defend- 
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ant  on  that  count.  Unless  tliey  believe,  from  the  evidence,  that 
there  was  an  agreement  between  the  plaintiffs  and  defendant, 
tliat  the  suit  in  f-axovoi  JfcClure  v.  J.  C.  Foster^  at  the  Marcli 
term,  1856,  should  be  dismissed,  then  they  must  find  for  defend- 
ant on  the  count  in  said  declaration  on  the  assigned  notes." 

After  verdict,  plaintiffs  moved  for  a  new  trial,  because  the 
court  excluded  from  the  jury  proper  evidence  offered  by  them  ; 
because  the  court  gave  improper  instructions  for  defendant,  and 
because  the  verdict  was  contrary  to  law  and  to  evidence  ;  which 
motion  was  overruled  by  the  court,  and  to  which  decision  of  the 
court  plaintiffs  at  the  time  excepted.  Plaintiffs  bring  up  said 
case  by  writ  of  error,  and  assign  for  error: 

1st.  The  court  below  erred  in  excluding  from  the  jury  proper 
evidence  for  plaintiffs. 

2nd.  In  giving  for  defendant  improper  instructions. 

3rd.  In  refusing  plaintiffs  a  new  trial. 

Underwoods,  Attorneys  for  Plaintiffs  in  Error. 
G.  Trumbull,  for  Defendant  in  Error. 

Skinner,  J.  The  plaintiffs  declared  in  assumpsit  upon  a 
promissory  note  executed  by  the  defendant  to  the  plaintiffs,  and 
also  upon  an  assignment  of  a  promissory  note  executed  by  the 
defendant  to  the  plaintiffs,  made  by  one  Foster  to  the  defendant. 

Plea,  non  assumpsit. 

The  evidence  showed  that  the  plaintiffs  commenced  suit  in  due 
time  upon  the  assigned  note  against  the  maker,  and  that  such 
[  *146  ]  suit,  by  arrangement  between  the  maker  and  the  plain- 
tiffs, the  assignees  of  the  note,  was  dismissed,  but  to  which  ar- 
rangement the  defendant,  the  assignor,  was  not  a  party,  and  that 
the  note,  by  due  diligence,  could  have  been  collected  of  the  maker. 
From  the  evidence  in  supj)ort  of  the  counts  upon  the  note  exe- 
cuted by  the  defendant  to  the  plaintiffs,  it  appeared  that  the 
defendant,  with  said  Foster  as  his  security,  made  their  joint 
and  several  promissory  note  payable  to  the  plaintiffs,  intended 
to  \)ii  in  settlement  of  the  note  executed  by  Foster  to  the  de- 
fendant, and  which  he  had  assigned  to  the  plaintiffs,  and  left  the 
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same  witli  one  Griffin,  to  be  delivered  to  the  plaintiffs,  in  settle- 
ment of  the  assigned  note  ;  that  the  agent  of  the  plaintiffs 
refused  to  accept  the  note  so  left  with  Griffin,  and  that  the 
defendant,  being  informed  of  the  refusal,  took  the  note  from 
Griffin's  custody  and  destroyed  it. 

The  note  being  left  with  Griffin  as  a  mere  depositary,  having 
no  power  to  act  for  the  plaintiffs,  could  not  take  effect  as  a 
binding  contract  or  promise  without  the  consent  or  acceptance, 
express  or  implied,  of  the  plaintiffs  ;  and  their  consent  and 
acceptance  being  rebutted  by  the  evidence,  no  action  could  be 
maintained  upon  the  instrument. 

The  plaintiffs,  under  the  evidence,  were  not  entitled  to  re- 
cover. 

Jiidgment  ajfflnned. 


Jacob  H.   Deteick,  Appellant,  v.  Eli  Migatt  et  al., 

Appellees. 

APPEAL  FROM  SCOTT. 

The  interest  of  a  posthumous  child  in  real  estate  will  not  be  divested  by  a  decree 
against  the  mother  and  others,  under  which  a  sale  was  made  to  satisfy  a  debt 
against  the  relatives  and  ancestor  of  such  child. 

The  land  in  controversy  was  patented  to  Jesse  McKee,  who 
died  in  December,  1838,  testate,  appointing  William  McKee  his 
executor,  and  devising  his  estate,  after  payment  of  debts,  to  his 
wife  Jane,  and  his  nephew  Jerome  McKee,  with  authority  to 
executor,  if  personalty  was  not  sufficient  to  pay  debts,  to  sell 
such  of  the  real  estate  as  he  should  think  most  advantageous,  to 
pay  debts,  and  expressing  wish  that  demand  in  favor  of  the 
executor  should  be  j)aid  first.  The  said  Jane  and  one  Sutphin 
whom  she  had  married  on  1st  of  January,  1848,  conveyed  to 
the  said  Jerome  of  Rossville,  Ohio,  all  their  right,  title  [*147] 
and  interest  of,  in  and  to  the  land  in  controversy,  and  other  real 
estate.  On  the  same  day,  the  said  William  McKee,  as  executor, 
in  consideration  of  said  Jerome  making  his  bond  at  one  day's 
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date  to  pay  the  said  William  a  balance  of  $2,400  due  to  him 
as  executor,  conveved  to  said  Jerome  real  estate  described  in 
the  said  deed  to  which  reference  was  made.      The  said  Jerome 

intermarried  with  Isabella ,  in  Ohio,  in  fall  of  1848 — 

died  intestate  in  April,  1849,  in  Ohio — and  there  was  born  to 
him  by  his  wife,  on  the  14th  ]N^ovember,  1849,  a  posthumous  son, 
Jerome  McKee,  Jr.  In  this  and  four  other  ejectment  cases 
tried  simultaneously  with  this,  Ilolloway  W.  Yansyckel,  as  a 
witness  for  the  plaintiff,  testified  that  he  was  acquainted  with 
the  lands  in  controversy  in  this  and  other  cases  many  years 
before  November,  1849,  when  M.  McConnel  became  purchaser 
of  the  same  under  decree  of  the  Circuit  Court  of  Scott  county, 
September*  term,  1849,  at  a  master's  sale  in  a  chancery  case, 
at  the  suit  of  the  said  McConnel  and  Yansyckel  against  the 
said  Isabella,  William  McKee,  as  executor  as  aforesaid,  and  one 
Samuel  McKee,  brother  of  Jerome  KcKee,  deceased.  That 
after  the  death  of  Jesse  McKee,  his  said  executor,  up  to  the 
said  sale,  had  had  possession  or  control  of  the  real  estate  of 
said  Jesse,  and  that  the  said  Isabella  and  her  deceased  husband, 
who  resided  in  Ohio,  had  never  had  any  possession  of  said  estate, 
or  any  part  of  it;  and  that  the  same,  from  and  after  the  sale 
in  l^ovember,  1849,  was  in  the  adverse  possession  of  said 
McConnel,  and  those  claiming  under  him,  up  to  the  time  of  the 
institution  of  this  suit  in  October,  1856 — he  and  they  claiming 
title  to  the  same  by  virtue  of  said  decree  and  sale.  That  William 
McKee  was  in  possession  of  lands  in  July,  1849,  and  informed 
the  witness,  (who  had  been  urging  him,  as  executor  of  Jesse 
McKee,  to  pay  witness  the  claim  sued  for  in  the  case  above  re- 
ferred to,)  that  he  had  paid  all  the  debts  of  said  estate,  except 
that  due  the  witness;  that  Jerome  McKee  was  dead,  and  that 
all  the  property  belonged  to  the  estate  of  Jesse  McKee,  deceased, 
and  that  if  he  (witness)  wanted  to  get  his  money  he  might  sue, 
or  prove  his  claim,  as  he  could,  and  get  his  pay  if  he  could  out 
of  the  property ;  and  under  that  information,  witness,  to  whom 
all  this  claim  was  due,  commenced  the  aforesaid  suit  in  chancery. 
Heard  that  Jerome  McKee  was  at  Jacksonville  1st  January, 
1848.  Before  July,  1849,  heard  William  McKee  say  that  the 
estate  of  Jesse  McKee  was  owing  him,  and  that  it  was  hard 
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scratching  to  get  his  own.  Witness  was  never  distnrbed  in  his 
possession  by  reason  of  defect  of  title  in  property  purchased  of 
Jesse  McKee.  David  A.  Smith  was  appointed  administrator  of 
Jerome  McKee,  deceased,  by  the  County  Court  of  Scott,  and 
obtained  order  of  that  court  to  sell  the  land  in  contro-  [  '^148  ] 
versy,  and  other  real  estate,  for  payment  of  debts  of  deceased. 
Land  in  controversy  was  advertised,  sold,  and  conveyed  to  the 
plaintiff,  12th  August,  1856.  Sale  and  conveyance  reported  to 
and  approved  by  court,  September  15th,  1856.  And  this 
was  all  the  evidence  in  behalf  of  the  plaintiff. 

The  evidence  in  behalf  of  the  defendants,  was  :  That  the  said 
McConnel  and  Yansyckel  sued  in  chancery  to  the  September 
term,  1849,  of  the  Circuit  Court  of  Scott  county,  on  a  demand 
against  the  estate  of  Jesse  McKee,  deceased,  and  prayed  a  decree 
against  William  McKee,  as  executor  of  said  deceased,  to  be 
paid  out  of  the  lands  of  which  said  Jesse  died  seized,  and  in  de- 
fault of  payment,  so  much  of  the  land  as  might  be  necessary  be 
sold  to  pay,  etc.  Process  was  personally  served  upon  the  ex- 
ecutor, and  upon  other  defendants,  by  publication  against  them 
as  non-residents.  The  decree  in  the  case,  and  deed  executed 
by  the  master  in  chancery  of  Scott  county,  pursuant  to  sale  under 
decree,  19th  of  November,  1849,  conveying  property  to  said 
McConnel,  were  read  in  evidence.  Also,  his  deed  to  John  Lee, 
who  conveyed  to  defendants  in  this  case. 

The  foregoing,  being  all  the  evidence  in  the  case,  (the  defend- 
ants of  record  stijjulated  that  they  were  in  possession  of  the 
premises  sued  for  when  suit  was  brought),  the  court,  Woodson, 
Judge,  presiding,  by  consent  of  parties,  tried  case,  and  found 
issue,  and  rendered  judgment  for  defendants,  to  which  plaintiff 
at  the  time  excepted,  appealed,  etc. 

The  only  error  assigned  in  the  case  is,  that  the  court  below 
should  have  found  issue  and  rendered  judgment  for  the  plaintiff 
instead  of  the  defendants. 

D.  A.  Smith,  for  Appellant. 

Knapp  &  Case,  and  J.  Grimshaw,  for  Appellees. 

Skinner,  J.     The  only  question  in  this  case,  is  whether  the 
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interest  of  Jerome  McKee,  the  postlmmous  child  of  Jerome  Mc- 
Kee,  deceased,  by  his  wife  Isabella  McKee,  was  divested  by  the 
decree  against  his  mother  and  Samuel  McKee,  the  brother  of 
Jerome,  deceased,  and  uncle  of  Jerome,  the  posthumous  child. 
Our  statute  provides  as  follows  :  "  In  all  cases  where  any  per- 
son shall  die  intestate,  leaving  real  or  personal  estate  in  this 
State,  and  a  child  or  children,  commonly  called  posthumous 
children,  shall  be  born  unto  him  after  his  decease  within  the 
usual  time  prescribed  by  law,  such  child  or  children  shall  come 
in  for  their  just  proportion  of  said  estate,  in  all  respects  as 
though  he,  she  or  they  had  been  born  in  the  lifetime  of  the 
intestate." 

[*149]  On  the  death  of  Jerome,  the  father,  his  interest  in  the 
land  in  question  would  descend  to  his  wife  Isabella  and  his 
brother  Samuel,  provided  no  child  of  Jerome,  deceased,  should 
thereafter  be  born. 

Such  child,  Jerome,  was,  within  the  ordinary  period  of  gesta- 
tion and  before  the  execution  of  the  decree,  born  to  him. 

We  do  not  question  the  binding  force  of  judgments  and 
decrees  upon  parties  and  privies;  but  Jerome,  the  posthumous 
child,  was  no  party  to  the  proceeding  in  which  the  decree  was 
rendered,  and,  under  our  statute,  does  not  take  the  estate  under 
or  through  any  one  who  was  a  party  to  it.  There  was,  there- 
fore, no  relation  of  privity,  so  far  as  the  estate  in  controversy 
is  concerned,  between  Jerome,  the  posthumous  child,  and  his 
mother  and  uncle  wlio  were  parties  to  the  proceeding  and 
bound  by  the  decree  therein.  The  statute  is  plain,  and  places 
the  posthumous  child  in  the  same  position  in  regard  to  the  intes- 
tate estate  of  the  ancestor,  as  if  he  had  been  born  in  the  life- 
time of  his  ancestor. 

By  force  of  the  statute,  the  posthumous  child  takes  directly 
from  the  parent,  and  with  the  same  effect  as  though  he  were  in 
being  at  the  death  of  the  parent;  and  the  estate  must  conse- 
quently, during  the  interval  between  the  death  and  birth,  re- 
main in  abeyance.  These  conclusions  are  inevitable,  giving  to 
the  statute,  as  it  is  our  duty  to  do,  the  meaning  its  language 
plainly  imports.  And  it  necessarily  results,  that  the  posthu- 
mous child,  taking  the  estate  immediately  from  the  parent,  the 
174 


DECEMBER  TEEM,  1857.  149 


County  of  McDonough  v.  Markham  et  al. 


same  as  if  born  in  the  lifetime  of  such  parent,  and  not  having 
been  a  party  to  the  proceeding  in  which  the  decree  was  obtained^ 
is  not  bound  by  it. 

If  delays  and  occasional  hardships  arise,  the  remedy  is  with 
the  law-making  power  alone. 

Decree  reversed  and  cause  remanded. 

Caton,  C.  J.,  dissenting. 

Decree  reversed. 


The    County  of   McDonotjgh,  Plaintiff  in  Error,  v. 
Daniel  Maekham,  et  al.,  Defendants  in  Error. 

ERROR  TO  Mcdonough. 

An  action  to  recover  a  penalty  under  the  16th  section  of  the  road  law  of  1845, 
for  destroying  a  bridge,  should  be  brought  either  in  the  name  of  the  County 
Commissioners,  or  of  the  Board  of  Supervisors. 

On  the  22nd  day  of  December,  1855,  the  plaintiff  sued  [*150  ] 
the  defendants  before  a  justice  of  the  peace,  in  McDonough 
county,  for  one  hundred  dollars,  account  filed,  for  destroying  and 
carrying  away  a  bridge  in  said  county,  of  the  value  of  fifty  dol- 
lars. 

Upon  trial,  the  justice,  on  motion  of  defendants,  dismissed  the 
suit  and  rendered  judgment  for  costs  against  plaintiff.  An  ap- 
peal was  taken  to  the  March  special  term  of  the  Circuit  Court 
of  McDonough  county,  at  which  term  leave  was  given  to  amend 
appeal  bond,  which  was  done.  Defendants  entered  their  motion 
to  dismiss  the  suit  for  the  following  reasons: 

1st.  The  justice  of  the  peace  had  no  jurisdiction  in  the 
case. 

2nd.  This  suit  was  not  brought  in  compliance  with  the 
statutes. 

3rd.  That  there  is  no  statute  authorizing  the  bringing  of 
such  suits  in  manner  and  form  as  this  suit  is  brought. 

The  court  sustained  the  motion  and  dismissed  the  suit,  to 
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which  decision  the  plaintiff  excepted,  and  sued  out  this  writ  ol 
error. 

Error  assigned: 

The  court  erred  in  sustaining  plaintiff's  motion  to  dismiss  the 
suit  and  in  disniissino-  the  same. 

The  case  was  heard  before  Walker,  Judge.  • 

J.  S,  Bailey,  for  Plaintiff  in  Error. 
C.  L.  HiGUEE,  for  Defendants  in  Error. 

Skinnek,  J.  The  County  of  McDonough  sued  the  defendants 
before  a  justice  of  the  peace  for  the  penalty  provided  by  the 
sixteenth  section  of  the  road  Ln^w  of  1845,  for  destroying  one 
of  the  bridges  of  a  public  highway  of  the  county.  Statutes 
1856,  p.  1043.  On  appeal  to  the  Circuit  Court,  that  court  held 
that  the  county  could  not  sue  for  this  penalty  in  her  corporate 
name,  and  the  defendants  had  judgment. 

The  section  above  mentioned  does  not  provide  who  may  sue 
for  the  penalty.  The  twenty-eighth  section  of  this  law  of  1845 
provides  that  all  fines  and  forfeitures  incurred  thereunder  shall 
be  ajjplied  to  the  improvement  of  roads  within  the  district 
where  the  fines  and  penalties  are  incurred.  Statutes  1856,  p. 
■1047.  The  thirty-ninth  section  of  the  same  law  provides  that 
suits  for  road  labor,  road  tax,  fines  and  forfeitures  imposed  by 
that  law,  and  which  are  intended  to  come  to  the  hands  of  road 
supervisors  for  road  purposes,- may  be  prosecuted  by  the  super- 
visor entitled  to  collect  and  disburse  the  same,  before  any  justice 
of  the  peace  of  the  county ;  "  suing  in  the  name  of  the  county 
[  *151  ]  commissioners,  in  their  official  capacity."  Statutes  1856, 
p.  1050.  The  amendatory  law  of  1852  gives  a  qui  tarn  action  for 
recovery  of  the  j^enalties  for  obstructing  the  public  roads  pro- 
vided by  the  sixteenth  section  of  the  road  law  of  1845,  and 
provides  that  all  suits  for  failure  to  perform  road  labor,  pay 
road  tax,  or  to  enforce  any  contract  or  promise,  in  reference  to 
the  opening  or  repairing  of  public  roads,  shall  be  brought  in  the 
corporate  name  of  the  county  where  the  right  of  action  accrued. 
Statutes  of  1856,  p.  1057.  The  law  of  1852,  therefore,  does 
not  give  a  right  of  action  to  the  county  for  the  penalties  imposed 
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by  the  sixteenth  section  of  the  law   of  1845,  for  obstructing 
roads  and  destroying  bridges. 

As  the  law  stands,  the  snit  for  the  penalty  sought  to  be 
recovered  in  this  action  should  have  been  brought  in  the  name 
of  "  The  County  Commissioners  of  McDonough  County,"  unless 
the  county  has  adopted  township  organization,  in  which  case  it 
should  have  been  brought  in  the  name  of  "  The  Board  of  Su- 
pervisors of  the  County  of  McDonough,"  the  body  which  has 
succeeded  to  the  powers  and  duties  of  the  County  Commissioners 
\mder  the  old  organization.  Green  v.  Wardwell^  17  111.  R. 
278;  The  People  v.  Thurher,  13  111.  R.  554. 

It  is  unfortunate  that  the  legislature  has  not  provided  that 
suits  for  causes  of  action  like*  this,  of  public  local  interest, 
should  be  brought  in  the  name  of  the  county  where  the  cause  of 
action  may  accrue. 

Judgment  affirmed. 


Francina  B.  Tyler,  Appellant,  v.  Stephen  H.  Tyler, 

et  al.,  Appellees. 

APPEAL  FEOM  HANCOCK. 

In  nUnois,  where  the  statute  makes  the  husband  and  wife  heirs  to  each  other, 
when  there  is  no  child  or  descendant  of  a  child,  in  the  absence  of  facts,  aris- 
ing subsequent  to  marriage,  showing  an  intention  to  die  testate,  a  revoca- 
tion of  a  will  made  by  the  husband  prior  to  his  marriage,  by  wliich  he  dis- 
posed of  his  whole  estate  without  making  any  provision  in  contemplation 
of  the  relations  arising  out  of  his  marriage,  will  be  presumed. 

Where  a  statute  of  Great  Britain,  or  of  a  sister  State,  is  adopted  into  our  laws, 
the  construction.which  such  statute  has  received  prior  to  its  adoption  will  be 
followed. 

Fkancina  B,  Tyler  filed  her  bill  in  chancery  in  the  Circuit 
Court  of  Hancock  county,  against  Stephen  H.  Tyler,  Hannah 
Tyler,  Charles  C.  Tyler,  and  John  H.  Tyler,  in  which  she  al- 
leged that  she  is  the  widow  of  Stephen  H.  Tyler,  Jr.,  of  said 
county;  that  Tyler  died  on  the  25th  of  January,  1855,  in  [*152] 
said  county;  that  said  Tyler  was  born  in  Connecticut  and  resided 
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there  until  1S35,  when  he  removed  to  Illinois,  That  complain- 
ant and  said  Stephen  were  married  in  Illinois  on  the  15th  day 
of  December,  1842,  and  that  they  lived  together  as  man  and 
wife  until  Tyler's  death ;  that  no  children  were  ever  born  of  said 
marriage,  and  that  Tyler  never  was  married  except  to  complain- 
ant, and  died  without  children,  leaving  surviving  him  as  his  only 
heir  at  law,  said  complainant,  his  widow,  Stephen  H.  Tyler,  his 
father,  Hannah  Tyler,  his  mother,  and  Charles  C.  Tyler  and 
John  H.  Tyler,  his  nephews,  children  of  a  deceased  brother, 
Alvin  Tyler,  born  in  wedlock.  That  Charles  C.  Tyler  and  John 
H.  Tyler  are  infants  without  a  guardian,  and  that  all  defendants 
reside  in  Hancock  county.  That  said  Stephen  and  Hannah 
Tyler  have  filed  in  the  County  Court  of  Hancock  county,  a 
paper  purporting  to  be  the  will  of  said  Stephen  H,  Tyler,  Jr., 
a  copy  of  which  is  filed  with  the  bill.  That  such  pretended 
will  purports  to  have  been  made  on  the  27tli  day  of  October, 
1834,  while  deceased  resided  in  Connecticut,  and  before  he 
moved  to  Illinois,  or  married  complainant,  or  acquired  the  prop- 
erty owned  by  him  in  Illinois,  when  he  died,  and  does  not  effect 
said  property  which  was  subsequently  acquired  by  him  in  Illinois, 
That  all  the  property  of  which  he  died  seized  was  acquired  by 
deceased  after  he  moved  to  Illinois,  and  after  he  married  com- 
plainant. That  all  the  property  he  left  in  Connecticut  was  long 
since  sold  and  aj^jjlied  to  the  use  of  said  Stephen  H,  and  Han- 
nah Tyler,  his  father  and  mother.  That  said  pretended  will 
devised  and  bequeathed  all  the  property  deceased  had  when  it 
was  made  to  Hannah  Tyler,  his  mother,  after  paying  his  debts, 
for  her  support  during  her  natural  life,  and  if  anything  remained 
after  her  death,  it  was  given  to  Romulus  Sanford  Tyler,  son  of 
Alvin  Tyler,  and  if  deceased  survived  his  mother,  said  Hannah, 
that  his  estate  should  go  to  said  Romulus  S,  Tyler,  and  apj^ointed 
his  brother,  Alvin  Tyler,  to  be  his  executor.  That  said  will,  it 
ever  made,  was  for  the  following  pui"jDoses:  Deceased  owned 
some  real  and  personal  estate  in  Connecticut,  and  was  about  to 
leave  that  and  come  out  West,  and  wished  his  parents,  in  case 
of  his  death,  to  have  the  benefit  of  his  property  in  Connecticut, 
during  their  lives  or  during  the  life  of  his  mother,  and  to  desig- 
nate who  should  succeed  to  the  fee  of  his  property  after  the 
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death  of  his  mother,  if  he  died  on  his  contemplated  western 
tour;  that  he  did  not  intend  or  design  said  will  to  operate  on 
his  after  acquired  property. 

That  Romulus  S.  Tvler  died  about  September,  1843;  that 
Alvin  Tyler  died  in  1846.  That  complainant  has  been  appointed 
administratrix  of  her  deceased  husband's  estate,  and  is  acting 
as  such,  and  as  such  widow  had  a  right  to  such  adminis-  [*153] 
tration  ;  that  as  widow  she  has  a  right,  after  payment  of  debts,  to 
the  whole  of  the  personal  estate  of  deceased  and  one-half 
the  real  estate  of  which  he  died  seized,  as  her  absolute  property, 
and  to  the  use  of  the  homestead  during  life  ;  that  she  is  not  af- 
fected by  the  will,  and  that  only  one-half  of  the  real  estate  is  af- 
fected by  it.  That  such  after  acquired  property,  subject  to  her 
right  to  the  homestead,  should  be  divided  in  fee  in  certain  pro- 
portions, describing  them. 

That  deceased  died  seized  of  certain  real  estate,  particularly 
described  in  the  bill,  all  in  Hancock  county,  Illinois. 

That  deceased  left  more  personal  property  than  will  be  suffi- 
cient to  pay  his  debts.  That  deceased  never  republished  said 
will  after  it  was  made,  but  treated  it  as'having  spent  its  force. 

The  following  is  a  copy  of  the  will  : 

"  In  the  name  of  God,  Amen.  I,  Stephen  H.  Tyler,  Jr.,  of 
Harwinton,  county  of  Litchfield,  and  State  of  Connecticut, 
considering  the  uncertainty  of  the  continuance  of  life,  do  on 
this  27th  day  of  October,  A.  D.  1834,  make  and  publish  this  my 
last  will  and  testament  in  manner  following,  to-wit : 

First.  I  will,  order  and  direct  that  all  my  just  debts  be  duly 
paid  and  satisfied. 

Second.  I  give  and  bequeath  to  my  dear  mother,  Hannah 
Tyler,  all  the  rest  and  residue  of  my .  estate,  both  real  and  per- 
sonal, to  be  used  for  her  support  daring  her  natui-al  life,  and  if 
anything  remain  at  her  decease,  I  will,  order  and  direct  that  it 
be  given  to  Romulus  Sanford  Tyler,  son  of  my  brother,  Alvin 
Tyler,  and  in  case  I  should  survive  my  dear  mother,  I  give  and 
Ijequeath  to  the  said  Romulus  Sanford  Tyler  all  my  estate  here- 
tofore given  to  my  mother. 

Lastly.  I  constitute  and  appoint  my  brother,  Alvin  Tyler, 
executor  of  this  my  last  will  and  testament. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  27th  day  of  October,  A.  D.  1834." 

Defendants  were  all  brought  into  court  by  service  of  process. 
Defendants,  Stephen  H.  Tyler  and  Hannah  Tyler,  filed  their 
answer  to  said  bill,  in  which  they  admit  that  complainant  is 
the  widow  of  Stephen  H.  Tyler,  Jr.,  who  died  in  Hancock 
county,  25th  of  January,  1855,  and  admit  all  the  allegations  of 
bill.  Insist  that  will  has  been  duly  admitted  to  probate  by 
the  County  Court  of  Hancock  county.  111.,  on  the  15th  Aug., 
1855  ;  that  the  copy  of  will  is  correct. 

Insist  that  the  will  operates  on  all  his  property,  and  do  not 
know  what  proportion  of  his  property  was  acquired  after  he 
removed  to  Illinois  and  married  complainant.  Deny  that  they 
have  had  the  benefit  of  his  Connecticut  property. 

[*154:]  Insist  on  Hannah  Tyler  having  a  life  estate  in  all  his 
real  and  personal  estate,  and  deny  that  deceased  did  not  intend 
that  said  will  should  give  direction  to  his  property  acquired  after 
the  execution  of  said  will,  and  insist  that  deceased's  intention  was 
that  the  will  should  operate  as  well  on  his  real  and  personal 
property  that  he  owned  when  the  will  was  made,  as  on  his  after 
acquired  property,  etc.,  etc. 

Charles  R.  Scofield    was   appointed  guardian  ad  litem,  for 
■  Charles  C.  and  John   H.  Tyler,  and  filed  an  answer   for  said 
minors. 

At  the  May  term,  1857,  of  said  Hanfcock  Court,  the  cause 
was  tried  by  the  court,  Sibley,  Judge,  presiding,  on  bill, 
answers,  exhibits  and  replication,  and  a  decree  then  entered 
that  complainant  be  endowed  of  one-third  of  the  lands  in  the 
bill  mentioned,  and  commissioners  were  appointed  to  assign 
said  dower,  and  the  bill  was  dismissed  as  to  all  other  matters 
mentioned  in  said  bill,  comj)lainant  to  pay  one-third  and  defend- 
ants two-thirds  of  the  cost  of  said  cause. 

Complainant  appeals  from  the  decree  dismissing  her  bill  as  to 
all  other  matters  except  dower. 

Williams,  Grimshaw  &  "Williams,  and  George  Edmunds, 
for  Appellant. 

Browning  &  Bushnell,  for  Appellees. 
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SKiNiSTEE,  J.  The  case  shows,  that  Stephen  H.  Tjler  and  the 
comj)lainant  intermarried  in  this  State,  in  1842,  and  here  lived 
as  husband  and  wife  until  his  deatli  in  1855  ;  that  he  died, 
never  having  had ,  a  child,  and  leaving  a  considerable  estate, 
real  and  personal,  in  this  State  ;  and  that  the  defendants  claim 
his  estate  under  a  will  executed  in  the  State  of  Connecticut, 
where  Tyler  then  lived,  in  1834:  ;  which  will  devises  his  entire 
estate  to  his  blood  relatives. 

The  material  question  is,  whether  this  will,  by  the  change  of 
condition  of  the  deceased,  is  revoked. 

It  is  essential  to  a  valid  will,  that  ithe  the 'tninda.nd  intention 
of  the  maker,  in  relation  to  the  matters  to  which  it  relates,  at 
the  time  of  his  death.  And  an  instrument  executed  in  lesjal 
form,  purporting  to  be  a  last  will  and  testament,  whenever 
made,  is  received  as  the  last  will  and  purpose  of  the  maker, 
until  shown  to  have  been  revoked  in  some  of  the  ways  known 
to  the  law. 

Our  statute  contains  substantially  the  same  provisions  in  rela- 
tion to  revocation  of  wills,  as  the  English  statute  of  29  Charles 
II  ;  and  the  courts  of  that  country  have  uniformly  held,  that 
marriage  and  the  Mrth  of  a  child,  effecting  a  radical  [*155] 
change  in  the  condition,  relation  and  duties  of  one  who  before 
had  made  a  will  providing  for  no  such  contingency  or  change  of 
condition,  by  operation  of  law  and  presumptively  revoke  such 
will;  but  that  marriage  alone  will  not  raise  such  presumptive 
revocation.  Bacon's  Ab.,  title  "Wills  and  Testaments,"  H;  1 
Lomax  on  Executors,  sec.  5 ;  1  Jarnian  on  "Wills,  chap.  7,  sec. 
1 ;  Sneed  v.  Ewing^  5  J.  J.  Marsh.  R.  460 ;  Brush  v.  Wilkens^ 
4  John  Ch.  R.  507;  Havens  v.  Yon  Denhury^  1  Denio  R.  27. 

By  the  law  of  descents,  both  in  England  and  in  this  country, 
the  child  may  inherit  the  parent's  estate;  but  there  the  wife  is 
not  heir  to  the  husband,  while  here,  she,  in  case  there  be  no 
child  or  descendant  of  a  child  of  the  husband,  is  such  heir  and 
may  inherit  the  one-half  of  his  lands. 

The  reason  of  the  law  is  the  essence  and  soul  of  the  law; 
and  the  reason  of  the  common  law  rule  existing  here  by  force 
of  our  statute,  making  the  wife  heir  to  the  husband  and  the 
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husband  heir  to  the  wife,  where  there  is  no  child  or  lineal 
descendant,  the  rule  should  go  with  it. 

Where  a  statute  of  the  mother  country  or  of  a  sister  State  is 
adopted  into  our  law,  the  rule  is,  that  with  it  is  adopted  the 
construction  of  such  statute  which,  prior  to  its  adoption,  uni- 
formly obtained. 

The  wife,  ordinarily,  where  there  are  no  children  to  provide 
for,  is  a  far  more  meritorious  object  of  the  husband's  bounty 
than  collateral  kinsmen,  and  is  presumed  to  engage  more  in- 
tensely his  emotions  of  interest  and  affection.  It  cannot,  there- 
fore, be  supposed  that  he  would  willingly  die  leaving  her 
disinherited  and  unprovided  for. 

We  hold,  that  marriage  under  our  statute  making  the  wife 
heir  to  the  husband  and  the  husband  heir  to  the  wife,  where 
there  is  no  child  or  descendant  of  a  child,  is,  in  the  absence  of 
facts  showing  an  intention  to  die  testate  arising  subsequent  to 
the  marriage,  a  revocation  of  a  will  of  the  husband,  made  prior 
to  the  marriage,  disposing  of  his  entire  estate  without  making 
provision  in  contemplation  of  the  relations  arising  out  of  it. 

Decree  reversed  and  cause  remanded, 

Breese,  J,  I  concur  in  the  judgment  on  the  ground  that  the 
case  shows  that,  at  the  time  of  making  the  will  in  Connecticut 
in  1834,  the  testator  was  possessed  of  property  there,  and  there 
is  nothing  in  the  will  to  indicate  that  he  intended  by  it  to  dis- ' 
pose  of  his  after  acquired  property.  As  to  that,  he  died  intes- 
tate, and  the  appellant  becomes  entitled,  under  our  statute,  to 
all  his  personal,  and  one-half  of  his  real  estate,  and  her  dower 

in  the  remainder. 

Decree  reversed. 


[*156]  The  Tbustees  OF  Schools  in  Township  No. 
23,  in  Eange  6  West  of  third  P.  M.,  Plaintiffs  in  Er- 
ror, V.  KiCHAED  H.  Snell  et  al.,  Defendants  in  Error. 

EEROR  TO  TAZEWELL 
The  notice  of  a  judicial  sale  of  property  should  specify  a  time,  or  the  hours 
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within  which,  during  the  ordinary  business  hours  of  the  day,  when  it  would 
be  made;  which  should  be  at  some  public,  accessible  and  convenient  place 
foi"  bidders. 

This  was  a  motion  to  set  aside  a  sale  of  real  estate,  and  heard 
before  Haekiott,  Judge,  at  the  April  term,  1857,  of  tlie  Taze- 
well Circuit  Court. 

A  bill  had  been  previously  filed  to  foreclose  a  mortgage  given 
by  Snell  upon  lots  Xo.  7,  8  and  13  in  school  section  Xo.  16, 
town.  23,  range  6  west  of  the  3rd  p.  m.,  also  on  lots  12,  13, 14, 
15  and  16,  in  block  73,  in  Pehin,  Illinois.  A  decree  was  regu- 
larly entered,  ordering  the  above  lands  and  lots  to  be  sold,  or 
so  much  thereof  as  might  be  necessary  to  pay  the  amount  due 
on  the  mortgage,  which  was  $405]'^.  The  decree  directed 
the  land  to  be  sold  first;  the  commissioner  to  give  notice  of  the 
time,  terms,  and  place  of  sale,  in  some  public  newspaper  pub- 
lished in  the  City  of  Pekin,  for  four  weeks  before  the  day  of 
sale;  sale  to  be  for  cash  in  hand. 

The  commissioner  appointed  to  execute  the  decree,  reported 
that  he  advertised  the  mortgaged  jjremises  for  four  successive 
weeks  in  the  Tazewell  Eegister,  a  newspaper  published  in  the 
city  of  Pekin,  a  copy  of  which  was  filed  with  the  report,  and 
on  the  2nd  day  of  Januarv,  A.  D.  1857,  at  the  front  door  ot 
the  court  house,  m  the  city  ot  Pekin,  exposed  the  same  to  sale 
for  cash  in  hand;  that  B.  S.  Prettyman  bid  for  lot  7,  in  school 
section  16,  etc.,  the  sum  of  one  dollar;  for  lot  N^o.  8  he  bid  one 
dollar;  for  lot  13  he  bid  one  dollar;  and  which,  being  the  highest 
bids,  the  same  were  struck  off  to  him  at  those  prices.  And  that 
for  lot  12,  in  block  73  in  Pekin,  said  Prettyman  bid  $190,  for 
lot  13,  $190;  tor  lot  14,  $20;  for  lot  15,  $20;  for  lot  16, 
$22.61.     The  advertisement  was  m  substance  as  follows: 

State  of  Illinois^  Tazewell  county.  Tazewell  county  Circuit 
Court,  September  term,  1856.  Trustees  of  schools,  etc.,  v  the 
defendants,  naming  all  of  them,  stating  that  he  (the  commis- 
sioner) should,  on  Friday,  the  2nd  of  January  next,  at  the  front 
door  of  the  court  house  in  the  city  of  Pekin,  expose  to  public 
sale  for  cash  in  hand,  the  lands  and  lots  above  mentioned,  (de- 
scribing them),  which  was  signed  by  the  commissioner. 
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There  was  also  a  certificate  of  the  pubhsher  that  the  adver- 
[*15T]  tisement  was  published  for  four  successive  weeks,  the 
first  being  December  4th,  1856,  the  last  December  25th,  185G. 

At  the  April  term,  185T,  John  Wightman,  one  of  the  defend- 
ants, moved  to  set  aside  said  sale,  because, 

1st,  The  lands  in  the  decree  mentioned  were  worth  more  than 
the  amount  of  the  debt,  and  the  purchase  money  of  said  lands 
(being  the  debt  which  said  mortgage  was  given  to  secure)  were 
first  liable  to  be  applied  in  payment  of  the  debt,  and  they  having 
been  sold  for  a  merely  nominal  sum,  are-sale  should  be  ordered. 
2nd,  The  advertisement  was  not  published  four  weeks  before 
the  day  of  sale.  3rd,  The  advertisement  does  not  specify  any 
hours  of  the  day  between  which  the  sale  was  to  be  made.  It 
was  also  proved  that  the  land  in  section  16  was  worth  $600. 

The  court  set  the  sale  aside,  and  ordered  a  re-sale,  to  which 
the  plaintifis  excepted 

B.  S.  Pkettyman,  for  Plaintiffs  in  Error. 

James  Poberts,  for  Defendants  in  Error. 

Skinner,  J.  This  was  a  motion  to  set  aside  a  sale  of  land 
made  on  foreclosure  of  a  mortgage.  The  Circuit  Court  set  the 
gale  aside. 

The  decree  directed  the  master  to  sell  upon  four  weeks'  notice 
of  the  time,  terms,  and  place  of  sale,  published  in  a  public 
newspaper  printed  in  the  city  of  Pekin.  The  notice,  published 
on  the  4tli  of  December,  1856,  stated  that  the  sale  would  be 
made  on  "  the  2nd  day  of  January  next."  The  proof  showed 
that  the  property  was  sold  at  an  enormous  sacrifice.  The  notice 
as  to  the  time  of  sale  was  insufticient. 

The  2nd  day  of  January  included  the  astronomical  period  of 
a  revolution  of  the  earth  upon  its  axis,  twenty-four  hours.  2 
Blackstone's  Com.  141,  and  notes;  1  Cowen's  Treatise,  297.  The 
sale,  therefore,  might,  consistently  with  the  notice,  have  been 
made  immediately  before  midnight  of  that  day,  and  if  it  was  so 
made,  it  is  voidable.  The  object  of  a  public  sale  is,  by  fairness 
and  competition  to  evolve  the  full  value  of  the  ftroperty  exposed, 
and  produce  that  value  in  the  form  of  money.  Tliis  can,  as  a 
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general  rule,  only  be  done  by  making  tlie  sale  at  a  convenient  or 
public  place,  accessible  to  bidders,  and  during  tlie  ordinary 
business  hours  of  tlie  day.  The  notice  should  have  stated  the 
hour  of  sale,  or  that  the  sale  would  be  made  between  certain 
named  hours  of  the  business  portion  of  the  day. 

Decree  affirmed. 


Chaeles   p.  Fkench,   Appellant,   v.   Heistiiy    [*158] 

LowKY,    Appellee. 

APPEAL  FROM  MACOUPIN. 

This  court  will  not  disturb  the  finding  of  the  Circuit  Court  or  of  the  jury, 
upon  the  facts,  unless  the  finding  is  clearly  wrong. 

The  aj^pellee  sued  the  appellant  before  a  justice  of  the  peace, 
and  obtained  judgment  for  $44,  which  was  ap23ealed,  and  the 
following  bill  of  exceptions  was  submitted  as  an  abstract  of  the 
case. 

Be  it  remembered  that  this  cause  was  tried  by  the  court  by 
the  consent  of  parties,  and  that  the  following  was  all  the 
evidence  in  the  case: 

The  plaintiff  proved  by  two  witnesses  that  they  had  at  dif- 
ferent times  and  shops,  since  the  occurrence  of  difficulty  between 
the  parties,  finished  16  pairs  of  window  blinds  for  the  defendant, 
the  materials  of  which  (excepting  the  slats  for  5  or  5^  pairs) 
they  obtained  at  an  unfinished  house  of  the  defendant,  at  which 
the  plaintift"  had  been  working.  The  account  that  he  ofiered  in 
evidence  was  in  the  words  and  figures  following,  to  wit: 

Dr.  C.  p.  French,  Dr. 

1855.  To  Henry  LowRY,  viz. : 

April  8th — To  dressing  up  materials  for  18  pr.  window  blinds. ..$30  00 

"       "  — "  dressing  up  materials  for  6  panel  doors 6  00 

"       "  — "  dressing  up  materials  for  4  door  frames 2  00 

"       "  — "  getting  out  lumber  for  stairs 6  00 

$44  00 

Of  the  last  three  items  in  this  account,  said  witnesses  knew 
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nothing,  Thej  testified  that  after  tlie  occurrence  of  difiiculty 
between  the  parties,  the  plaintiff  told  them  that  the  blinds  were 
to  be  made  and  hung  by  contract,  at  $2.50  a  pair,  and  that  the 
relative  value  of  di-essing  materials  for  blinds  was  two-thirds 
of  the  whole  value.  The  plaintiff  proved  by  another  witness 
that  about  the  1st  of  March,  1855,  he,  at  the  instance  of  the 
plaintiff,  presented  an  account  to  the  defendant  for  about  $4(> 
or  $45,  and  that  the  defendant  said  that  a  part  of  it  would  not 
be  due  until  Christmas.  The  witness  could  not  speak  particu- 
larly of  the  items  of  the  account.  The  defendant  proved  by  a 
justice  of  the  peace  of  the  county,  who  produced  his  docket  and 
papers  in  court,  that  the  plaintiff  sued  the  defendant  on  an  ac- 
count in  May,  1855,  for  carpenter's  work,  for  some  $15,  the 
items  of  which  were  not  embraced  in  the  account  sued  on  in  this 
case;  that  a  set-off  for  house  rent  was  relied  upon  by  the  de- 
fendant; and  on  trial  of  the  cause,  on  evidence  of  the  plaintiff 
and  witnesses,  a  judgment  was  rendered  in  favor  of  plaintiff  for 
some  $5,  which  was  receipted  for  by  him  on  the  docket. 

[*159]  On  the  foregoing  state  of  facts,  the  court  affirmed 
judgment  in  favor  of  the  plaintiff  for  $44,  to  which  decision  of 
the  court  the  defendant  by  his  counsel  at  the  time  excepted. 

This  cause  was  heard  before  Rice,  Judge. 

D.  A.  &  T.  W.  Smith,  for  Appellant. 

J.  M.  Palmee,  for  Appellee. 

Skinner,  J.  Lowry  sued  French,  before  a  justice  of  the 
peace,  on  an  account  for  carpenter  work  and  materials  furnished, 
and  recovered  judgment  for  $44.  French  appealed  to  the 
Circuit  Court,  where  the  cause  was  tried  by  the  court  and  the 
judgment  below  afiirmed.  On  the  trial,  the  plaintiff  j^roved  by 
a  witness  a  portion  of  his  account  for  work  done  and  materials 
furnished,  and  then  proved  by  another  witness  that  in  March, 
1855,  he,  witness,  at  the  plaintiff's  request,  presented  his  account 
of  from  forty  to  forty-five  dollars  to  the  defendant  for  settle- 
ment, and  that  the  defendant  (not  disputing  the  correctness  of 
the  account)  said  a  part  of  it  would  not  be  due  until  the  next 
Christmas.     The  defendant  proved  that  the  plaintiff,  in  May, 
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1855,  sued  him  before  a  justice  of  the  peace  on  a  different 
account,  for  fifteen  dollars,  and  recovered  judgment  for  five 
dollars. 

We  cannot  disturb  the  finding  of  the  court.  It  is  ijinpossible 
so  fully  and  certainly  to  comprehend  the  merits  of  a  cause,  pre- 
sented by  the  parties  in  open  court  and  investigated  directly 
thi'ough  the  medium  of  witnesses  before  the  court,  thus  afibrding 
opportunity  of  viewing  all  the  surroundings  of  the  controversy 
and  of  judging  of  the  means  of  knowledge  of  facts  and  fairness  of 
the  witnesses,  on  reproduction  of  the  case  by  bill  of  exceptions. 
Therefore,  this  court  will  not  disturb  the  finding  of  the  Circuit 
Court,  or  the  verdict  of  a  jury  upon  the  facts,  unless  that  finding 
is  clearly  wi'ong.  A  portion  of  the  plaintifl^'s  account  was 
proved,  and  upon  presentation  no  complaint  was  made  concern- 
ing it  by  the  defendant,  except  as  to  the  time  of  payment;  and 
the  suit  and  recovery  proved  by  defendant,  in  bar,  was  upon  a 
different  demand,  which  could  not  embrace  another  demand  not 

then  due. 

Judgment  affirmed. 


Leonard   H.   Wilkey,  Plaintiff  in  Error,  v.  [*160] 
The  City  of  Pekw,  Defendant  in  Error. 

ERROR  TO  TAZEWELL. 

Where  a  city  charter  confers  power  to  levy  and  collect  taxes  upon  all  property 
within  its  limits,  property  of  a  resident  having  its  actual  situs  without  the 
limits  of  the  city  is  not  taxable. 

The  place  or  sjYms  of  a  vessel  is  the  place  of  its  registration  and  port  from 
which  it  regularly  departs  and  returns. 

This  cause  was  tried  before  Harriott,  Judge.    The  opinion 
of  the  court  furnishes  a  statement  of  the  case. 

Egberts,  for  Plaintiff  in  Error. 

B.  S.  Prettyaian,  for  Defendant  in  Error. 

Skinner,  J.     Tliis  was  an  action  of  assumpsit.     The  cause 
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was  submitted  to  the  court  upon  tlie  following  agreed  statement 
of  facts : 

That  the  defendant  is  a  corporation,  dnlj  incorporated  as  a 
city  under  the  general  law,  entitled  "  An  Act  to  Incorporate 
Towns  and  Cities,"  approved  February  10th,  1849,  and  acting 
as  such  under  the  act  incor^^orating  the  cities  of  Quincy  and 
Springfield;  that  the  plaintiff  is  a  resident  of  said  city,  and 
was  a  resident  thereof  at  the  time  of  the  tax  hereinafter  stated. 

That  the  plaintiff,  at  the  time  of  the  assessment  of  the  tax, 
was  part  owner  of  the  steamboat  called  the  Challenge;  that 
part  of  said  boat  was  owned  at  the  said  time  by  persons  resid- 
ing in  St.  Louis,  Missouri;  that  for  the  year  1856  the  said  city 
of  Pekin  assessed  a  tax  upon  the  said  defendant's  interest  in 
said  boat,  of  twenty-five  dollars ;  that  at  the  time  said  tax  was 
assessed,  said  boat  was  registered  at  St.  Louis,  Mo.,  and  was 
running  on  the  Illinois  river,  touching  at  Pekin  on  her  upward 
and  downward  trips,  to  take  on  and  discharge  freight,  and  for 
that  purpose  only;  that  said  plaintiff's  interest  in  said  boat  was 
assessed  by  the  assessor  for  State  and  county  purposes,  and  the 
city  tax  was  regularly  extended  by  the  county  clerk  in  pursu- 
ance of  the  general  law,  and  that  the  tax  was  regular,  if  the 
interest  of  the  plaintiff  in  the  boat  was  subject  to  taxation  for 
city  purposes;  that  the  said  tax  was  assessed  for  city  purposes, 
and  that  the  same  has  been  paid  by  the  plaintiff  into  the  treas- 
ury of  said  city ;  that  this  suit  is  brought  to  recover  the  tax  so 
paid  by  the  said  plaintiff  to  the  said  defendant,  as  tax  illegally 
assessed  by  the  said  city  upon  said  boat ;  that  if  the  said  city 
had  no  right  to  assess  and  collect  a  tax  upon  the  plaintiff's  in- 
[  '"^161  ]  terest  in  said  boat,  the  plaintiff  is  entitled  to  recover  the 
said  twenty -five  dollars. 

Judgment  was  rendered  for  the  defendant. 

It  was  also  agreed  that  this  agreement  might  be  •  considered 
as  a  bill  of  excej)tion,  and  tliat  if  the  Supreme  Court  should  be 
of  opinion  that  said  plaintiff's  interest  in  said  boat  was  not  sub- 
ject to  taxation  for  city  purposes,  that  judgment  should  be  ren- 
dered by  the  Supreme  Court  for  the  plaintiff  for  twenty-five 
dollars  and  costs  of  suit. 

The  laws  incorporating  the  cities  of  Quincy  and  Springfield 
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are  adopted  as  the  basis  of  the  corporate  powers  of  the  city  of 
Pekin. 

Those  laws  confer  power  "  to  levy  and  collect  taxes  upon  all 
property,  real  and  personal,  within  the  limits  of  the  city."  In 
terms,  under  those  laws,  property  being  within  the  corporate 
limits  of  the  city  only  is  subject  to  taxation;  and  the  city  would 
have  no  power  to  tax  property  of  residents  of  the  city  having 
its  actual  situs  without  those  limits.  As  a  general  rule,  personal 
property  follows  the  person  of  the  owner,  and  in  contemplation 
of  law  has  its  place  where  he  is  doTniciled/  but  municipal  cor- 
porations, having  no  power  to  protect  property  not  being  within 
their  corporate  limits,  can  render  no  equivalent  for  the  right  of 
taxation  of  such  property,  and  there  is  no  propriety  in  the  ap- 
plication of  this  rule  to  them  for  purposes  of  revenue.  And  it 
is  evident  that  the  legislature  intended  to  confine  their  power 
of  taxation  to  proj)erty  actually  within  their  territorial  juris- 
diction. The  place,  or  situs,  of  a  vessel  must  of  necessity  be 
the  place  of  registration  and  port  from  and  to  which  it  regularly 
departs  and  returns. 

The  tax  was  collected  without  authority.  The  city  of  New 
Albany  v.  Ifeehin,  3  Ind.  E.  (Porter)  481.  The  judgment  is 
reversed,  and  judgment  will  be  entered  in  this  court,  in  pursu- 
ance of  the  agreed  case,  for  plaintiff  for  twenty -five  dollars. 

Judgment  reversed. 


James  M.  Eobektson,  Appellant,  v.  James  R.  Hamet, 

Appellee,  and 
The  Same  v.  The  Same. 

appeal  from  coles. 

Tnere  is  no  necessity,  in  a  suit  brought  by  a  second  assignee  of  a  note  (which 
has  been  partially  paid)  to  allege  a  consideration  for  each  of  the  indorse- 
ments; nor  is  it  necessary  to  specially  allege  non-payment  to  the  respective 
holders,     A  general  breach  is  sufficient. 

An  assessment  of  damages  in  such  a  case  by  the  clerk,  where  a  defendant 

•  abides  his  demurrer  to  the  declaration,  is  authorized. 
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[*162]  The  opinion  of  the  court  gives  a  statement  of  the 
case.     The  cause  was  heard  before  Emerson,  Judge. 

O.  B.  FicKLTN,  for  Appellant. 

C.  H.  Constable,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  plaintiff 
below  declared  specially  on  a  promissory  note,  executed  by  the 
defendant  to  one  Murdock.  The  declaration  alleges  the  execu- 
tion of  the  note,  the  indorsement  of  the  same,  by  the  payee,  to 
one  Braigg,  the  indorsement  of  the  same,  by  Bragg,  to  the 
plaintiff;  and,  after  admitting  certain  payments  made  and 
indorsed  on  the  note,  alleges  a  promise  of  the  maker,  the 
defendant,  in  consideration  of  the  premises  stated,  to  pay  the 
residue  mipaid  of  the  note  to  the  plaintiff,  and  concludes  with 
an  allegation  of  non-payment  of  the  said  residue,  and  of  the 
planitift^'s  damages. 

A  general  demurrer  was  interposed,  which  was  overruled. 

The  defendant  abiding  his  demurrer,  the  clerk  assessed  the 
plaintiff's  damages,  and  the  court  rendered  judgment  thereon. 

There  is  no  error  in  the  record.  There  was  no  necessity  of 
alleo-ino;  a  consideration  for  the  several  indorsements,  for  eacli 
indorsement  imports  a  consideration.  And,  indeed,  as  between 
these  parties,  the  consideration  for  the  indorsements  is  immate- 
rial. The  note  being  negotiable,  the  indorsements,  with  or 
without  consideration,  vested  title  to  the  note  in  the  last 
indorsee,  and  created  a  privity  between  him  and  the  maker,  and 
a  liability  upon  which  action  could  be  maintained.  Nor  was  it 
necessary  to  specially  allege  non-payment  to  the  respective 
holders  of  the  note,  prior  to  tlie  plaintiff",  for  the  general  breach, 
or  allegation  of  non-payment  of  the  note,  at  tlie  conclusion  of 
the  declaration,  extends  to  the  entire  cause  of  action  alleged, 
and  negates  payment  to  all  and  every  person  to  whom  it  could 
lawfully  be  made.     Saunders'  PI.  and  Ev.  133. 

The  admission  of  part  payment  could  do  no  harm,  nor  impair 
the  plaintiff's  cause  of  action,  and  the  allegation  of  non-payment 
of  the  residue  is  a  good  breach. 

The  assessment  of  damages  by  the  clerk  is  sjjecially  author- 
190 


DECEMBER  TERM,  1857.  162 

Hill  et  al.  t\  Enders  et  al. 

ized,  bj  statute,  in  case  of  interlocntorj  judgment — on  default 
or  nil  dicit — in  actions  upon  instruments  of  writing,  where  the 
damages  rest  in  computation.     Statutes  1858,  261,  262. 

Judgment  affirmed. 


Heney  Hill  et  al,  Appellants,  v.  William  F.  [  '''IGS  ] 
Endeks  et  al,   Appellees. 

APPEAL  FROM  HANCOCK. 

A  plea  to  an  action  upon  a  promissory  note,  which  avers  that  a  part  of  the 
snm  included  in  the  note  as  the  consideration,  was  so  included  upon  the 
express  agreement  with  the  plaintiffs  that  suit  should  not  be  brought  up- 
on it  for  sixty  days,  which  time  had  not  elapsed,  is  good  as  showing  a  par- 
tial failure  of  consideration. 

A  plea,  which  avers  an  agreement  not  to  sue,  made  subsequent  to  the  note, 
would  be  bad. 

Tms  was  an  action  of  assumpsit,  brought  in  the  Circuit  Court 
of  Hancock  county,  by  the  appellees,  against  the  appellants  and 
others  not  served.  The  cause  was  tried  at  the  October  term  of 
said  court,  1857,  before  Sibley,  Judge,  and  a  jury,  who  ren- 
dered a  verdict  in  favor  of  the  appellees  and  against  the  appel- 
lants for  $1,737.18  damages,  for  which  and  costs  the  court 
rendered  a  judgment. 

The  declaration  contains  one  special  and  the  usual  common 
counts.  The  special  count  is  upon  a  promissory  note  given  by 
the  appellants  and  the  other  defendants  below  as  partners,  under 
the  firm  name  of  Hill,  Knox  &  Co.,  to  the  appellees,  for 
Sl,721.89,  bearing  date  September  19th,  1857,  and  payable  to 
the  appellees  or  order,  one  day  after  date,  with  interest  from 
date  at  ten  per  cent,  per  annum,  and  is  in  the  usual  form. 

The  appellants  filed  three  jDleas.  The  first,  non-assumpsit, 
upon  which  issue  was  joined.  The  second  and  third  pleas  were 
special.  To  these  last  the  appellees  demurred,  and  the  appel- 
lants joined  in  the  demurrer.  The  court  sustained  the  demurrer, 
and  gave  the  appellants  leave  to  amend  both  of  said  pleas. 
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The  appellants  afterwards  filed  the  following  amended  pleas, 
as  amendments  to  their  aforesaid  second  and  third  pleas,  to 
wit: 

"  And  now  come  the  defendants,  Henrj  Hill,  "William  Hill, 
John  Hill,  James  B.  Hill  and  Peter  Hill,  and  for  amendment 
to  their  plea  secondly  above  pleaded,  say  actio  non,  as  to  594  i^^ 
dollars  claimed  in  said  declaration,  because  they  say  that  five 
hundred  and  ninty-four  ^^  dollars  of  the  consideration  of 
the  note  in  said  declaration  mentioned  was  included  in  said 
note,  and  that  amount  of  said  consideration  of  said  note  was 
the  agreement  of  the  plaintiiFs  to  extend  the  time  of  the  pay- 
ment of  said  note  for  sixty  days  from  the  date  thereof,  and  that 
they,  said  j)laintifis,  would  not  demand  payment  of  said  note, 
nor  sue  upon  the  same  for  sixty  days  from  the  date  thereof,  and 
[*164]  that  so  much  of  said  consideration  has  failed  in  this, 
that  said  2:)laintifFs  brought  suit  upon  said  note  and  demanded 
pajmient  of  the  same  before  the  expiration  of  said  sixty  days 
from  the  date  thereof,  and  did  not  extend  the  said  time  of  the 
papnent  of  said  note,  but  on  the  contrary,  in  violation  of  that 
agreement,  brought  suit  upon  the  same  before  the  expiration  of 
said  sixty  days,  and  this  they  are  ready  to  verify,  wherefore  they 
pray  judgment,  etc." 

.  "  And  now  come  the  defendants,  Henry  Hill,  William  Hill, 
John  Hill,  James  B.  Hill,  and  Peter  Hill,  and  for  amendment 
to  their  plea  thirdly  above  pleaded,  say,  actio  non,  because  they 
say  that  after  the  execution  of  the  note  in  said  declaration 
mentioned,  and  on  the  same  day  of  the  execution  thereof,  that 
the  plaintiiFs,  for  a  valuable  consideration  to  them  paid  by  the 
defendants  in  this  cause,  to  wit  :  On  the  day  of  the  execution 
of  said  note,  and  after  the  same  was  executed  and  delivered  to 
the  said  plaintiifs,  they,  said  plaintiffs,  agreed  and  contracted  to 
and  with  the  defendants  to  extend  the  time  of  the  payment  of 
said  note  for  sixty  days  from  the  date  thereof,  which  period  had 
not  elapsed  previous  nor  at  the  time  of  the  commencement  of 
this  suit,  and  this  they  are  ready  to  verify,  wherefore  they  pray 
judgment,  etc." 

The  appellees  demurred  generally  to  said  amended  plea  No. 
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2,  and  the  appellants  joined  in  said  demurrer;  but  the  court 
sustained  the  same  to  the  plea. 

Tlie  cause  was  tried  and  judgment  rendered,  at  October  term, 
1857. 

The  aforesaid  amended  plea,  ]N"o.  3,  was  filed  on  the  21st  of 
October,  1857,  and  at  the  time  of  said  trial  and  judgment  it 
had  in  no  way  been  disposed  of.  No  issue,  either  of  fact  or 
law,  had  been  formed  on  it,  and  no  replication,  demurrer,  or 
other  answer  had  been  filed  to  it. 

"Wheat  &  Gkover,  for  Appellants. 

Williams,  Geimshaw  &  Williams,  for  Appellees. 

Skinnee,  J.  This  was  an  action  of  assumpsit  on  a  promissory- 
note  executed  by  the  defendants  below  to  the  plaintiflis,  and 
made  payable  one  day  after  date.  The  defendants  pleaded  the 
general  issue  and  two  special  j^leas.  The  first  special  plea 
alleges  that  as  to  five  hundred  and  ninety -four  dollars  of  the 
promissory  note  sued  on,  the  same  was  included  in  the  note  as 
the  consideration  of  an  agreement,  then  made,  on  the  part  of 
the  plaintififs,  with  the  defendants,  that  suit  should  not  be  brought 
on  the  note  for  the  period  of  sixty  days  after  the  making  thereof; 
that  the  plaintift's,  disregarding  this  agreement,  did  not  [*165] 
delay  suit  on  the  same  for  sixty  days,  but,  before  the  expiration 
of  said  period,  brought  this  suit  on  said  note  ;  and  these  tacts 
were  pleaded  as  a  part  faihire  of  consideration. 

The  second  special  plea  sets  up  an  agreement,  for  a  valuable 
consideration,  made  after  the  execution  of  the  note  and  on  the 
same  day,  between  the  plaintiffs  and  defendants,  that  the  plain- 
tiffs should  not  demand  payment  of  the  note  for  sixty  days 
thereafter,  and  alleges  that  that  period  had  not  elapsed  at  the 
time  of  the  commencement  of  the  suit. 

To  the  first  special  plea  the  court  sustained  a  demurrer,  and 
the  second  special  plea  being  unanswered,  the  cause  was  tried 
on  the  general  issue,  and  judgment  rendered  for  the  plaintiffs. 

The  defendants  below  seek  to  reverse  the  judgment,  on  the 
grounds  that  the  court  erred  in  sustaining  the  demurrer  to  their 
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Urst  special  plea,  and  inrenclering  judgment  against  tliem  while 
their  second  special  plea  remained  unanswered. 

It  is  true  that  parol  evidence  of  a  contract  made  at  the  time 
of,  or  prior  to,  tlie  execution  of  a  written  contract,  is  not  admis- 
sible to  change  the  legal  force  and  effect  of  the  writing,  or  to 
make  the  contract  different  from  what  the  writing  imports.  The 
contract  sued  on  was  to  pay  a  sum  of  money  on  a  given  day, 
and  this  contract  is  in  no  manner  changed  by  the  facts  set  up  in 
the  first  special  plea. 

^Notwithstanding  these  facts,  the  plaintiffs  could  sue  when  the 
note  by  its  terms  became  due,  and  their  contract  to  forbear  suit 
would  be  no  bar,  although  they  might  be  liable  for  damages, 
perhaps,  for  its  violation.  The  consideration  of  the  note,  as 
well  as  the  failure  of  the  consideration,  may  be  proved  by  parol. 

Here,  the  five  hundred  and  ninety-four  dollars  was  a  part  of 
the  note,  and  the  considei'ation  of  this  amount  was  the  under- 
taking to  delay  suit  for  sixty  days. 

The  note  being  sued  on  before  the  expiration  of  that  period, 
in  violation  of  the  agreement  uj)on  the  faith  of  which  that  sum 
was  incorporated  into  the  note  and  promised  to  be  paid,  the 
consideration  of  the  note  necessarily  in  part  failed.  The  de- 
fendants did  not  get  what  they  were  to  have  as  the  consideration 
of  this  portion  of  the  note,  and  it  would  be  inequitable  for  the 
plaintiffs  to  have  the  money  and  withhold  the  consideration  by 
them  agreed  to  be  given  for  it.  We  hold  the  plea  substantially 
good,  as  a  plea  of  part  failure  of  consideration. 

The  second  special  plea  constitutes  no  bar  to  the  action. 
Guard  v.  Whiteside,  13  111.  E..  7.  It  was  immaterial;  and  had 
issue,  by  traverse  of  the  facts  alleged,  been  joined  on  it,  and 
found  for  the  defendants,  the  plaintiffs  would  have  been  entitled 
[*166]  to  judgment,  notwithstanding  the  verdict,  the  issue  be- 
ing immaterial.     McCully  v.  Silverburg,  18  111.  R.  306. 


Judgment  reversed  and  cause  remanded. 


Judgment  reversed. 
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The  Illinois  Central  Eaileoad  Company,  Appellant, 
V.  Brock  Hays  et  al.,  Appellees. 

appeal  from  champaign. 

Where  the  evidence  justifies  a  yerdict,  a  case  will  not  be  disturbed  upon  the 
facts  alone. 

This  was  an  action  of  assumpsit  brought  by  the  appellees 
against  the  appellant  in  the  court  below,  for  damage  done  to  hogs 
of  appellees,  by  delay  in  the  transit  while  being  carried  from 
Okaw  to  Chicago  by  appellant. 

The  evidence  showed,  that  a  few  days  prior  to  January  8th, 
1856,  an  agent  of  appellant  agreed  with  appellees  to  furnish 
cars  to  carry  a  lot  of  live  fat  hogs  from  Okaw  to  Chicago  as 
soon  as  he  could ;  that  on  said  January  8th,  plaintiffs  found  two 
open  stock  cars  and  nine  box  cars  at  Okaw;  that  with  the  assist- 
ance of  a  servant  of  defendant,  they  put  550  hogs,  weighing 
250  pounds  gross,  into  said  cars  ;  said  hogs  were  worth  four 
and  a  half  cents  per  pound,  gross  weight ;  said  hogs  were  loaded 
in  the  afternoon,  and  by  regular  course  of  transit  would  be  taken 
to  Urbana  early  that  night  and  leave  there  at  five  o'clock,  A.  M., 
on  the  9th,  and  reach  Chicago  at  four  or  five  o'clock,  P.  M.,  same 
day;  that  six  of  the  cars  were  taken  part  of  the  way  the  night 
of  the  8th  and  left  till  the  forenoon  of  the  9th,  and  the  other 
five  cars  left  Okaw  on  the  forenoon  of  the  9th,  and  during  said 
forenoon  all  were  taken  to  Urbana,  and  remained  there  till  the 
morning  of  the  11th,  at  five  o'clock,  when  they  started  to  Chi- 
cago, reaching  there  at  four  or  five  o'clock,  P.  M.,  same  day; 
all  the  time  the  weather  was  excessively  cold,  and  on  the  morn- 
ing of  the  8th,  six  hogs  were  dead  in  one  of  the  cars  and  six  or 
eight  in  another,  and  some,  the  exact  number  not  proved,  dead^ 
in  some  other  cars  ;  when  they  reached  Chicago,  forty,  it  was 
proved  by  one  witness,  and  twenty-four  to  forty  by  another, 
were  dead,  and  the  plaintiflfs  sold  the  dead  bodies  for  eighty-six 
dollars. 

Plaintifis  proved  that  in  the  three  days  that  the  hogs  were  on 
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the  cars,  the  living  ones  would  lose  about  twenty-five  pounds 
each,  gross. 

[*167  ]  Defendant  proved  that  they  would  lose  two  and  a  half 
pounds  each  per  day,  nett,  and  that  want  of  water  was  the  cause 
that  prevented  the  hogs  being  taken  to  Urbana  on  the  night  of 
the  8th,  but  no  notice  of  want  of  water  or  other  cause  was  given 
to  plaintifis  why  the  hogs  were  not  taken  to  Chicago  in  regular 
course. 

The  jury  found  for  plaintiffs,  and  assessed  their  damages  at 
$860.25. 

Defendant  moved  for  a  new  trial,  on  the  ground  that  the 
damages  were  excessive  and  not  warranted  by,  but  contrary  to, 
the  evidence. 

Plaintiff  remitted  all  but  $600,  when  the  motion  was  over- 
ruled and  judgment  rendered  for  $600  and  costs;  to  which 
overruling  and  rendering  judgment  defendant  expected. 

A.  Lincoln  and  H.  C.  Whitney,  for  Appellant. 

C.  H.  Constable,  for  Appellees. 

Skinner,  J.  This  was  an  action  of  assumpsit  brought  by  the 
plaintiffs  below  against  the  defendant  for  breach  of  a  contract 
for  the  transportation  of  the  plaintiffs'  hogs  from  Okaw  to 
Chicago.  The  cause  was  tried  by  jury,  who  returned  a  verdict 
against  the  defendant  for  $860.25.  The  defendant  moved  to 
set  aside  the  verdict  as  excessive.  The  plaintiff  then  remitted 
of  the  verdict  $260.25,  and  the  court  overruled  the  motion  and 
rendered  judgment  for  $600.  The  only  question  in  the  case  is, 
whether  the  evidence  justified  a  verdict  for  the  amount  for  which 
the  judgment  was  rendered.  The  evidence  clearly  justified 
such  verdict,  and  we  do  not  regard  it  important,  as  it  is  a  mere 
question  of  fact,  to  attempt,  in  this  opinion,  an  analysis  of  the 
evidence  before  the  jury. 

Judgment  affirmed. 
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Joseph  Lane  et.  al,  Appellants,  v.  William  T.  Adams, 

Appellee. 

appeal  from  CLARK. 

Wliere  a  contract  lias  been  fully  executed,  and  nothing  remains  to  be  done 
under  it  but  the  payment  of  money,  which  the  defendant  is  to  do,  the 
plaintiff  may  recover  in  indebitatus  assumpsit  under  the  common  counts. 

A  promissory  note,  as  a  rule  of  pleading,  may  be  recovered  under  the  com- 
mon money  counts. 

This  was  a  proceeding  instituted  in  the  Clark  Circuit  Court, 
by  "William  T,  Adams,  against  Joseph  Lane,  James  McCabe, 
Lewis  Bradley  and  William  Calvert,  by  action  of  as-  [  *168  ] 
sumpsit,  at  June  term,  A.  D.  1857,  of  said  court. 

The  record  shows  that  the  summons  issued  in  this  cause  was 
served  upon  all  of  said  defendants,  except  William  Calvert, 
who  was  not  found.  It  also  shows  that  the  declaration  con- 
tained a  special  count  on  a  promissory  note,  and  also  the  com- 
mon counts  for  money  "  had  and  received,"  for  "money  paid, 
laid  out,"  etc.,  for  "money  lent,"  and  for  "money  due  on 
account  stated." 

Tlie  plea  of  the  general  issue  was  filed. 

The  said  cause  came  on  to  be  tried,  a  jury  was  waived,  and 
the  case  submitted  to  the  court,  and  the  court  gave  judgment 
for  plaintiff  for  $376.80,  and  costs  of  suit.  Haklan,  Judge, 
presided. 

Tlie  defendants  excepted  to  the  opinion  of  the  court  in  re- 
fusing to  non-suit  the  said  plaintiff,  and  also  to  the  decision  of 
the  court  in  rendering  judgment  for  said  plaintiff. 

Tlie  bill  of  exceptions  shows  that  said  plaintiff  offered  in 
evidence  the  note  on  which  said  suit  was  brought,  to  the 
introduction  of  which  the  defendants  objected;  that  the  court 
sustained  the  objection;  that  then  plaintiff  called  two  wit- 
nesses, who  testified  that  they  witnessed  the  execution  of  said 
note,  and  that  defendants  signed  the  same,  and  that  they 
(witnesses)  heard  the  contract  between  plaintiff  and  defendants, 
and  that  the  consideration  of  note  was  in  part  for  certain  real 

estate  sold. 
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Bill  of  exceptions  shows  that  defendants  moved  the  court  to 
non-suit  plaintiff,  which  motion  the  court  overruled,  and  gave 
judgment  for  the  amount  due  upon  the  note.  Exceptions 
fm'ther  show  that  the  defendants  excepted  to  the  overruling  of 
the  motion  for  non-suit,  and  to  the  judgment  for  the  plaintiff. 

C.  H.  Constable,  for  Appellants. 

S.  T.  Logan,  for  Apjjellee. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  declara- 
tion contained  a  special  count  upon  a  promissory  note,  executed 
by  the  defendants  to  the  plaintiff  below,  and  the  common  money 
counts.  The  defendants  pleaded  the  general  issue,  and  the 
cause  was  tried  by  the  court.  Upon  the  trial,  the  plaintiff 
offered  in  evidence  a  promissory  note,  executed  by  defendants 
to  the  plaintiff,  but  the  same  being  objected  to  as  variant  from 
that  described  in  the  special  count,  was  rejected. 

The  plaintiff  then  proved  the  execution  of  the  note  by  the 
defendants,  and  that  the  consideration  of  it  was  real  estate,  sold 
[*169]  by  the  plaintiff  to  another  party,  and  offered  the  note  in 
evidence,  under  the  common  counts.  The  court  admitted  the 
note  under  those  counts,  and  rendered  judgment  for  the  plaintiff. 

"Wliere  a  contract  has  been  fully  executed  on  the  part  of  the 
plaintiff,  and  nothing  remains  to  be  done  under  it  but  the  pay- 
ment of  money,  whicli  payment  it  is  the  duty,  under  the  contract, 
of  the  defendant  to  make,  the  plaintiff  need  not  declare 
specially,  and  may  recover  in  indebitatus  assumpsit.  2  Phillips' 
Ev.,  chap.  9,  p.  108. 

A  promissory  note  imports  a  consideration,  and  it  is  unneces- 
sary, under  the  general  issue,  to  prove  a  consideration  aliunde; 
and  it  is  wholly  immaterial  whether  the  real  consideration  be 
money  lent,  work  and  labor,  land  sold,  a  balance  found  due 
\\\>6i\  an  account  stated,  or  other  thing  that  is  money's  worth. 

It  is  a  money  demand,  payable  absolutely,  containing  its  own 
evidence  of  consideration,  and,  as  a  rule  of  pleading,  may  be 
recovered  under  the  common  money  counts. 

These  counts  were  originally  introduced  to  afford  facility  and 
certainty  in  actions  for  mere  money  demands,  avoiding  the 
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prolixity  of  special  counts,  and  the  hazard  of  variance  from 
particular  description  of  the  contract  sued  on.  The  gist  of 
these  counts  being  money  due,  the  note  was  recoverable  under 
them,  whatever  might  have  been  the  consideration  (good  in  law) 
for  which  it  was  given.  This  is  directly  decided  in  the  following 
cases:  Smith  v.  Van  Loan,  16  Wend.  R.  659  ;  Pay  son  v. 
WUtcomb^  15  Pick.  R.  212;  Hughes  v.  Wheeler,  8  Cow.  R.  77. 

Judgment  affirmed. 


The  People,  Plaintiffs  in  Error,  v.  Horace  E.  Witt 
et  al.,  Defendants  in  Error. 

ERROR  TO  SCHUYLER. 

The  proper  course,  on  default  in  performance  of  the  condition  of  a  recogni- 
zance, is  to  enter  a  judgment,  declaring  the  same  forfeited. 

The  recognizance  of  record  and  judgment  of  forfeiture,  are  sufficient  evidence 
to  authorize  a  judgment  in  an  action  of  debt,  or,  under  proper  averments, 
upon  a  scire  facias. 

The  plaintiffs  commenced  an  action  of  debt  to  the  April  term 
of  the  Schuyler  Circuit  Court,  1855,  upon  the  following  recog- 
nizance: 

State  of  lUiiwis,  Schmjler  County,  ss. — Personally  came  before  the  under- 
signed, James  L.  Anderson  and  Edward  Bertholf,  two  of  the  justices  of  the 
peace  within  and  for  said  county,  R.  C.  Farnham  and  Nathan  Moore,  and  [*170] 
jointly  and  severally  acknowledged  themselves  to  owe  and  be  indebted  to  the 
people  of  the  State  of  Illinois,  in  the  sinu  of  five  hundred  dollars,  forthe  pay- 
ment whereof  they  hereby  bind  themselves,  their  heirs,  executors,  and  ad- 
ministrators, as  also  their  goods  and  chattels,  lands  and  tenements.  Signed, 
and  sealed  this  tenth  day  of  October,  A.  D.  1853.  The  condition  of  the 
foregoing  recognizance  is  such,  that  whereas  the  above  bounden  R.  C.  Farn- 
ham was,  on  the  7th  day  of  June,  examined  before  James  L.  Anderson  and 
P'dward  Bertholf,  two  justices  of  the  peace  of  said  county  of  Schuyler,  on  a 
charge  of  forgeiy,  and  was  required  to  give  bail  for  his  appearance  on  the 
first  day  of  the  next  Circuit  Court,  to  be  holden  within  and  for  the  said 
county  of  Schuyler,  in  the  State  of  Illinois,  at  the  court  house  in  said  county, 
in  the  sum  of  five  hundred  dollars;  now,  if  said  R.  C.  Farnham  shall  per- 
sonally be  and  appear  at  the  said  court  house  on  the  first  day  of  said  term,  to 
answer  said  complaint,  and  whatever  may  then  and  there  be  objected  against 
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him,  and  shall  abide  the  order  of  the  court  and  not  depart  without  leave, 

then  this  recognizance  shall  be  void,  otherwise  to  remain  in  full  force  and 

virtue. 

R.  C.  FAENHAM.        [  seal.  J 

NATHAN  MOORE.       [  seal.  ] 

Taken  and  acknowledged  before  us  this  10th  day  \ 

of  October,  1853.       James  L.  Andkrson,  J.  P.     ^ 

Edward  Bertholf.  J.  P.     ) 

L.  D.  Erwin,  Clerk. 

Filed,  Oct.  10, 1853. 

And  upon  a  default  of  said  recognizance,  had  at  the  October 
term  of  said  Circuit  Court,  as  follows: 

Wednesday,   October  19,  1853. 
THE  PEOPLE.      ) 

V.  [For  Forgery. 

R.  C.  FARNHAM.  ) 

Tliis  day  came  the  people  by  the  State's  attorney,  and  the  defendant,  R.  C. 
Famham,  being  three  times  solemnly  called,  came  not,  nor  any  one  for  him, 
but  made  default,  and  Nathan  Moore,  liis  security,  being  three  times  solemnly 
called,  came  not,  but  made  default,  and  failed  to  produce  the  body  of  the  de- 
fendant, whereupon  the  States  attorney  prayed  a  forfeiture  of  the  recogni- 
zance herein.  It  is,  therefore,  considered  by  the  court  that  the  recognizance 
herein  be  forfeited,  and  it  is  ordered  that  a  writ  of  scire  facias  issue  against 
the  said  defendant,  R.  C.  Famham,  and  Nathan  Moore,  his  security,  return- 
able to  the  next  term  of  this  court,  requiring  them  to  appear  and  show  cause 
why  judgment  should  not  be  had  against  them  for  such  forfeiture. 

The  declaration  consists  of  four  counts,  in  each  of  which 
every  averment  is  made  necessary  to  uphold  a  judgment  against 
the  defendant  Moore,  who  alone  is  served  with  process. 

To  which  four  couuts  the  defendant  filed  the  plea  of  nul  tiel 
record,  upon  which  a  trial  was  had. 

The  plaintiff  read  in  evidence  the  foregoing  recognizance, 
certificate  of  aclcnowledgment,  and  filing,  and  the  judgment  of 
forfeiture  before  mentioned,  and  order  dismissing  the  scirefacias., 
[  *171  ]  upon  which,  upon  motion  of  defendant,  the  said  evi- 
dence was  excluded,  and  the  court,  Walker,  Judg^,  presiding, 
found  the  issue  for  defendant,  and  rendered  judgment  upon  the 
finding. 

The  plaintiff  excepted  the  ruling  of  the  court  in  excluding 
the  evidence,  and  entered  his  motion  for  a  new  trial. 

J.  S.  Bailey,  State's  Attorney,  for  the  People. 

Lincoln  &  Herndon,  for  Defendants  in  Error. 
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Skinxer,  J.  This  was  an  action  of  debt  on  a  recognizance 
taken  in  a  criminal  prosecution. 

The  declaration  counts  upon  the  recognizance  as  a  record  of 
the  Circuit  Court,  and  alleges  that  the  same  was,  by  the  judg- 
ment of  said  court,  forfeited.  The  defendants  interposed  the 
plea  of  7itd  tiel  record,  upon  which  issue  was  taken,  and  the 
cause  was  tried  by  the  court.  The  plaintiifs,  to  maintain  the 
issue  on  their  part,  offered  in  evidence  the  recognizance  described 
in  the  declaration  and  the  record  of  said  court  of  a  forfeiture, 
which  recites  the  default  of  the  cognizors,  and  adjudges  the 
recognizance  forfeited.  The  defendants  objected  to  this  evi- 
dence, and  the  court,  sustaining  the  objection,  rendered  judg- 
ment against  the  j)laintiiFs.  No  cause  appears  for  rejecting  the 
evidence  for  variance,  but  it  is  insisted  that  a  formal  judgment 
of  recovery  of  a  sum  certain,  is  essential  to  a  forfeiture  of  the 
recognizance. 

This  is  not  the  law.  The  proper  course,  on  default  in  per- 
formance of  the  condition  of  a  recognizance,  is  to  enter  a  judg- 
ment, declaring  the  same  forfeited.  Pinckard  v.  The  People,  1 
Scam.  E.  187. 

The  recognizance  of  record,  and  judgment  of  forfeiture,  are 
competent  and  sufficient  evidence,  under  appropriate  averments 
in  scire  facias,  to  authorize  judgment  of  execution,  "  according 
to  the  form,  force  and  effect  of  the  recognizance;"  and,  in  an 
action  of  debt,  to  authorize  judgment  for  the  amount  of  the  re- 
cognizance. Passfield  v.  The  People,  3  Gil.  E.  406 ;  Alley  v. 
The  People,  1  Gil.  E.  109;  Kennedy  v.  The  People,  15  111. 
E.  418. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Jacob  Miller,  Plaintiff  in  Error, -y.  James  M.  [*172] 
Neimeeick  and  Philip  Eckert,  Defendants  in  Error. 

ERROR   TO    ST.  CLAIR. 

The  written  or  verbal  statements  of  one  of  several  co-partners,  made  after 
dissolution,  relating  to  partnership  transactions  arising  prior  to  that 
event,  are  incompetent  to  charge  other  members  of  the  firm. 
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This  was  an  action  of  assumpsit,  tried  at  tlie  Marcli  term, 
1857,  of  tlie  St.  Clair  Circuit  Court.  Tlie  declaration  has  a 
count  for  goods  sold,  work  done,  money  lent,  money  paid,  and 
an  account  stated.  Defendant,  Eckert,  plead  the  general  issue, 
and  gave  notice  of  items  of  set-off.  The  issues  of  fact  were  tried 
by  consent  by  the  court,  who  found  for  the  defendant.  Plain- 
tiff moved  for  a  new  trial,  which  was  overruled. 

It  was  further  admitted  that  there  were  payments  on  drafts 
not  credited,  or  credited  in  part,  which  plaintiff  sought  to  ex- 
plain by  the  admissions  of  Neimerick,  made  just  after  the  disso- 
lution of  the  firm  and  at  the  trial,  that  when  such  drafts  M-ere 
drawn.  Miller  paid  I^eimerick  money  and  credited  the  firm  the 
excess,  if  any,  on  his  books. 

It  was  proved  that  I^^eimerick  was  the  active  partner  of  de- 
fendant's firm,  and  di-ew  all  the  drafts  for  which  Eckert  claims 
a  set-off.  The  firm  was  dissolved  before  the  commencement  of 
this  suit.  The  only  question  presented  here,  or  in  the  court 
below,  is,  whether  the  admissions  of  l^eimerick,  a  partner, 
made  after  the  dissolution  of  the  firm,  are  evidence  against  the 
firm. 

This  case  was  changed  to  the  second  grand  division,  by  con- 
sent of  parties. 

Underwoods,  for  Plaintiff  in  Error. 
G.  KoERNER,  for  Defendants  in  Error. 

Skinner,  J.  Miller  sued  ISTeimerick  and  Eckert,  as  late 
partners,  upon  a  book  account.  On  the  trial.  Miller  oflfered  in 
evidence  a  written  statement,  made  by  I^eimerick  after  the  dis- 
solution of  the  partnership,  admitting  a  balance  due  from  the 
firm  of  IN^eimerick  &  Eckert  to  Miller.  The  court  rejected  the 
evidence,  and  judgment  was  rendered  for  the  defendants. 

The  question  is  broadly  presented  whether  admissions  of 
one  partner  made  after  the  dissolution  of  the  pai'tnership,  relat- 
ing to  partnership  transactions  arising  prior  to  the  dissolution, 
are  admissible  to  charge  the  several  members  of  the  dissolved 
[  *173  ]  firm.  In  the  case  of  Wood  v.  Braddick,  1  Taunton  R. 
104,  such  admissions  were  held  competent  to  charge  all  the 
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members  of  the  firm,  and  that  ruling  seems  to  have  been  followed 
in  England  until  finally  avoided  by  act  of  Parliament.  The 
same  rule  has  been  recognized  in  several  States  of  this  Union, 
but  in  many  of  them  the  opposite  doctrine  prevails. 

In  view  of  the  conflict  of  authority  upon  the  question,  we 
are  at  liberty  to  adopt  such  rule  as  is  most  consonant  with  the 
reason  and  analogies  of  the  law,  and  best  adapted  to  the  secu- 
rity of  jjrivate  rights.  It  is  true,  that  during  the  existence  of 
the  partnership,  each  partner  may  act  for  the  whole,  upon  the 
ground  that  all  have  delegated  to  each,  authority  to  act  for  them 
in  matters  of  joint  concern;  but  this  plenary  power  of  the  sev- 
eral members  of  the  partnership  continues  no  longer  than  the 
partnership  out  of  which  it  arises.  Therefore,  when  the  part- 
nership has  terminated,  the  several  partners  lose  their  authority 
to  act  for  the  whole,  and  can  no  longer  bind  them  by  any  under- 
taking in  the  partnership  name;  and  their  powers  become  lim- 
ited to  the  adjustment  of  the  partnership  afiairs  and  the  winding 
up  of  the  partnership.  For  such  purposes  each  may  receive  and 
release  debts  due  the  partnership,  and  apply  the  assets  to  the 
liquidation  of  the  firm  debts, — the  pre-existing  rights  of  their 
persons  remaining  unafiectedby  the  dissolution, — but  the  power 
to  bind  the  several  members  of  the  dissolved  firm,  by  the 
creation  of  new  liabilities  and  obligations,  falls  witli  the  ]3art- 
nershij). 

The  admission  of  one  partner,  of  a  debt  of  the  partnership, 
made  when  the  partnership  has  no  existence,  |  if  sufficient  to 
establish  the  liability  of  all  the  partners,  involves  the  power  to 
bind  all  by  the  creation  of  a  partnership  liability;  for  it  is  in- 
different to  the  other  partners  whether  their  liability  be  estab- 
lished by  the  admission,  or  the  undertaking,  written  or  verbal, 
of  one  of  their  number. 

The  effect  in  either  case  is  the  same.  A  joint  liability  is 
prima Jacie  establislied  and  imposed,  wliich  maybe  satisfied  not 
only  out  of  the  partnership  property,  but  out  of  the  separate 
estates  of  the  former  partners. 

If  the  several  members  of  a  dissolved  firm  can,  by  admission 
or  stipulation,  charge  their  former  partners,  not  only  may  the 
partnership  assets  be  swallowed  up,  but  the  individual  members 
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of  the  late  firm  may  be  made  bankrupt,  by  admissions  made 
after  the  partnership  has  ceased  to  exist,  by  one  no  longer  their 
agent, — without  the  sanctions  of  an  oath,  or  any  of  the  ordinary 
guaranties  of  truth,  and  who  may  be  without  pecuniary  ability 
to  respond  in  damages,  is  influenced  by  ill  will  or  private  gain, 
[^174]  and  has  in  fact  no  real  concern  as  to  consequences  of 
mere  legal  liability. 

It  is  true,  that  a  party  to  the  record  cannot,  without  his  con- 
sent, be  made,  at  law,  a  witness;  but  his  evidence  may  be  ob- 
tained by  bill  of  discovery  in  aid  of  a  suit  at  law,  and  may  be 
used  on  the  trial  where  necessity  requires  it. 

We  hold  the  written  statement  or  admission  incompetent  to 
charge  Eckert,  and  refer,  without  comment  upon  them,  to  the 
following  authorities: 

Story  on  Part.,  sees.  324,  323;  3  Kent's  Com.  49,  50;  Bell 
V.  Jforrison,  1  Peter's  E,.  351;  Bishop  v.  Patterson^  2  McLean's 
R.  87;  Britler  v.  Hoke,  1  Penn.  R.  135;  Walker  v.  Buherry, 
1  A.  K.  Marshall's  R.  189;  Shelton  v.  Coeke,  3  Mumf  R.  191; 
Yands  v.  Lefavour,  2  Blackf.  R,  371 ;  Hockley  v.  Patrick,  3 
John  R.  536;  Walden  v.  Sherhume,  15  ibid.  409;  Bisbain  v. 
Boyd,  4  Paige's  Chy.  R.  17;  Hopkins  v.  Banks,  7  Cow.  R.  650; 
Owings  v.  Loiu,  5  Gill  &  John.  R.  134;  Lambeth  v.  Yaioter, 
6  Robinson's  R.  721 ;  Brewster  v.  Hardeman,  Dudley's  (Geo.) 
R.  138;  Chordon  v.  Olipla,  2  S.  C.  Const.  R.  685;  Bradley  v. 
Hill,  1  Missouri  R.  315.  See  also,  1  Greenleaf's  Ev.,  sec.  112, 
and  note  5.    - 

Judgment  affirmed. 


Chaeles  Sprague,  Plaintiff  in  Error,  v.  The  Illinois 
KiVER  Railroad  Company  et  al.,  Defendants  in  Error. 

ERROR  TO  CASS. 

An  amendment  to  a  railroad  charter,  which  authorizes  the  consolidation  of  the 
road  to  be  built  under  it,  with  any  other  intersecting-  road,  and  there  termin- 
ates it,  is  not  such  an  alteration  of  the  project  as  will  excuse  a  stockholder 
from  paying  his  subscription  for  stock. 
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Any  amendment  of  such  a  charter,  as  affecting-  the  Liabilities  of  stockholders, 
must  be  considered  with  a  view  to  the  profits  to  be  derived  from  the  stock, 
rather  than  any  incidental  advantage  to  be  otherwise  gained  by  the  stock- 
holder. 

The  common  benefit  to  all  the  stockholders,  rather  than  the  benefit  of  one  or 
a  few  of  them,  should  control  the  action  of  those  managing  the  enterprise. 

Chaeles  Speague  filed  his  bill  in  the  Cass  Circuit  Court, 
showing  that  he  is  a  resident  of  Cass  county,  and  the  owner  of 
real  estate  situated  in  Cass  county,  and  of  personal  estate,  on 
which  taxes  are  regularly  levied  for  county  purposes.  That  an 
act  was  passed  by  the  General  Assembly  of  the  State  of  Illinois, 
approved  February  11th,  1853,  incorporating  the  Illinois  River 
Railroad  Company,  for  the  purpose  of  building  a  railroad  [  *175  ] 
from  Jacksonville,  Morgan  county,  Illinois,  to  LaSalle,  in  LaSalle 
county,  Illinois.  That  an  order  was  made  by  the  Cass  County 
Court,  for  a  vote,  at  the  general  election  in  1853,  for  and  against 
the  subscription  by  the  county  of  Cass,  of  $50,000  to  the  Illinois 
River  Railroad,  and  the  same  amount  to  the  Upper  and  Lower 
Mississippi  Railroad,  to  be  submitted  in  one  j)roposition,  as  fol- 
lows :  "  For  the  subscriptions,"  "  Against  the  subscriptions." 
This  vote  resulted  in  a  majority  for  the  subscriptions. 

The  legislature,  in  1854,  j^assed  an  act,  approved  March  1, 
1854,  amending  the  Illinois  River  Railroad  Company.  The  fol- 
lowing amendments,  among  others,  were  made  to  the  charter  : 

1st.  It  repealed  that  section  of  the  original  act  appointing 
corporators,  and  appointed  new  corporators. 

2nd.  It  provided  that  the  Illinois  River  Railroad  Company 
might  consolidate  with  any  road  built,  or  to  be  built,  and  make 
connections  with  such  road  at  any  point  on  the  route  of  the 
Illinois  River  Railroad,  and  that  the  Illinois  River  Railroad 
Company  shall  not  be  required  to  build  that  portion  of  the 
road  north  of  such  connection. 

3rd.  That  the  subscrij)tion  of  Cass  county,  as  voted,  shall 
not  be  affected  by  the  amendment. 

On  the  10th  of  May,  1854,  the  Cass  County  Court  directed 
the  county  judge,  J.  A.  Arenz,  to  subscribe  $  50,000  to  the  stock 
of  the  Illinois  River  Railroad  Company. 

On  the  10th  of  May,  1854,  J.  A.  Arenz  subscribed  as  fol- 
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lows  :    J.  A.  Arenz,  agent  and   stocldiolder,  Cass  connty,  500 
shares,  $50,000. 

After  tlie  passage  of  the  original  act,  and  nnder  the  original 
charter,  as  amended,  the  Illinois  River  Railroad  Company  was 
organized.  At  the  session  of  the  legislature  in  1857,  two  acts 
were  passed,  amending  the  charter  of  the  Illinois  River  Rail- 
road, one  section  of  which  declares  the  vote  of  Cass  county  in 
1853,  to  subscribe  $50,000  to  the  Illinois  River  Railroad  Com- 
pany to  be  legally  taken,  and  the  subscription  of  J.  A.  Arenz 
to  be  legally  made,  and  requires  the  County  Court  of  Cass 
county  to  issue  bonds  to  the  amount  of  $50,000,  and  deliver 
them  to  the  Illinois  River  Railroad  Company. 

The  bill  further  shows,  tliat  the  Illinois  River  Railroad  Com- 
pany, since  their  organization,  have,  under  the  amendatory  act 
of  1st  March,  1854,  located  their  road  from  Virginia,  Cass 
county,  north  to  Pekin,  and  from  Pekin  have  located  their  road 
across  the  Illinois  river  to  a  junction  with  the  Peoria  and  Han- 
nibal road,  and  are  now  building  a  bridge  across  the  Illinois 
river,  at  Pekin,  with  a  view  to  terminate  said  road  at  the  junc- 
tion with  the  Peoria  and  Hannibal  road,  and  that  the  further 
[  *176  ]  extension  of  the  Illinois  River  road  north  of  the  junction 
is,  from  the  character  of  the  country  and  the  existence  of  railroads, 
'  impracticable.  The  bill  shows  that  the  County  Court  of  Cass 
county  are  about  issuing  and  delivering  county  bonds,  to  the 
amount  of  $50,000,  to  the  Illinois  River  Railroad  Company, 
bearing  eight  per  cent,  interest  from  July  1st,  1857;  makes  the 
Illinois  River  Railroad  Company,  John  A.  Arenz,  S.  Paddock 
and  J,  Short,  (the  persons  composing  the  Cass  County  Court,) 
parties,  and  prays  an  injunction  restraining  the  County  Court 
from  issuing  the  bonds.  The  bill  contains  a  prayer  that  on  the 
hearing,  the  injunction  may  be  made  per])etual,  and  a  prayer  for 
fj-eneral  relief.     The  bill  is  verified  by  affidavit. 

An  order  for  an  injunction  was  made  by  the  master  in  chan- 
cery of  Cass  county,  an  injunction  bondtiled,  and  writ  of  injunc- 
tion issued. 

The  answer  of  J.  A.  Arenz  shows,  among  other  things,  that 
at  the  time  of  his  subscribing  $50,000  to  the  stock  of  the  Illi- 
nois River  Railroad  Company,  he  did  not  know  of  the  existence 
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of  the  amendatory   act   of  1st  March,    185-1,  the   laws   at  that 
time  not  having  been  published. 

The  answer  of  the  Illinois  Kiver  Railroad  Company  admits 
the  allegations  of  the  complainant's  bill  to  be  true,  with  the  fol- 
lowing qualifications  : 

1st.  That  the  directors  of  the  Illinois  River  Railroad  Com- 
pany have  never  established  any  northern  terminus  at  any  point 
south  of  La  Salle. 

2nd.  That  although  the  road  has  been  located  from  Pekiu 
across  the  Illinois  river,  to  the  line  of  the  Peoria  and  Hannibal 
road,  and  although  an  arrangement  has  been  made  with  said 
road  for  running  cars  over  their  road,  which  arrangement  is 
deemed  advantageous,  yet '' it  is  believed  "  that  the  track  of 
the  Illinois  River  Road  will  be  extended  "further  north,  "and  it 
is  denied  that  the  road  has  been  located  to  the  junction  with- 
the  Hannibal  and  Peoria  road,  with  a  view  to  terminate  it  there 
permanently. 

The  answer  sets  out  an  order  of  the  Cass  County  Court,  made 
on  the  5th  August,  1857,  which  order  directs  that  bonds  of  the 
county  of  Cass,  to  the  amount  of  $50,000,  drawing  interest  at 
eight  per  cent.,  be  signed  by  the  county  judge  and  clerk  ;  that 
$15,000  of  said  bonds  be  paid  over  to  the  Illinois  River  Rail- 
road Company,  and  the  balance  be  deposited  with  certain  bank- 
ers, to  be  paid  to  said  company  from  time  to  time,  in  such 
amounts  as  calls  are  made  for  monthly  installments. 

At  the  November  term  of  the  Cass  Circuit  Court,  the  cause 
came  on  to  be  heard  upon  bill  and  the  answers  of  the  Illi- 
nois River  Railroad  Company  and  J.  A.  Arenz  ;  and  the  court, 
Harriott,  Judge,  presiding,  thereupon  ordered  and  de-  [  *177  ] 
creed  that  the  injunction  be  dissolved  and  the  bill  dismissed. 

The  plaintiff  assigns  for  errors  the  dissolution  of  the  injunc- 
tion and  the  dismissal  of  the  bill. 

• 

H.  E.  DuMMEK,  and  Lincoln  &  Herndon,  for  Plaintiff  in 
Error. 

S.  T.  Logan  and  D.  A.  Smith,  for  Defendants  in  Error. 

Ojjinion  of  the  Court,  hy  Caton,  C.  J.     "VVe  do  not  think  that 
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the  amendment  to  the  charter  to  the  Illinois  River  Railroad  Com- 
pany, which  was  passed  in  lS5-i,  authorizes  an  essential  and  mate- 
rial departure  from  the  purposes  and  objects  specified  in  the  origi- 
nal charter  of  that  company,  so  as  to  make  it  a  separate  and  dis- 
tinct enterprise.  The  original  charter  provides  as  follows :  "  And 
the  said  company  are  hereby  authorized  and  empowered  to  locate 
and  construct  and  finally  complete  a  railroad  from  the  town  of 
Jacksonville,  in  Morgan  county,  via  Virginia,  in  Cass  county,  to 
the  town  of  Bath,  Mason  county,  and  thence  by  way  of  Pekin, 
in  Tazewell  county,  Lacon,  in  Marshall  county,  to  La  Salle,  in 
La  Salle  county."  The  amendment  of  the  charter  of  1854  au- 
thorized the  company  to  unite  or  consolidate  with  any  other 
road  built,  or  to  be  built,  and  to  make  connections  with  such 
road  at  any  point  on  the  route  of  the  Illinois  River  Railroad, 
^nd  that  they  should  not  be  required  to  build  their  road  north 
of  that  point,  unless  a  majority  of  the  board  of  directors  should 
think  proper  to  do  so. 

We  have  no  where  met  with  a  more  satisfactory  exposition  of 
the  general  principles  of  law,  governing  the  respective  rights 
of  corporations  and  individual  stockholders  therein,  as  connected 
with  this  subject,  than  in  the  case  of  Barret  v.  The  Alton  and 
Sangamon  Railroad  Company^  13  111.  R.  504.  In  determining 
.the  question  as  to  how  far  the  original  purposes  of  a  corporation 
may  be  departed  from,  after  subscriptions  have  been  made  to  its 
stock,  without  violating  the  rights  of  the  stockholders  individu- 
ally, we  must  first  consider  with  what  intention,  and  in  view  of 
what  advantages,  the  law  must  presume  such  subscriptions  were 
made.  As  is  clearly  manifest  from  the  decision  of  the  case 
above  referred  to,  the  conclusive  presumption  is  that  it  was 
with  a  view  to  the  profits  to  be  derived  from  the  stocks  thus 
subscribed,  as  an  investment,  and  not  in  reference  to  any  inci- 
dental advantages  which  may  accrue  to  the  stockholders  by 
reason  of  the  construction  of  the  improvement,  in  consequence 
of  any  anticipated  enhancement  of  Any  other  property  which 
the  stockholder  may  own,  or  otherwise.  To  admit  any  other. 
I  *178]  presumption  would  be,  in  fact,  a  fraud  upon  the  other 
stockholders.  If  the  various  collateral  con  siderations  which  mav 
have  induced  the  different  shareholders  to  subscribe  for  the 
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stock  can  be  taken  into  consideration,  in  determining  in  what 
manner  the  common  enterprise  may  be  carried  ont  or  executed, 
the  common  good  of  all  must  frequently  be  sacrihced  to  the 
particular  good  of  one  individual  shareholder.  If  the  various 
collateral  considerations  which  induced  each  individual,  com- 
posing the  corporation,  to  subscribe  for  his  stock,  are  to  control 
in  the  execution  of  the  enterprise  or  the  management  of  the 
concern,  it  might  frequently,  and  probably  would  in  almost  every 
case,  be  utterly  impossible  to  carry  on  or  complete  it,  for  the 
reason  that  such  collateral  considerations  or  incidental  induce- 
ments might  be  directly  hostile  to  each  other;  to  gratify  one, 
would  be  to  destroy  the  other.  ITo  inducement  or  consideration, 
but  that  which  is  supposed  to  promote  the  common  good  of  all, 
can  be  sanctioned  by  justice  or  presumed  by  the  law  to  exist. 
The  presumption,  then,  is,  that  each  one,  when  he  enters  into 
the  association,  agrees  to  do,  and  consents  to  have  done,  what- 
ever may  be  supposed  will  and  is  intended  to  make  the  under- 
taking a  success,  and  the  investment  a  profitable  one.  In  the 
commencement  of  an  undertaking  like  that  of  a  railroad,  no 
liuman  sagacity  can  foresee  every  contingency  which  may  arise, 
or  anticipate  every  obstacle  which  may  present  itself,  in  its  pro- 
secution, and  all  must  know  and  anticipate  that  these  contin- 
gencies or  obstacles  may  make  it  necessary,  for  the  common 
good,  to  make  many  and  even  important  changes  in  the  original 
plan,  and  each  one  is  presumed  to  anticipate  that  such  changes 
may  become  necessary,  and  to  consent  to  them,  when  the  majority, 
or  those  intrusted  with  the  management  of  the  common  interest, 
shall  deem  it  best  (for  the  common  good).  It  will  not  do  to  say 
that  the  subscriber  is  only  presumed  to  consent  to  such  changes 
or  acts  as  are  expressly  authorized  by  the  charter  as  it  exists 
when  he  subscribes,  and  that  he  is  always  to  be  considered  as 
protesting  to  any  change  of  that  charter  or  enlargement  of  the 
powers  of  the  corporation,  no  matter  how  manifestly  it  may 
promote  the  common  good  of  all.  Such  a  rule  would,  in  all 
cases,  preclude  the  possibility  of  ever  altering  the  charter  of 
any  corporation,  without  the  express  consent  of  all  the  share- 
liolders.  Then  might  one  stupid  or  obstinate  holder  of  one 
share  tie  up  the  hands  of  all  the  rest,  to  their  utter  ruin.     Such 
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a  propositiou  needs  no  refutation.  The  history  of  private  cor- 
porations, and  the  legislation  of  all  countries  in  reference  to 
them,  show  that  no  sane  man  ever  became  a  corporator  Math 
such  an  understanding  or  intention.  Tliere  must  be  a  pal- 
pable abuse  of  power  by  the  majority,  or  governing  authority 
[  "^ITQ]  to  the  prejudice  of  the  minority  or  dissenting  portion,  be- 
fore the  courts  would  be  authorized  to  declare  its  exercise  ille- 
gal. If  the  act  is  performed  in  good  faith  and  with  the  real  in- 
tent to  promote  the  best  interest  of  the  concern,  even  though  it 
might  turn  out  disastrously,  the  act  would  be  none  the  less  legal. 
Bad  faith  or  fraud  would  vitiate  such  acts,  as  well  in  these  as  in 
other  cases.  It  is  true  that  the  original  pui'pose  or  object  of 
the  corporation  may  not  be  entirely  changed,  or  abandoned,  and 
a  new  one  undertaken — such  as  a  railroad  abandoned  for  a 
canal,  or  line  of  steamboats,  or,  possibly,  one  railroad  route 
abandoned,  and  another,  in  an  opj)Osite  direction  and  which 
could  have  no  affinity  to  or  connection  with  the  first,  adoj)ted ;  but 
we  know  of  no  instance  where  the  mere  limitation  or  enlarge- 
ment of  the  original  plan  or  purpose  lias  been  held  not  to  be 
within  the  implied  powers  of  tlie  majority  or  controlling  au- 
thority. The  great  extent  of  this  implied  power  coiifeiTed  by 
each  shareholder  upon  the  majority  or  controlling  authority  of 
■  the  corporation,  or  the  nature  of  his  implied  agreement  on  this 
subject  when  he  becomes  a  member  of  the  corporation,  may  be 
familiarly  illustrated  by  the  history  of  railroad  coi^^orations 
from  their  first  beginning  to  the  present  time,  both  in  this  coun- 
try and  in  Europe.  Take,  for  instance,  the  great  New  York 
Central  Railroad.  That  was  originally  constructed  and  for  many 
years  operated  by  some  seven  or  eight  separate  and  distinct  cor- 
porations. Subsequently  an  act  of  the  legislature  was  ^^assed, 
authorizing  them  all  to  consolidate,  so  that  all  should  constitute 
but  one  company,  owning  and  operating  as  one  road  all  the 
different  sections  and  branches  fonnerly  owned  and  operated  by 
them  separately';  and  this  was  done  without  the  unanimous  con- 
sent of  all  the  stockholders  of  all  the  original  corporations;  to 
have  required  that,  would  have  rendered  the  consolidation  an 
impossibility,  no  matter  how  manifestly  the  proposed  measure 
might  have  been  for  the  common  good  of  all;  so  many  stock- 
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holders  would  have  been  found  opposing  it,  with  the  intention 
of  being  bought  up  to  give  a  consent  which,  in  reality,  their  own 
interest  demanded  that  they  should  give  voluntarily,  that  nothing 
could  ever  have  been  done.  It  is  a  lamentable  truth,  that  the 
history  of  human  affairs  shows  that  such  is  human  nature,  as 
exemplified  by  too  many.  The  ever  ready  answer  is,  "  May  I 
not  do  with  my  own  as  I  "^^11? " 

Let  us  now  see  how  this  consolidation  affected  the  individual 
stockholders  of  the  separate  original  corporations.  Take,  for 
instance,  one  who  subscribed  stock  for  the  construction  of  the 
road  between  Albany  and  Schenectady.  When  he  made  that  sub- 
scription he  only  expressly  consented  to  become  a  part  owner  of 
that  small  section  of  road,  some  sixteen  miles  long;  and  had  he 
been  asked,  instead  of  becoming  a  part  owner  in  tliat  [*180] 
small  enterprise,  where  his  relative  interest  might  be  so  consid- 
erable that  his  influence  in  its  management  might  be  sensibly 
felt,  to  become  a  part  owner  in  that  gigantic  corporation  as  we 
now  see  it,  he  might  very  likely,  and  in  all  probability  would,  have 
refused  to  engage  in  it.  And  yet,  having  subscribed  under  these 
circumstances,  all  his  subsequent  remonstrances  could  prove  of 
no  avail,  when  the  majority  of  his  associates  thought  it  for  the 
interest  of  the  whole  to  enter  into  the  consolidation.  Indeed 
the  original  stock,  for  which  alone  he  subscribed,  was  taken 
from  him,  or  rather  destroyed,  and  he  was  compelled  to  take,  in 
lieu  thereof,  stock  in  another  company,  to  which  he  never  sub- 
scribed or  consented  to  be  connected  with.  And  this  new  com- 
pany exhibits  purposes  and  objects  so  much  more  extended  than 
the  old,  that  it  is  hardly  proper  even  to  call  them  of  the  same 
general  character.  !Now  here  was  certainly  a  great  stretch  of 
power,  and  no  doubt  considered  by  some  a  faithless  trampling 
upon  individual  rights;  but  it  has  never  been  questioned,  or  if 
questioned,  it  has  been  sustained  by  the  courts  of  that  State,  for 
it  is  now  standing  unimpeached  as  an  existing  fact.  There  were 
l)rought  into  this  great  corporation,  not  only  the  main  trunk  of 
the  road  between  Albany  and  Buffalo,  but  a  great  many  lateral 
roads  and  branches,  as  well  as  cut-offs,  so  that  it  covers,  upon 
the  map,  a  very  considerable  portion  of  the  State ;  and  yet,  he 
who  only  subscribed  to  the  insignificant   affair  of  sixteen  miles 
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of  road,  has  been  compelled,  against  liis  will,  though  no  donbt 
in  promotion  of  his  interest,  to  become  a  partner  in  this  great 
enterprise.  If  he  was  compelled  by  law  to  submit  to  all  this, 
then  with  the  same  propriety  might  he  have  been  compelled  to 
submit  to  an  enlargement  of  the  ]30wers,  and  the  necessary  in- 
crease of  the  stock,  of  the  little  corporation  in  which  he  origin- 
ally became  a  shareholder,  so  as  to  have  enabled  that  to  build 
and  control  all  that  great  system  of  roads,  or  to  have  purchased 
them  after  they  were  built. 

But  this  is  not  a  solitary,  though  it  may  be  the  most  import- 
ant, instance  of  its  kind.  The  history  of  our  own  legislation  is 
full  of  similar  laws,  either  authorizing  consolidations  or  amend- 
ing charters,  and  limiting  or  extending  their  powers  and  opera- 
tions, and  no  instance  can  be  found  where  the  unanimous  consent 
of  all  the  shareholders  of  the  corporations  is  made  necessary  to 
an  acceptance  of  such  amendments,  or  to  effect  a  proposed  con- 
solidation. And  the  same  may  be  said  of  the  most  of  our  sister 
States. 

But  it  may  be  objected  that  this  course  of  legislation  and 
action,  however  uniform  and  long  continued,  cannot  acquire  the 
force  of  constitutional  law,  or  rather  of  constitutional  construc- 
[*181  ]  tion,  and  that  this  question  involves  the  sacred  right  of 
individuals  to  jDossess,  manage  and  enjoy  their  o"^vn  as  they  may 
think  best,  as  well  as  the  right  of  contract,  expressed  or  implied, 
upon  entering  into  these  associations.  On  the  contrary,  we 
think  they  are  of  the  highest  authority,  in  both  points  of  view. 
Such  a  long  continued  and  uniform  acquiescence  in  the  exercise 
of  this  power,  by  those  interested  in  the  stocks  of  these  coi*j)o- 
rations,  and  by  the  profession,  shows  the  undoubted  understand- 
ing of  all,  that  this  is  a  rightful  and  necessary  exercise  of  power, 
and  he  is  a  bold  man  indeed,  who,  supposing  that  he  has  been 
favored  with  some  glimmer  of  constitutional  light  which  has 
never  been  vouchsafed  to  any  other,  shall  hold  that  this  has  all 
been  but  a  usurpatiou  of  power,  and  a  ruthless  trampling  upon 
individual  rights.  A  becoming  distrust  of  our  own  capacity 
should  induce  us  to  hesitate  long,  before  upturning  everything 
which  has  been  so  long  considered  settled,  and  so  uniformly 
acquiesced  in.     But  in  another  point  of  view  this  uniform  legis- 
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lation  and  practice  is  of  the  highest  autliority,  leading  us  to  the 
same  result,  though  in  an  entirely  different  way.  It  serves  to 
show  what  is  the  real  character  of  the  contract  entered  into 
when  parties  become  members  of  such  corporations.  It  shows 
what  was  the  implied  agreement  about  the  management  of  the 
concerns  in  which  they  acquire  interests.  It  shows  that  they 
do  in  fact  and  in  truth  intelligibly  and  understandingly  consent, 
at  that  time,  that  a  majority  in  interest,  or  the  controlling  power 
fixed  by  the  association,  shall  have  the  right  to  manage  its  con- 
cerns, even  against  their  objections,  in  such  manner  as  may  be 
deemed  best  for  the  common  good,  within  the  limits  prescribed 
by  their  course  of  legislation  and  practice.  No  rational  man, 
upon  becoming  a  member  of  a  corpoi'ation,  can  suppose  that  for 
him  the  course  of  legislation  is  to  be  changed,  and  the  mode  of 
managing  corporate  concerns  is  to  be  subverted.  He  must  ex- 
pect that  his  interest  will  be  managed  in  the  same  way  that  all 
others,  under  like  circumstances,  have  always  been  managed ; 
and  to  this  he  must  be  presumed  to  consent  and  agree  at  the 
time.  He  must  be  held  to  consent  that  the  charter  of  the  cor- 
poration may  be  amended,  by  enlarging  or  limiting  its  powers, 
or  by  modifying,  limiting  or  extending  its  objects  and  purposes, 
in  the  same  manner  and  to  the  same  extent  that  other  corporate 
charters  have  previously  been  changed;  and  that  such  amend- 
ment of  the  charter  may  be  accepted,  by  the  express  vote  of  a 
majority  of  the  stockliolders  in  interest,  or  of  the  directors  or 
managers  of  the  corporation,  either  by  a  direct  vote  or  by  act- 
ing under  it,  or  by  any  other  mode  of  adoption  known  to  the 
law.  This  seems  to  us  so  perfectly  manifest  that  we  deem  it 
unnecessary  to  enlarge  upon  it. 

By  applying  these  principles  to  the  case  before  us,  we  [  *182  ] 
see  there  was  nothing  in  the  amendment  of  the  charter  passed 
in  1854,  the  acceptance  of  which  by  the  corporation  could  in  the 
least  violate  any  of  the  rights  of  any  of  the  subscribers  to  the 
stock.  That  amendment  was  much  less  objectionable  than  many 
others  to  be  met  with,  the  validity,  or  even  propriety,  of  which 
has  never  been  questioned.  It  was  not  a  restriction  of  the  cor- 
porate powers  of  the  company'  to  the  prejudice  of  its  interests 
or  franchises,  but  it  was  an  enlargement  of  its  powers,  which 
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might  be  in  fact  indispensable  to  tlie  successful  prosecution  of 
the  enterprise,  or  to  make  its  franchises  of  more  value.  The 
original  charter  authorized  the  company  to  construct  a  road 
from  Jacksonville  to  LaSalle,  mentioning  several  towns  through 
which  it  should  j)ass,  without  otherwise  designating  the  route, 
or  stating  at  what  point  it  should  ci'oss  the  Illinois  river,  and 
the  work  was  required  to  be  completed  in  ten  years.  The 
amendment,  to  which  objection  is  now  made,  authorizes  the 
company  to  unite  or  consolidate  its  road  with  any  other  road 
which  it  may  intersect  in  its  route,  and  dispenses  with  the  obli- 
gation to  build  the  road  north  of  such  jDoint  of  intersection. 
But  it  does  not  compel  the  company  to  do  either  of  these  things. 
It  is  not  even  contended  in  the  bill  of  complaint  in  this  case 
that  the  acceptance  of  this  amendment  has  in  any  way  been 
injurious  to  the  stock  of  the  road,  or  that  the  adoption  of  one 
or  all  of  the  measures  authorized  by  this  amendment,  would  not 
really  and  materially  enhance  the  value  of  the  stock.  We  may 
well  suppose  that  the  very  measures  which  the  bill  charges  to 
be  in  contemplation  of  the  board  of  directors,  may  be  in  the 
highest  degree  promotive  of  the  interests  of  the  company;  and 
as  before  remarked,  it  is  not  even  intimated  that  it  would  be  in- 
jurious to  it.  To  say  that  the  interests  of  this  company  require 
it  to  run  a  road  from  Pekin  to  La  Salle,  alongside,  or  only  sej)a- 
rated  by  the  river  from  the  one  already  built  and  in  operation, 
is  simj^ly  absurd.  But  whether  this  be  so  or  not,  the  minority 
of  the  stockholders  must  submit  to  the  better  judgment  of  the 
majority  in  reference  to  the  questions  of  expediency.  This 
whole  proceeding  seems  to  have  been  prosecuted  upon  the  sup- 
position that  it  was  proper  for  the  court  to  consider  some  ulterior 
interest  or  object  which  the  shareholders  had  in  view  when  they 
subscribed,  rather  than  suppose  that  they  could  or  ought  to  have 
no  other  object  but  the  real  value  of  the  stock,  and  to  promote 
its  interest. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 

[*183]  Separate  Oj)inion,  by  Beeese,  J.     As  at  present  ad- 
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vised,  I  am  not  prepared,  at  this  time,  to  concur  in  all  the  views 
and  reasoning  of  the  opinion  pronounced. 

I  am  in  favor  of  the  judgment,  and  upon  this  ground  :  That 
there  is  no  such  alteration  in  the  original  route  of  the  road,  its 
prominent  features  and  objects,  by  the  amended  act,  as  to 
change,  substantially,  the  undertaking  in  which  the  parties  had 
engaged,  and  in  the  stock  of  whicli  they  agreed  to  invest  their 
funds,  and,  therefore,  they  are  not  exonerated  from  the  payment 
of  their  subscrij)tions.  These  purposes  and  objects  remain,  sub- 
stantially, unchanged. 


Joseph  B.  Cofield,  Plaintiff  in  Error,  v.  David  Fueey, 

Defendant  in  Error. 

ERROR  TO  ADAMS. 

The  statute  of  seven  years'  limitation  does  not  require  that  the  possession, 
under  claim  and  color  of  title,  should  be  continued  in  one  person;  nor  that 
the  same  person  shall  pay  all  the  taxes  for  that  period;  nor  that  the  taxes 
shall  be  paid  during  the  year  for  which  they  accrued;  nor  that  the  person 
in  possession,  for  a  portion  or  the  whole  of  a  particular  year,  should  pay 
the  taxes  of  such  year.  It  is  sufficient  if  the  taxes  are  paid  under  claim 
and  color,  by  those  having:  or  succeeding  to  the  possession. 

The  taxes  of  any  year  may  be  paid  at  any- time  before  sale. 

If  taxes  are  paid  by  a  tenant,  the  payment  will  enure  to  the  benefit  of  his 
landlord,  or  if  by  a  trustee  or  a  cestui  que  trust,  to  the  benefit  of  the  com- 
bined legal  and  equitable  title  claimed. 

This  was  a  suit  in  ejectment,  brought  by  plaintiff  in  error, 
in  Circuit  Court  of  Adams  couuty,  at  the  March  term  thereof, 
1855,  for  the  recovery  of  the  S.  E.  quarter  of  S.  E.  quarter  of 
Sec.  15.  S.,  1  N.,  R.  8  W.  of  fourth  principal  meridian. 

Declaration  in  usual  form.  Plea  of  not  quilty.  Jury  dis- 
pensed with,  and  trial  before  the  Hon.  Joseph  Sibley,  Judge, 
March  term,  1856.     Judgment  for  defendant. 

Bill  of  excej^tions  proves  that  plaintiff  gave,  in  evidence,  a 
patent  for  the  premises  in  controversy  from  the  United  States 
to  Isaac  Gleason,  dated  December  14th,  1817,  and  a  regular 
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chain  of  conveyances  from  patentee  to  plaintiff.  Defendant 
admitted  his  possession  at  commencement  of  suit. 

Defendant  called  witness,  and  proved  that  James  Bean  occu- 
pied the  land  in  controversy  from  1841  to  1845;  that  Alexander 
H.  Parsons  occupied  said  land  from  1845  till  the  fall  of  1849; 
that  Joseph  US  and  George  W.  Vandruff  occupied  said  premises 
from  the  fall  of  1849  to  1851  or  1852;  that  they  then  sold  to 
[*184]  defendant,  who"  has  since  occupied  the  land.  The  de- 
fendant then  introduced,  in  evidence,  a  deed  from  James  Bean 
and  wife  to  James  Ivans,  dated  May  3rd,  1845,  and  a  deed  from 
James  Ivans  to  Alexander  H.  Parsons,  dated  September  12th, 
1845. 

The  defendant  then  introduced,  in  evidence,  a  record  of  the 
Circuit  Court  of  Adams  county,  State  of  Illinois,  embodying  a 
bill  in  chancery  to  foreclose  a  mortgage  from  Alexander  H. 
Parsons  to  James  Ivans,  dated  September  12th,  1845.  Also,  a 
decree  of  sale.  Peport  by  master  in  chancery  of  sale  by  him 
to  O.  C.  Skinner,  made  July  12th,  1847.  A  deed  from  master 
to  O.  C.  Skinner,  dated  October  20, 1848,  and  decree  approving 
deed,  dated  October  23,  1848. 

The  defendant  then  introduced,  in  evidence,  a  deed  from  C. 
A.  Warren  and  O.  C.  Skinner  to  George  W.  Yandruff,  dated 
January  14,  1851,  and  a  deed  from  George  W.  Vandruff  to 
David  Furry,  defendant,  dated  January  30,  1852. 

Defendant  proved  that  Parsons  took  possession  of  the  prem- 
ises immediately  upon  Bean  leaving,  and  Yandruff  took  jDosses- 
sion  immediately  on  Parsons  leaving,  and  Furry  upon  Yandruff' 
leaving. 

The  defendant  then  proved,  by  0.  A.  WaiTen,  tliat  Skinner 
bid  in  said  property,  at  the  master's  sale,  as  attornej^  for  James 
Ivans;  that  after  the  sale,  and  prior  to  the  deed  by  the  master 
to  Skinner,  an  arrangement  was  made  between  Warren  and 
Skinner,  as  attorneys  for  defendant  and  Alexander  H.  Pai-sons, 
by  which  Skinner,  as  one  of  the  attorneys  for  Ivans,  was  to  hold 
the  title  of  the  property  until  Parsons  should  pay  the  amount 
due  Ivans,  when  Parsons  was  to  have  it  back.  Said  arrange- 
ment was  verbal.  Witness  could  not  remember  the  terms  of 
said  arrangement,  or  at  what  time  the  money  was  to  be  paid  by 
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Parsons,  or  liow  long  said  arrangement  was  to  be  in  force,  nor 
at  wliat  time  the  first  payment  was  made  to  Skinner,  under  said 
arrangement,  or  paid  by  Parsons  or  Yandruff.  An  instrument 
in  writing  was  then  shown  the  witness,  from  which  the  signa- 
ture had  been  torn  off,  dated  June  20,  1849,  which  stated  that 
Josephus  and  George  Yandruff  had  that  day  bought  of  A.  H. 
Parsons  the  farm  on  which  he  then  lived,  and  agreed  to  pay 
him  four  hundred  dollars  on  or  before  the  1st  day  of  September 
then  next  ensuing,  with  interest  from  date  of  said  instrument, 
— said  Yandruff  to  get  possession  on  the  day  the  money  was 
to  be  paid. 

Witness  then  swore  that  said  instrument  was  brought  to 
Warren  and  Skinner,  after  its  date,  by  Parsons  and  Yandruff, 
but  he  could  not  remember  at  what  time.  That  it  was  approved 
by  Warren  and  Skinner,  but  when,  witness  could  not  state — but 
it  was  at  the  time  when  it  was  brought  to  Warren  and  Skinner 
by  Parsons  and  Yandruff,  and  that  on  the  14th  January,  [*185] 
1851,  a  deed  was  made  by  Warren  and  Skinner  to  George  W. 
Yandruff.  Witness  swore  that,  as  he  believed,  when  he  first 
saw  said  instrument,  it  had  Parsons'  name  signed  to  it. 

Defendant  then  proved  :  That  on  15th  June,  1849,  Parsons 
paid  the  taxes  for  1848  ;  that  on  13th  February,  1850,  Josephus 
and  George  W.  Yandruff  paid  the  taxes  for  1849  ;  that  they 
also  paid,  on  28th  January,  1851,  the  taxes  for  1850  ;  that  on 
the  3rd  January,  1852,  G.  W.  Yandruff  paid  taxes  for  1851  ; 
that  on  1st  January,  1853,  David  Furry  paid  the  taxes  for  1852  ; 
and  in  1854  said  Furry  paid  taxes  for  1853,  and  in  1855  he  paid 
the  taxes  for  1854. 

Plaintiff  then  called  George  Edmonds,  and  proved  that  O.  C. 
Skinner,  through  whom  the  title  passed  in  this  case,  was  an  able 
and  intelligent  lawyer  at  the  time  he  held  said  title,  and  that  he 
was,  at  the  time  of  trying  this  case,  one  of  the  judges  of  the 
Supreme  Court  of  Illinois. 

This  was  all  the  evidence  in  the  case. 

The  court  found  the  issue  for  defendant  ;  whereupon  plaintiff 
moved  for  a  new  trial. 

The  court  overruled  the  motion,  and  gave  judgment  for  de- 
fendant. 

217 


185  SPEINGFIELD, 


Cofield  V.  Funy. 


To  which  decision  of  the  court — finding  the  issue  for  defend- 
ant, overruling  motion  for  new  trial,  and  rendering  judgment 
for  defendant — the  plaintiff  excepted. 

"WiLLiAivis,  Grimshaw  &  WiLLiAMS,  for  Plaintiff  in  Error. 

Browning  &  Bushnell,  and  George  Edmonds,  for  Defendant 
in  Error, 

Skinner,  J.  The  record  in  this  case  shows  that  Parsons,  in 
1845,  being  in  possession  of  the  land  in  controversy,  under 
claim  and  color  of  title  made  in  good  faith,  executed  a  deed  of 
mortgage  of  the  same  to  Ivans,  which  mortgage  was  foreclosed, 
and  the  land  sold,  under  the  foreclosure,  to  Skinner,  July  12, 
1847  ;  that  Parsons,  on  this  sale,  made  an  arrangement  with 
Skinner  by  which  he  was  to  pay  the  mortgage  debt,  and  have  a 
conveyance  of  the  land,  on  such  payment,  from  Skinner  to  him  ; 
that,  June  20, 1849,  Parsons,  by  arrangement  of  Vandruffs  with 
Skinner  that  Skinner  should  convey  to  them,  sold  to  Yandruffs, 
and  surrendered  possession  to  them ;  and  that  Skinner,  January 
14,  1851,  executed  a  deed  for  the  land  to  Yandruffs  ;  that  Yan- 
druffs, January  30,  1852,  sold  and  conveyed  the  land  to  the 
defendant  below,  who  took  possession,  and  since  has  held  the 
same. 

[  *186  ]  The  record  also  shows  the  payment  of  all  taxes  assessed 
on  the  land  for  the  seven  years  next  preceding  the  commencement 
of  the  suit,  as  follows  :  By  Parsons,  for  1848;  by  Yandrufis, 
for  1849,  1850  and  1851;  and  by  the  defendant,  for  1852,  1853, 
1854  and  1855.     This  action  was  commenced  in  1855. 

The  plaintiff,  having  proved  prima  facie  title,  the  question  is. 
Has  the  defendant  shown  such  claim  and  color  of  title,  and 
payment  of  taxes,  as  will  bar  the  plaintiff's  action  ? 

The  statute  does  not  require  the  possession,  under  claim  and 
color,  to  be  continued  in  one  j^erson  for  the  period  of  limitation, 
nor  that  the  same  person  shall  ])ay  all  the  taxes  for  that  period. 
The  statute  provides  that :  "  All  persons  liolding  under  such 
possession,  by  purchase,  devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  who  shall  continue  such  posses- 
sion, and  continue  to  pay  the  taxes,  as  aforesaid,  so  as  to  com- 
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plete  the  possession  and  payment  of  taxes  for  the  term  afore- 
said, shall  be  entitled  to  the  benefit  of  this  section.  ]^or  does 
the  statute  require  that  the  taxes  be  paid  during  the  year  for 
which  they  accrued.  Nor  does  a  fair  construction  of  it  require 
that  the  person  in  possession,  for  a  portion,  or  the  whole,  of  a 
particular  year,  should  pay  the  taxes  of  such  yeai*.  It  is  suffi- 
cient if  the  taxes  for  the  seven  years- are  paid,  under  claim  and 
color,  by  those  having  or  succeeding  to  the  possession,  held  and 
continued  under  claim  and  color. 

One  object  of  the  statute  is  to  secure  payment  of  the  public 
dues,  and  the  benefit  of  the  payment  inures  to  those  who  pay 
under  claim  and  color,  and  to  those  who  succeed  them,  and, 
under  claim  and  color,  continue  the  possession  and  complete 
the  payment  of  taxes  for  the  series  of  years  named.  The  taxes 
of  any  one  year  may  be  paid  at  any  time  before  the  sale  for 
taxes,  which  is  usually  many  months  after  the  expiration  of  the 
year  for  which  they  accured,  and,  in  practice,  they  are  seldom 
paid  during  the  year. 

The  construction  contended  for  would  preclude  a  sale  of  the 
land  and  surrender  of  possession  during  a  current  year,  for,  in 
such  cases,  two  persons  would  be  in  possession  during  portions 
of  the  same  year,  and  neither  could  pay  the  taxes  for  the  portion 
of  the  year  of  his  possession. 

The  statute  must  be  so  construed  as  to  give  it  effect  and 
practical  operation  consistent  with  its  provisions,  and  the  evident 
purposes  of  its  enactment,  in  view  of  its  application  to  the  sub- 
ject to  which  it  relates. 

"When  the  title  of  Parsons  jjassed  to  Skinner,  by  judicial  sale. 
Parsons  continued  to  hold  under  him,  and  in  subservience  to  his 
title,  or  as  purchaser,  and  he  and  Yandruffs  continued  so  to 
hold  until  the  deed  from  Skinner  to  Vandi'uffs  was  executed  ; 
and  whether  Skinner  is  treated  as  a  trustee,  holding  the  [*187] 
legal  title,  and  they  the  cestuis  que  trust,  or  as  the  landlord,  and 
they  his  tenants,  the  same  result  follows  ;  for,  in  either  case,  the 
possession  and  payment  of  taxes  were  under  the  title,  as  it  had 
before  existed  in  Parsons,  and  would  inure  to  the  benefit  of  the 
defendant,  who  succeeded  them,  and  to  the  title  under  which 
the  taxes  were  paid. 
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The  true  question  in  sucli  case  is,  Under  what  title  were  the 
taxes  paid?  If  thej  were  paid  under  no  claim  and  color,  or 
under  title  adverse  to  that  to  wdiich  they  are  sought  to  be 
applied,  the  payment  is  unavailing.  But,  if  paid  by  the  tenant, 
his  payment,  like  his  possession,  is,  in  legal  effect,  the  act  of 
the  landlord.  If  the  payment  is  made  by  the  cestui  que  trust, 
the  effect  is  the  same  as  if  made  by  the  trustee,  for  the  two 
interests  united  make  the  estate,  or  legal  and  equitable  title  to 
the  land,  standing  together,  and  not  in  hostility  to  each  other. 
Ponge  v.  Chinn,  5  Dana  K.  54;  Collins  v.  Smith,  18  111. 
E.  160. 

Judgment  affirmed. 


Jules  P.  Baulos,  Plaintiff  in  Error,  v.  Geoege  W.  Ash, 

Defendant  in  Error. 

ERROR  TO  SANGAMON. 

A  deed  described  the  party  of  the  second  part  as  "Amanda  V.  Ash,  and  the 
heirs  of  her  body,  through  Horace  F.  Ash,  her  trustee  and  agent, ' '  and  grant- 
ed the  premises  ' '  to  the  said  party  of  the  second  part,  her  heirs  and  assigns. ' ' 
The  habendum  cause  was  as  follows  :  "To  have,  hold,"  etc.,  "  to  the  only 
proper  use  and  benefit  of  Amanda  V.  Ash ,  and  the  heirs  of  her  body,  through 
Horace  F.  Ash,  her  trustee,  and  who  holds  said  land  in.  trust  only  for  the 
said  Amanda  V .  Ash,  the  said  party  of  the  second  part,  her  heirs  and  assigns 
forever."  Held,  that  the  deed  conveyed  an  estate  in  fee  simple  to  Amanda 
V.  Ash. 

In  this  case  a  decree  in  chancery  was  rendered  at  the  l^ovem- 
ber  term  of  the  Sangamon  Circuit  Court,  A  D  1856,  in  favor 
of  the  defendant  in  error,  and  against  the  plaintiff*  in  error  and 
others,  on  a  bill  to  foreclose  a  mortgage,  executed  the  26th  day 
of  May,  A.  D.  1852,  by  Ira  C.  Ash  and  Amanda  V.  Ash  his 
wife,  with  Horace  F,  Ash,  her  trustee,  to  defendant  in  error. — 
the  bill  having  been  amended  so  as  further  to  set  up  that  the 
mortgage  money  was  advanced  by  defendant  in  error  to  pay  for 
the  purchase  of  the  land  by  his  grantors. 

The  decree  declares  that  Amanda  Y.  Ash,  at  the  time  of  exe- 
220 


DECEMBEE  TEEM,  1857.  187 

Baulos  V.  Ash. 

eating  the  mortgage,  was  seized  of  an  estate  in  fee  simple  in  the 
mortgaged  premises,  requires  the  plaintiff  in  error  and  [  *188  ] 
others  to  pay  the  amount  decreed,  and  in  default  thereof  that 
the  premises  be  sold,  deeds  made,  etc. 

The  plaintiff  in  error  sets  up  title  in  himself  and  others,  as 
one  of  the  heirs  of  the  body  of  Amanda  Y.  Ash,  on  the  death 
of  her  and  Ira  C.  Ash,  and  under  the  same  deed  vesting  title 
in  them ;  and  that  Amanda  V.  Ash  had  only  a  life  estate  in  the 
premises  mortgaged. 

The  case  was  heard  before  Dayis,  Judge. 

The  plaintiff  in  error  assigns  for  error: 

1st.  That  the  court  below  erred  in  not  dismissing  complain- 
ant's bill. 

2nd.  And  erred  in  decreeing  payment  of  the  mortgaged 
debt  by  plaintiff  in  error  and  others,  and  sale  of  mortgaged 
premises. 

McCLEEiSrAND  &  Herndon,  for  Plaintiff  in  Error. 

A.  Campbell,  for  Defendant  in  Error. 

Skinner,  J.  The  deed  in  question,  describes  the  party  of 
the  second  part  as  ^^Amavida  Y.  Ash  and  the  heirs  of  her  lody, 
through  Horace  F.  Ash,  her  trustee  and  agent;  "  recites  that 
the  consideration  was  paid  "  hy  the  said  party  of  the  second 
jpaH^''  and  grants  '•Ho  the  said  party  of  the  second  part,  her 
heirs  and  assigns,''^  the  premises  described. 

The  hahendum  clause  is  as  follows:  "To  have,  hold,''^  etc., 
"  to  the  only  proper  use  and  benefit  of  Amanda  Y.  Ash  and  the 
heirs  of  her  hody,  through  Horace  F.  Ash,  her  trustee,  and  %oho 
holds  said  land  in  trust  only  for  the  said  Amanda  Y.  Ash,  the 
said  party  of  the  second  part,  her  heirs  and  assigns  forever y 

The  great  object  of  construction  is,  from  the  language  used, 
in  connection  with  the  subject  matter,  to  ascertain  the  inten- 
tion of  the  parties  to  the  instrument;  and  when  their  intention 
is  ascertained,  the  law  determines  its  effect. 

And  where  the  language  is  conflicting  and  susceptible  of  dif- 
ferent constructions,  that  will  be  adopted  which  will  support 
and  give  effect  to  the  instrument;    and,  if  it  is  necessary  for 
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that  purpose,  words  of  inferior  import  and  questionable  meaning 
will  be  disregarded. 

It  is  essential  to  a  deed  of  conveyance,  that  upon  its  face  ap- 
pear proper  parties,  a  grantor  and  a  grantee,  words  of  grant, 
and  a  thing  granted.  In  this  deed  the  parties  are  stated,  a 
grantor  and  a  grantee  are  named,  words  of  grant  are  used,  and 
the  premises  granted  are  described. 

The  main  difficulty  is  in  determining  who  is  the  grantee.  The 
[*189]  words  in  the  description  of  the  parties,  '■'■Jieirs  of  her 
hody,^^  cannot  control  the  force  of  the  words,  in  the  granting 
part  of  the  deed,  "  unto  the  said  party  of  the  second  part,  her 
heirs  and  assigns.''^ 

The  latter  words  determine  to  whom  the  land  is  conveyed,  and 
import  the  transfer  to  such  party  of  a  fee  simple  estate.  The 
peculiar  language  of  the  hahendum  cannot  destroy  the  effect  of 
those  words,  and  make  another  the  grantee.  Those  described 
as  "  the  party  of  the  second  part^''  are  not  necessarily  the 
grantees  in  the  deed,  and  the  words,  denoting  the  grantee,  "  the 
said  party  of  the  second  part^''  must  be  taken  to  refer  to  the 
named  'pa.rtj,  Amanda  Y.  Ash/  and  the  viords  ^^  her  heirs  a }id 
assigns,^''  to  vest  in  her  an  estate  of  inheritance. 

The  words,  "  through  Horace  F.  Ash,  her  trustee  and  agent^'' 
do  not  determine  the  grantee  in  the  deed,  nor  can  they  control, 
in  this  respect,  the  construction  of  it;  and  no  estate  being  con- 
veyed to  him,  he  cannot  hold  for  the  use  of  another. 

The  words,  "  her  heirs  and  assigns^''  evidently  referring  to 
Amanda  Y.  Ash,  have  acquired  a  fixed  legal  meaning,  and 
denote  the  kind  of  estate  which  she  takes  by  the  grant;  not  a 
life  estate,  but  the  entire  estate. 

It  is  proljable,  the  object  in  executing  the  deed,  was  to  vest 
tlie  title  in  Horace  F.  Ash,  in  trust,  to  the  use  of  Amanda  Y. 
Ash  during  her  life,  and  in  remainder  to  the  use  of  her  children; 
but,  if  such  was  the  purpose,  it  has  failed  for  want  of  a  convey- 
ance having  that  legal  eftect. 

The  deed  vesting  in  Amanda  Y.  Ash  an  estate  of  inheritance, 
it  follows  that  the  land,  after  her  dea^,  is  subject  to  the  mort- 
gage executed  by  herself  and  husband  to  the  complainant. 

Decree  affirmed. 
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Charles  F.  Keener,  Executor  of  John  Peniger,  de- 
ceased. Appellant,  v.  George  Crull  and  Wife,  Ap- 
pellees. 

APPEAL  FEOM  SCOTT. 

A  debt  barred  by  the  statute  of  limitations,  is  an  existing  moral  obligation  of 

sufficient  validity  to  support  a  new  promise  based  upon  it,  in  avoidance  of 

the  bar. 
Tlie  new  promise  may  arise  out  of  such  facts  as  identify  the  debt,  so  as  to 

determine  its  character  and  amount,  and  show  a  present  intention  and 

willingness  to  pay.    The  promise  must  be  made  to  the  party  seeking  its 

benefits,  or  to  some  one  authorized  to  act  in  his  behalf. 
A  promise  to  a  stranger  will  not  take  a  case  out  of  the  statute. 
(A  party  suing  should  show  affirmatively,  in  his  declaration,  a  suf-  [*190] 

ficient  reason  for  making  his  case  an  exception  under  the  statute,  or  he 

should  be  denied  a  recovery. — Breese,  J.) 

This  is  an  agreed  case,  taken  by  appeal  from  Scott,  from  a 
judgment  rendered  in  the  Circuit  Court  of  said  county,  at  the 
October  terai,  A,  D.  1857,  which  judgment  was  rendered  upon 
the  following  state  of  facts: 

Sarah  Crull,  wife  of  George  Crull,  while  a  femnie  sole  in 
the  lifetime  of  said  John  Peniger,  deceased,  rendered  services 
for  said  Peniger,  which  claim  for  services  became  barred  by 
lapse  of  time,  and  it  was  insisted  by  the  appellees  in  the  court 
below,  that  the  case  was  taken  out  of  the  statute  of  limitations 
by  a  subsequent  promise,  and  they  relied  upon  the  testimony  of 
George  Longwith,  which  testimony  is  as  follows:  That  in  the 
month  of  November,  1850,  he  (the  witness)  had  a  conversation 
Avith  the  said  Peniger;  had  been  old  neighbors,  and  they  had  a 
long  conversation  together,  at  Peniger's;  Peniger  then  told 
witness  that  he  had  agreed  to  give  his  daughter,  the  said  Sarah, 
two  hundred  dollars  a  year  for  her  work,  and  he  had  not  paid 
her  yet,  and  that  she  had  gone  to  Ohio.  Appellant  insists  that 
said  testimony  of  George  Longwith  is  not  sufficient  to  take  the 
case  out  of  the  statute  of  limitations. 

It  is  stipulated,  in  this  case,  that  said  Sarah  Crull  commenced 
services  in  A.  D.  1833,  she  being  then  of  age,  and  continued  in 
service  until  December,  A,  D.  1838. 
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J.  Grimshaw  and  Beery  &  HALDEMAi!,  for  Appellant. 
KJSTAPP  &  Case,  for  Appellees. 

Opinion  of  the  Court,  hy  Skinner,  J.  This  was  an  agreed 
case.  The  plaintiffs  sue,  as  husband  and  wife,  for  a  debt  due 
the  wife  when  sole.  The  case  shows  that  the  wife,  while  sole 
and  of  full  age,  remained  with  her  father,  and  worked  in  the 
family  from  1833  to  1838;  that,  in  1850,  the  father,  who  is 
the  defendant's  testator,  in  a  conversation  with  one  Longwith, 
said  "  that  he  had  agreed  to  give  his  daughter,  (the  now  feone 
covert  plaintiff  with  her  husband,)  two  hundred  dollars  per  year 
for  her  work,  and  he  had  not  j)aid  her  yet,  and  she  had  gone  to 
Ohio."  The  debt,  if  one  existed,  was  barred  by  the  statute,  and 
the  question  is,  whether,  by  reason  of  the  admissions  of  her 
father  in  1850,  the  plaintiffs  are  entitled  to  recover  against  his 
executor? 

The  great  diversity  of  construction  of  like  statutes,  both  in 
the  courts  of  this  country  and  of  England,  demands  in  this  case 
[*191]  the  application  of  such  rule  as  is  consistent  with  our  own 
decisions,  and  the  current  of  modern  adjudications. 

The  statute  bars  the  action,  and  all  remedy  for  recovery 
of  the  debt;  and,  when  the  bar  is  complete,  the  statute  being 
interposed  in  defense,  no  action  for  the  recovery  of  the  debt 
can  be  maintained. 

The  debt,  however,  is  not  annihilated,  and  remains  the  same 
as  before,  excepting  that  all  remedy  for  enforcement  of  the 
obligation  is  gone.  The  debt  constituting  an  unquestioned 
moral  obligation,  is,  however,  a  good  consideration  to  support  a 
promise  to  perform  that  obligation;  and  a  new  promise,  based 
upon  this  moral  obligation,  is  binding  upon  the  debtor  in  avoid- 
ance of  the  bar  of  the  statute. 

The  new  promise  may  arise  out  of  such  facts  as  identifv  the 
debt,  the  subject  of  the  promise,  with  such  certainty  as  will 
clearly  determine  its  character,  fix  the  amount  due,  and  show  a 
present  unqualified  willingness  and  intention  to  pay  it,  at  the 
time  acted  upon  and  acceded  to  by  the  creditor,  the  j)romissee. 

The  following  cases  sustain  the  rule  here  laid   down:     Ayers 
v.  Richards,  12  111.  E.  146;  Bell  v.  Morrison,  1  Peters  E, 
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351;  FooIy.  Felfe,  23  Ala.  E.  701;  Ten  Eyck  v.  Wing,\ 
Micliigan  E.  40;  Brown  v.  State  Banlc,  5  English  (Ark.)  E. 
134;  Morgan  Y.  WoUon,  4:  Penn.  State  E.  321;  Christy  y. 
Flemington,  10  ibid.  129;  Shitler  v.  Bremer,  23  ibid.  413; 
Hidden  y.  Cousins,  2  E.  I.  E.  401 ;  Yentris  v.  Shaio,  14  1^. 
H.  E.  422;  Beigne  v.  Despartes,  Dudley's  E.  118;  Martin  v. 
Brooch,  6  Geo.  E.  21;  Clarh  v.  Butcher,  9  Cow.  E.  674. 

Like  any  other  promise,  having  legal  force  and  sanction,  it 
must  be  made  to  the  party  seeking  its  benefits,  or  to  some  one 
authorized  to  act  for  him.  A  promise  to  a  stranger  is  insuf- 
ficient to  establish  a  promise  to  the  plaintiif  or  the  party  whom 
he  represents.  Kyle  v.  Wells,  17  Penn.  State  E.  286 ;  Brails- 
ford  Y.  James,  3  Strob.  E.  171 ;  MartinY.  Brooch,  6  Geo.  E.  21. 

Were  this  a  new  question,  we  should  hold  that  the  action 
could  alone  be  brought  upon  the  new  promise.  But  the  current 
of  authority  and  long  usage  sanction  the  practice  of  declaring 
upon  the  original  cause  of  action,  and  of  replying  the  new 
promise  in  avoidance  of  the  statute  of  limitation;  and  we  do 
not  feel  at  liberty  to  disturb  a  rule  so  well  settled. 

Tested  by  the  rules  stated,  the  plaintifis  cannot  recover.  Tlie 
languao-e  of  the  defendant's  testator  was  used  to  a  strano-er 
having  no  concern  in  the  matter,  or  right  to  act  for  the  party  in 
interest,  the  amount  of  the  debt  was  not  named  or  in  any  man- 
ner indicated,  nor  was  there  any  language  unequivocally  import- 
ing a  present  intention  or  undertaldng  to  pay. 

Judgment  reversed. 

Separate  Opinion,  hy  Breese,  J.  I  concur  in  the  [*192] 
opinion  pronounced  by  the  majority  of  the  court,  as  it  reverses  the 
judgment  of  the  Circuit  Court,  and  is  a  great  improvement  on 
earlier  rulino-s  of  this  court  on  the  statute  of  limitations.  But 
I  go  much  further,  andholdthat  no  promise,  express  or  implied, 
can  take  a  case  out  of  its  operation,  and  thereby  utterly  destroy 
a  most  wise  and  salutary  law.  To  illustrate  the  view  I  enter- 
tain, it  is  necessary  to  go  back  to  the  origin  of  this  statute,  and 
the  earlier  adjudications  of  the  British  courts  upon  it. 

The  first  act  of  limitations  was  passed  in  the  twenty-first  year 
of  the  reign  of  James  the  First,  and  is  entitled  "  An  act  for 
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limitation  of  actions,  and  for  avoiding  of  suits  in  law.^'  It  is 
the  model  after  which  the  States  of  this  Union,  with  scarcely 
an  exception,  have  copied,  with  more  or  less  modifications  as  to 
the  time  within  which  tlie  action  is  to  be  brought. 

The  third  section  of  that  act  is  the  one  affecting  personal 
contracts,  and  therefore  the  only  one  now  to  be  considered.  It 
is  as  follows :  "  That  all  actions  of  trespass  quare  clausum  f re- 
git, all  actions  of  trespass,  detinue,  actions  in  trover  and 
replevin  for  taking  awa}^  of  goods  and  cattle,  all  actions  of  ac- 
count, and  upon  the  case  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants ;  all  actions  of  debt  grounded  upon  any  lend- 
ing or  contract  without  specialty;  all  actions  of  debt  for  aiTear- 
ages  of  rent,  and  all  actions  of  assault,  mayhem,  battery,  wound- 
ing and  imprisonment,  or  any  of  them,  which  shall  be  sued  or 
brought  at  any  time  after  the  end  of  this  present  session  of  Par- 
liament, shall  he  commenced  and  sued  within  the  time  and  limit- 
ation hereafter  expressed,  and  not  after,  that  is  to  say,  the  said 
actions  upon  the  case  (other  than  for  slander)  and  the  said 
actions  for  account,  and  the  said  actions  for  trespass,  debt,  det- 
inue and  replevin  for  goods  or  cattle,  and  tlie  said  action  of 
trespass  (2"?^«^e  clausum  fregit,  within  three  years  next  after  the 
end  of  this  present  session  of  Parliament,  or  within  six  years 
next  after  the  cause  of  such  actions  or  suits,  and  not  after  ;  and 
the  said  actions  of  trespass,  assault,  battery,  wounding  and  im- 
prisonment, or  any  of  them,  within  one  year  next  after  the  end 
of  this  present  session  of  Parliament,  or  within  five  years  next 
after  the  cause  of  such  actions  or  suits,  and  not  after;  and  the 
said  actions  upon  the  case  for  words,  within  one  year  after  the 
end  of  this  present  session  of  Parliament,  or  within  two  years 
next  after  the  words  spoken,  and  not  after^  (4  Eng.  Statutes 
at  large,  jjage  752.) 

Tlie  seventh  and  last  section  contains  savinijs  in '  favor  of 
ramoYS),  femes  covert,  persons  non  combos  mentis,  imprisoned  or 
beyond  the  seas. 

[  *193  ]  The  close  similarity  of  the  phraseology  of  this  act  with 
ours  on  the  same  subject,  cannot  fail  to  be  noticed,  and  a  plain,  un- 
sophisticated man,  whose  mind  had  not  been  poisoned  by  the 
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subtleties  of  lawyers  and  courts,  and  by  their  artful  but  shallow 
reasonings  to  effect  a  bad  purpose,  would  conclude  that  such  a 
law,  having  no  allusion  or  reference  whatever  to  a  defendant  in 
any  of  the  enumerated  actions,  and  using  terms  of  the  strongest 
negative  character,  was  intended  by  its  makers  to  affect  plaintiffs 
only— such  persons  only  as  had  causes  of  action. 

Such  a  man  would  search  in  vain  for  an  indication  in  it  of  any 
other  or  different  purpose ;  and  that  such  was  the  view  the  courts 
did,  in  fact,  entertain  of  the  statute,  upon  its  enactment,  its 
history  proves. 

The  first  decision  under  it,  which  I  have  examined,  was  made 
in  the  fourth  year  of  the  reign  of  Charles,  the  First,  the  suc- 
cessor of  James  the  First,  and  is  reported  in  4th  Croke's  Ke- 
ports,  115,  Brown  v.  Hancock.  The  reporter  was  one  of  the 
most  eminent  judges  of  the  Common  Pleas,  alike  distinguished 
for  his  ability  and  integrity.  The  case  was  in  assumpsit,  and 
after  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment, 
"  that  the  promise  is  alleged  to  be  made  beyond  the  time  limited 
in  the  statute  of  21st  James  I,  and  the  action  is  not  brought 
icithin  the  time  limited  thereby."  All  the  courthel^,  "  that  if 
it  appear  so  by  the  plaintiff's  own  showing^  that  the  action  is 
not  brought  within  the  time  limited  by  the  statute,  \\iq  plaintiff 
cannot  maintain  his  action,  but  judgment  shall  be  given  against 
him;  or  if  the  contract  in  the  assumpsit  or  debt  be  alleged  to 
be  within  the  time  limited  by  the  statute,  and  upon  nil  dehet  or 
non  assumpsit  pleaded,  it  appears  upon  the  evidence  that  the 
assumpsit  or  contract  was  heyond  the  time  limited,  the  action 
lies  not,  and  the  defendant  shall  take  advantage  thereof  if  it  be 
specially  found  by  the  jury;  for  the  statute  is  in  the  negative, 
'  that  he  shall  not  maintain  snch  an  action  hut  within  the  time 
limited  hy  the  statute.''  " 

This  early  ruling  is  very  significant  of  the  idea  the  enlightened 
jurists  of  that  day  entertained  of  this  statute;  that  it  was  for 
the  plaintiff,  to  show  affirmatively  that  he  was  within  its  provi- 
sions. All  the  court  were  impressed  with  a  true  sense  of  its 
character,  its  purposes,  objects  and  intents,  and  found  no  other 
principle  in  it  than  this — an  inhibition  on  parties  to  bring  actions 
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after  six  years — that  it  was  to  effect  that  single  purpose  only, 
its  language  being  plain,  simple  and  emphatic. 

The  King's  Bench  inclined  the  other  way,  and  originated  the 
rule,  in  10th  Charles  I,  in  the  case  of  Stile  v.  Finch,  4 
Croke  E..  381,  that  the  statute  must  be  pleaded,  giving,  in  my 
opinion,  a  very  unsubstantial  reason  therefor,  namely,  on  account 
[  *19-1  ]  of  the  savings  or  exceptions  in  the  seventh  section,  some 
one  of  which,  the  plaintiff  might  reply,  on  the  statute  being 
pleaded. 

The  general  rule  is,  and  was  then,  that  a  party  pleading  the 
benefit  of  an  act,  or  against  its  operation,  must,  by  his  own 
showing,  bring  himself  within  some  one  of  its  exceptions,  and  it 
will  be  conceded  that  it  is  quite  as  easy  for  him  to  do  so  in  the 
first  instance,  in  his  declaration,  as  in  his  replication  to  a  plea. 
This  would  be  correct  pleading,  and  in  the  strictest  consonance 
with  its  admitted  principles. 

So  in  the  case  of  HaivMns  v.  Billhead,  ibid.  404,  in  an  action 
for  words  spoken,  the  defendant  pleaded  not  guilty,  and  found 
against  him,  and  on  motion  in  arrest  of  judgment,  it  was  urged, 
"  that  by  plaintiff's  own  showing,  the  action  was  brought  for 
words  spoken  above  two  years."  Two  of  the  judges  held  he 
should  have  pleaded  the  statute,  on  account  of  the  savings  in  it, 
and  that  it  would  make  the  declaration  too  prolix  to  insert  in  it 
the  causes  why  he  did  not  sooner  commence  his  suit."  These 
"  causes,"  the  judges  say,  could  be  specified  in  a  replication  to 
a  plea  of  the  statute! 

Others  may  perceive  the  force  of  these  reasons;  I  cannot.  If 
the  declaration  would  be  "  too  prolix  "  by  inserting  the  causes, 
would  not  the  replication  be  also?  It  is  manifest  there  is  no 
force  in  such  reasons. 

Justice  Croke,  however,  adhered  to  his  original  honest  and 
correct  opinion,  that  "  as,  by  the  plaintiff 's  own  showing,  it  ap- 
peared the  action  was  not  brought  within  the  time  limited  by 
the  statute,  and  as  the  statute  is  in  the  negative,  that  "  it  shall 
not  be  brought  but  within  the  time,"  the  court  "  ought  ex  officio 
to  abate  it,  unless  the  plaintiff  had  shown  affirmatively  where- 
fore it  was  not  brought  within  the  time." 

This  able  judge  looked  the  act  in  the  face,  with  the  honest 
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design  of  enforcing  its  provisions;  saw  its  distinctive  and  well 
marked  feature — that  it  was  a  disabling  act — that  its  negative 
provision  affected  the  plaintiff  only — that  it  was  inhibitory,  and 
its  true  intention  and  design  expressed  in  the  strongest  terms  of 
which  the  English  language  is  capable.  He  considered  that  it 
was  the  plaintiff's  duty,  by  his  own  pleading,  to  remove  his 
disability,  no  allusion  being  found,  in  the  act  itself,  to  a  defend- 
ant, or  his  case  or  condition. 

But  in  a  later  case  (9th  William  III,  Drajper  v.  Glossop,  1 
Lord  Raymond,  153),  a  distijiction  was  taken  by  Lord  Chief 
Justice  Holt  with  regard  to  pleading  the  statute  in  an  action 
of  debt.  In  assumpsit,  he  thought  the  statute  should  be  pleaded, 
because  the  assumpsit  goes  to  the  pi'aeter  tense,  "but  upon  nil 
debet  pleaded,  the  statute  is  '  good  evidence,'  because  the  issue 
is  joined  by  words  in  the  present  tense — -j[)er  verha  de  jpresenti — 
and  without  doubt  nil  dehet  (he  owes  nothing)  by  vii'-  ["^195] 
tue  of  the  statute/  and  it  is  no  debt  at  this  time^  though  it 
was  a  debt." 

It  is  difficult  to  say  why  a  defendant  may  not  take  advantage 
of  the  statute  in  any  action  under  the  general  issue,  or  by 
motion  to  the  court,  when  the  defect  appears  in  the  plaintiff's 
o^vn  pleadings,  and  require  the  plaintiff,  as  in  other  actions,  to 
bring  himself  within  some  one  of  its  savings.  In  all  other 
cases  known  to  the  law,  where  an  action  is  required  by  statute 
to  be  brought  within  a  limited  time,  it  is  the  duty  of  the  plaintiff 
to  allege  and  prove  that  he  has  complied  with  the  terms  of  the 
statute;  if  he  does  not,  he  must  fail  in  his  suit.  3  Saunders 
R.  63,  note.  The  reason  assigned  in  the  case  referred  to,  and 
in  Lee  v.  Rogers,  1  Levinz  R.  110,  seems  to  me  to  pervert  the 
object  of  the  statute,  and  is  a  misconception  of  its  purpose.  It 
is  there  said,  "  The  statute  was  made  for  the  ease  of  those  who 
would  take  advantage  thereof;  but  the  court  shall  not  give  the 
defendant  advantage  thereof,  if  he  will  not  plead  it."  Now 
there  is  nothing  in  the  act  itself  to  countenance  such  an  idea. 
It  has  no  reference  or  allusion  to  a  defendant,  or  to  pleadings 
on  his  part.  How  much  more  reasonable  is  it,  as  the  statute  is 
in  the  negative,  to  hold,  with  Justice  Ceoke,  in  Ilaiohins  v.  Bill- 
heady  4  Croke  R.  404,  before  referred  to,  that  the  court  should 
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ex  officio  abate  the  suit.  If  tlie  ease  of  tlie  defendant  is  tlie  object 
of  the  act,  this  practice  would  eifectually  promote  it,  and  such, 
in  my  judgment,  is  the  true  practice. 

It  is  said  the  reason  why,  in  penal  actions,  a  party  plaintiff 
must  show  affirmatively  that  he  is  within  its  provisions,  is,  that 
by  bringing  his  action,  and  not  before,  he  becomes  entitled  to  the 
right  of  action;  but  in  the  other  cases,  a  cause  of  action  already 
exists  and  is  vested  in  a  plaintiff  by  means  of  some  contract  or 
other  transaction  between  the  plaintiff  and  defendant  prior  to  his 
bringing  the  action.  Let  this  be  so,  the  statute  interposes  and 
takes  away  this  right  of  action,  and,  by  parity  of  reasoning,  he 
can  only  regain  it,  as  in  penal  actions,  by  showing  affirmatively, 
hy  his  own  pleading,  that  he  is  within  the  savings,  or  require- 
ments, or  exceptions  of  the  act.  The  statute  extends  back  to 
the  action  itself,  and  takes  it  away,  and,  in  phraseology,  having 
no  double  or  doubtful  meaning. 

This  statute,  as  has  been  well  said  by  learned  jurist,  is  a 
statute  of  repose,  and  is  the  offspring  of  the  growing  commercial 
importance  and  policy  of  England,  which  received  such  a  vigo- 
rous impulse  in  the  reign  of  Elizabeth,  when  her  subjects,  roam- 
ing over  every  sea,  had  sought  out  and  discovered  new  fields 
for  their  enterprise,  and  whose  various  and  multiplied  transac- 
tions by  sea  and  land  were  measured  by  millions.  To  these,  and 
to  every  class  of  society,  the  statute  declared,  in  terms  the  most 
[*196]  positive,  that  certain  claims,  whether  arising  from  con- 
tract, or  from  force  and  wi'ong,  should  not,  after  the  lapse  of 
certain  specified  times,  be  considered  fit  subjects  for  judicial 
inquiry ;  that  they  should  not  be  harrassed  by  stale  demands,  or 
their  repose  disturbed  by  actions  or  suits  in  court  on  such  de- 
mands. It  was  a  well  designed  attempt  to  render  powerless 
those  who  might  seek  to  disturb  this  repose,  or,  if  they,  did,  to 
require  them  to  show  affirmatively  that  their  actions  were  com- 
menced so  soon  as  they  had  the  ability  to  commence  them. 

The  courts,  however,  having  given  the  statute  another  and  a 
difterent  character  altogether,  by  perverting  it  from  its  original 
design,  as  acknowledged  by  themselves,  the  consequences  result- 
ino;  therefrom  will  be  considered. 

Instead  of  being  a  statute  of  repose,  it  has  become  a  statute 
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to  disturb  society;  to  open  wide  tlie  door  of  litigation;  to  ren- 
der a  man  odious  in  public  estimation,  bj  compelling  him  to 
plead  it  when  it  was  not  designed  to  be  pleaded,  and  to  invite 
and  encourage  perjury  without  limit. 

The  first  device  of  the  lawyers  and  courts,  after  it  was  ruled 
that  the  statute  must  be  pleaded,  was  to  contrive  how  best  its 
most  valuable  provisions  could  be  rendered  null  and  void. 

This  will  be  seen  in  the  case  of  Dickson  v .  Thomson,  2 
Shower,  125,  in  32nd  Charles  II.     This  is  the  whole  case: 

"  Assumpsit. — The  statute  of  limitations  pleaded.  Replica- 
tion, quod  assumpsit  infra  sex  annos.  Issue  thereon.  Ruled 
by  ScROGGS,  C.  J.,  upon  evidence,  and  agreed  by  all  the  coun- 
sel, that  promise  of  payment  within  the  six  years,  though  the 
debt  were  contracted  long  before,  will  evade  the  statute  of  lim- 
itations; but  confession,  or  only  acknowledgment,  that  he 
owed  the  ijlaintiff  so  much,  will  not  do  it." 

Will  evade  the  statute!  I  would  ask  where  the  court  found 
'the  power  to  evade  an  act  of  Parliament?  The  statute  was 
before  them,  telling  the  court,  in  plain  terms,  the  action  shall 
not  be  brought,  and  they  evade  it  by  allowing  proof  of  a  new 
promise,  which  had  not  been  declared  on,  to  be  given  in  evidence 
to  support  a  promise,  an  action  on  which  had  been  taken  away. 
On  what  correct  principle  of  legal  proceedings  could  the  plain- 
tiff have  been  allowed  to  prove  a  promise  he  had  not  alleged, 
and  for  which  he  had  not  brought  his  action? 

Had  the  courts,  however,  left  the  doctrine  here,  that  a  promise 
of  payment  must  be  proved — and  by  that  I  understand  an  express 
promise — the  mischief  resulting  might  not  have  been  so  hurtful. 
But  it  was  not  to  be  so.  Having  established  the  principle,  that 
the  statute  can  be  evaded,  the  next  inquiry  arose,  What  is  the 
least  amount  of  proof  necessary  for  that  purpose — how  slight 
may  it  be?  Accordingly,  we  see,  in  10th  William  III,  in  Hey- 
liny.  Hastings,  Cavihew,  4^70,  t\i?it  &  conditional  i^rom.-  [*197] 
ise  will  do.  The  case  was,  "  Indebitatus  assumpsit,  by  Heylin, 
executor  of  one  Read,  a  saddler,  against  Hastings,  for  goods  sold 
by  Read  to  the  defendant.  The  defendant  j)leaded  non  assump- 
sit to  the  testator,  infra  sex  antios,  and  upon  evidence  at  the  trial 
before  Holt,  Chief  Justice,  the  case  was  thus:     The  plaintiff, 
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meeting  with  the  defendant,  Hastings,  demanded  so  much  money 
of  him  for  saddles  which  he  bouo-ht  of  tlie  testator  more  tlian  six 
years  past  before  that  time  of  their  meeting.  The  defendant 
denied  that  he  ever  had  such  goods  of  the  testator,  but  promised 
that  he  would  pay  the  plaintift'  for  the  saddles,  if  he  could  prove 
that  he,  the  defendant,  had  them,  which  the  plaintiff  fully  proved 
at  the  trial,  and  had  a  verdict.  Whereupon,  a  case  was  made 
of  this  special  matter,  by  consent  of  both  parties,  to  be  deter- 
mined by  the  ojjinion  of  the  Chief  Justice,  and  the  verdict  was 
to  follow  the  success  of  that  determination ;  and  now  the  case 
was  moved  in  court,  by  the  direction  of  the  Chief  Justice,  to 
hear  the  opinion  of  the  other  judges.  The  point  in  law  was, 
whether  this  conditional  promise,  made  upon  the  denial  of  the 
debt  demanded,  should  revive  this  debt,  now  the  condition  ot 
the  promise  was  performed,  viz.:  by  proof  of  the  debt,  so  as 
to  bring  it  out  of  the  statute  of  limitations. 

It  was  admitted  by  all,  that  if  this  conditional  promise  did 
revive  the  debt,  though  it  was  made  to  the  executor  after  the  death 
of  the  testator,  yet  it  was  sufficient  to  maintain  the  issue,  viz. : 
That  the  testator  assumpsit,  because  the  promise  did  not  give 
any  new  cause  of  action,  but  only  revived  the  old  cause,  and 
was  of  no  other  use  but  io  prevent  the  barhy  the  statute  of  limita- 
tions. 

liota.  That  2  Feb.  10  William  III,  Anno  1698,  all  the 
judges  of  England  met  at  Serjeant's  Inn,  in  Chancery  Lane,  upon 
this  case;  and  they  all  agreed  in  opinion,  that  this  promise, 
though  conditional,  (and  since  the  condition  was  performed,)  did 
revive  the  debt,  and  prevent  the  bar  by  the  statute ;  and  that  a 
bare  acknowledgment  of  the  debt  within  six  years  of  the  action, 
is  sufficient  to  revive  it,  and  prevent  the  statute,  though  no  neio 
promise  was  made.  That  this  conditional  promise  amounted  to 
a  waiver  of  the  statute,  and  though  no  new  promise  was  made, 
yet  an  acknowledgment  of  the  debt  is  an  evidence  of  a  new 
promise.     So  the  plaintiff  had  judgment." 

It  seems  to  me  this  adjudication  is  full  of  contradictions  and 
absurdities. 

In  the  first  place,  it  is  decided,  this  conditional  promise,  ac- 
companied by  a  denial  of  the  debt,  revived  the  debt,  which, 
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Lord  Holt  said,  in  1  Lord  Eajmond,  153,  was  extinct,  dead  and 
gone.  Second,  that  a  bare  acknowledgment  of  a  debt  is  suffi- 
cient to  revive  it,  and  prevent  the  bar  of  the  statute,  [*198] 
though  no  new  promise  was  made,  thus  overturning  the  case  in 
2  Shower,  125,  decided  a  short  time  before.  Third,  that  though 
no  neio  promise  was  made,  yet  the  acknowledgment  ( which,  in 
this  case,  was  a  denial,)  is  evidence  of  a  ^^c^^f?  promise;  and,  last, 
that  the  declaration  was  not  upon  this  conditional  promise,  but 
upon  the  old  promise,  on  which  old  promise  no  right  of  action 
existed. 

I  cannot  understand  how  this  denial  of  the  debt,  and  the  con- 
ditional promise,  operated  as  a  waiver  of  the  statute,  when  the 
statute  was  pleaded,  and  relied  on  as  a  bar  by  the  defendant. 
It  is  manifest  the  defendant  did  not  waive  it,  or  intend  to 
waive  it. 

In  2nd  Lord  Eaymond,  1101,  Green  v.  Crane,  a  case  almost 
precisely  like  the  case  of  Heylin  v.  Hastings,  in  which  the  de- 
fendant owned  the  debt,  and  promised  to  pay  it,  received  a 
different  ruling,  and  it  was  decided  that  the  action  could  not  be 
maintained,  the  promise  being  made  to  the  executor,  and  so  out 
of  the  issue.  The  promise,  in  both  cases,  was  to  the  executor, 
and  if  out  of  the  issue  in  Green's  case,  it  was  equally  so  in 
Heylin's  case,  for  tiie  issues  were  identical,  "  no7i  assuw/psit 
infra  sex  annos  to  the  testator.'''' 

The  distinction  once  existing  between  the  effect  of  a  promise 
to  pay  a  debt  barred  by  the  statute  of  limitation,  and  a  bare 
acknowledgment  of  the  debt,  to  take  it  out  of  the  statute,  is  no 
longer  regarded.  It  has  been  discountenanced  by  all  the  courts 
in  England,  and  by  most  in  the  States  of  this  Union,  our  own 
among  them.     Breese  E.  171;  ibid.  218;  12  111.  E.  148. 

In  England  it  is  held,  that  an  acknowledgment  of  the  debt 
takes  it  out  of  the  statute,  even  tlioufrh  such  acknowledirment 
be  made  after  suit  brought.  Sir  William  Yea  v.  Forraker,  3 
Burrow,  1099.  And  the  degrees  of  acknowledgment  recognized 
by  those  courts,  are  as  various  as  the  caprices  of  men.  For  ex- 
amjjle:  "  I  am  ready  to  account,  but  nothing  is  due  you."  "  If 
he  has  any  demand  against  me,  it  shall  be  paid."  Cowper,  548, 
Truman  v.  Fenton.    So  in  Bryan  v.  Ilorsman,  1  Bos.  &  Puller, 
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20,  -where  tlie  defendant  acknowledc-ed  the  orio-inal  contraetina; 
of  the  debt,  and  that  part  of  it  was  unpaid,  but  declared  "  he 
owed  tlie  plaintiff  nothing,  it  being  more  than  six  years  since 
he  contracted;"  and  in  16  East  K.  420,  Leafer  Y.Tatton,  where 
the  defendant,  acceptor  of  a  bill  of  exchange,  acknowledged  his 
acceptance,  but  said,  "  he  was  not  liable  then,  because  it  was 
out  of  date,  and  it  was  out  of  his  power  to  pay  it,"  were  held 
sufficient  to  revive  the  debt,  and  prevent  the  bar  of  the  statute ; 
and  a  simple  remark  by  a  defendant  to  the  plaintiff,  *■'  what  an 
extravagant  bill  you  have  delivered  me,"  is  such  an  admission 
that  something  was  due,  as  to  prevent  the  operation  of  the 
[  *199]  statute.  Peake's  ISTisi  Prius  Cases,  127.  And  a  declara- 
tion by  a  defendant,  that  he  would  not  pay,  unless  compelled, 
was  held  equally  efficacious.  4  Maule;  &  Selwyn,  75.  A  mere 
acknowledgment  to  a  stranger  is  sufficient.  4Esp.  R.  46,  Peters 
V.  Broyyn.  "The  slightest  word  of  acknowledgment,"  will,  in 
the  opinion  of  Lord  Mansfield,  take  the  case  out  of  the  statute, 
and  "no  honest  man  would  defend  himself  by  such  a  plea." 
Quantock  et  al.  v.  England,  5  Burrow,  2628. 

These  absiird  rulings,  though  made  by  great  men,  caused  one 
of  the  ablest  jurists  of  England,  the  late  Mr.  Serjeant  Wil- 
liams, to  say  (2  Saunders'  Reports,  64 — note),  "  After  all,  it 
might,  perhaps,  have  been  as  well  if  the  letter  of  the  statute 
had  been  strictly  adhered  to.  It  is  an  extremely  beneficial  law, 
on  which,  as  has  been  observed,  the  security  of  all  men  depends, 
and  is,  therefore,  to  be  favored  " — thus  protesting  the  innocence 
of  the  victim,  while  the  courts  were  immolating  it. 

Justice  Croke  and  his  associates  did  adhere  strictly  to  the 
letter  of  the  statute.  They  entertained  the  true  notion  in 
regard  to  it.  They  viewed  it,  not  as  involving  the  principle  of 
presumption  of  payment,  the  evidence  of  which  might  be  lost 
by  lapse  of  time — not  as  made  for  the  ease  of  defendants — not 
as  a  weapon  of  defense,  of  which  a  party  might  avail — not  as  a 
privilege  he  might  waive — not  as  matter  which  he  must  plead, 
and  which,  in  the  judgment  of  Lord  Mansfield,  "  no  honest 
man  would  do,"  and  which,  by  pleading,  would  subject  him  to 
public  odium — not  as  a  thing  to  be  evaded — but,  as  it  really  is, 
and  was  designed  to  be,  a  bar  to  the  eommiencement  of  suits 
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of  a  certain  character,  after  the  lapse  of  a  certain  number  of 
years,  and  out  of  the  operation  of  which  plaintiffs  should  place 
themselves  by  their  own  affirmative  pleadings,  or,  failing  so  to 
do,  their  suits  should  be  abated  by  the  courts,  ex  officio,  or  on 
motion  of  the  defendant. 

The  Judges  of  England,  confounded  by  their  own  variant 
rulings  upon  this  statute,  have  declared  that  it  is  difficult  to  say 
whether  the  cases  have  proceeded  on  the  ground  that  an 
aclmowledgment  is  a  waiver  of  the  statute,  or  on  the  ground 
that  it  is  evidence  of  the  defendant's  liability  once  existing,  on 
which  the  law  raises  a  new  promise,  for  which  the  old  liability 
is  a  good  consideration.  1  Barn,  and  Aid.  R.  92;  1  Barn,  and 
Cress.  256;  2  Dowl.  and  Ry.  363.  They  do  not  understand 
themselves,  and  I  cannot  understand  them,  but  I  can  read  and 
understand  the  statute,  it  is  so  plain  and  explicit.  These  "dif- 
ficulties "  are  the  work  of  the  judges  themselves,  in  no  wise 
chargeable  to  the  statute.  They  are  the  result  of  the  departure 
from  the  first  rulings  under  it — of  erroneous  views  of  its  pur- 
poses, and  of  a  settled  design  to  destroy  it,  and  in  this  encouraged 
by  that  great  irnperator  legis,  Lord  Mansfield.  He  had  [  *200  ] 
mucli  to  do  in  producing  this  current  of  decisions  against  tliis 
most  beneficial  act,  so  acknowledged  to  be  by  all  since  his  time. 
In  appropriate  and  beautiful  language,  Judge  Lamar,  of  the 
Superior  Court  of  Georgia  (Dudley's  Reports,  145),  in  giving  a 
reason  why  these  various  and  hostile  decisions  against  this 
statute  had  been  encouraged,  says:  "It  is  owing  more  to  the 
]:)rofound  deference  which  is  paid  to  the  high  character  of  Lord 
Mansfield,  as  a  jurist,  than  from  any  thorough  conviction  of  the 
soundness  of  the  doctrine  itself.  It  seems  to  be  the  prerogative 
of  a  .lofty  mind,  not  only  to  enlighten  by  its  wisdom,  but  to 
enslave  by  its  authority." 

Lord  Eldon,  in  a  late  case  {Bailie  v.  Sihhald,  15  Yese  R. 
185),  admitted  that  this  statute  had  been  construed  with  a  view 
to  defeat,  not  to  promote,  its  object,  and  that  the  established 
construction  was  against  its  true  principles,"  yet  so  galled  by 
the  chain  of  this  great  autocrat  of  the  law,  and  feeling  the 
fetters,  he  yielded  without  a  struggle,  essaying  no  corrective. 
So  did  Lord  EUenborough  before  him,  in  Bryan  v.  Horsman,  4 
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East  R.  499,  where  lie  is  reported  to  have  said  that  "whatever 
might  have  been  the  opionion  of  the  court  upon  the  statute,  had 
the  question  been  new,  jet,  after  the  long  train  of  decisions 
upon  the  subject,  thej  were  hound  to  hold  that  what  was  said 
by  the  defendant  was  a  sufficient  acknowledgment  of  the  pre- 
existing debt  to  create  an  assumpsit,  so  as  to  take  the  case  out 
of  the  statute."  "Bound!"  yes,  hound  by  the  chain  of  Lord 
Chief  Justice  Mansfield,  more  potent  than  his  own  honest  regard 
of  right,  and  the  convictions  of  his  o^tl  enlightened  judgment. 

Sir  Yicary  Gibbs,  Chief  Justice  of  the  Common  Pleas,  in 
Hellings  v.  Shaw,  7  Taunton  R.  608,  expresses  his  regret  over 
these  decisions  in  this  language :  "  If  the  courts  could  retrace 
their  steps,  and  could  see  all  the  consequences  that  have  arisen, 
they  would  have  seen  it  hetfer  to  adhere  to  the  precise  words  of 
the  statute  than  to  attemj)t  to  relieve  in  particular  cases." 

Alarmed  at  these  consequences,  the  English  courts  and  law- 
yers determined  that  a  "  restoration "  of  this  statute,  which 
they  had  so  causelessly  and  unjustly  destroyed,  was  demanded 
by  the  best  interests  of  the  kingdom,  and  that  the  courts  should 
galvanize  the  corpse,  and  set  it  uj^on  its  legs  again. 

Accordingly,  we  find  the  recent  decisions  of  those  courts 
more  stringent  than  the  old  ones  I  have  referred  to,  with,  how- 
ever, an  occasional  lapse  to  them.  So  obnoxious  had  the  whole 
doctrine  inaugurated  by  them  become — so  revolting  to  the  sense 
of  right  and  justice  entertained  by  all  classes  of  the  kingdom — 
that  the  aid  of  the  Parliament  was  invoked,  and,  by  stajfcute  of 
George  TV,  chap.  14,  commonly  called  "  Lord  Tenterden's 
[  *201  ]  Act,"  a  written  memorandum  is  made  necessary  to  the 
validity  of  a  promise  barred  by  the  21  James  I.  After  the  lapse 
of  two  hundred  years  from  its  passage,  its  object  and  intent 
having  been  frustrated  by  judicial  legislation,  it  was  thought 
proper  by  the  Parliament  "  to  make  a  provision  for  giving  effect 
to  the  said  enactments,  and  to  the  intention  thereof." 

By  the  first  section  of  Lord  Tenterden's  Act,  it  is  provided 
"  that,  in  actions  of  debt,  or  upon  the  case,  upon  any  simple 
contract,  no  acknowledgment  or  promise,  by  words  only,  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  said  enact- 
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raents,  or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
tliereof,  unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby."  Other  provisions  of  the  act  apply  to 
joint  contractors  (two  or  more),  or  executors  or  administrators, 
who  are  not  to  be  effected  by  an  aclmowledgment  made  by  any 
one  of  them,  and  that  a  plaintift'  may  recover  against  one  who 
has  given  such  writing,  though  the  action  is  brought  against  two 
or  more. 

To  this  extremity  has  England  been  driven  to  heal  the  wounds 
inflicted  upon  one  of  the  best  laws  on  her  statute  book,  and  to 
correct  the  evils  flowing  from  the  craft  and  design  of  her 
judiciary  to  destroy  that  law.  I  have  the  authority  of  one  of 
their  learned  judges  (Lord  Eldon)  for  saying  it  was  designed 
by  the  courts  to  destroy  the  law.  Far  better  would  it  have 
been,  in  my  judgment,  for  the  Parliament  to  have  re-enacted, 
with  a]3propriate  solemnity,  the  statute  of  21  James,  chap.  16, 
denouncing  severe  penalties  against  any  judge  or  court  who 
should  attempt  to  distort  the  law  from  its  original  design,  as 
declared  soon  after  the  original  enactment,  and  in  the  brightest 
days  of  her  early  jurisprudence. 

Time  alone  can  determine  of  what  avail  this  statute  of  George 
IV  may  be.  Judging  from  the  past,  and  from  the  fate  of  a  kin- 
dred statute  —  the  Statute  of  Frauds,  29  Charles  II,  from  which 
this  act  copies  —  it  w^ill  be  short  lived,  for  the  ingenuity  of  law- 
yers, and  of  usurping  and  unscrupulous  courts,  will  be  "  exer- 
cised," to  take  cases  out  of  its  operation,  and  that  they  will 
succeed,  first  on  one  slight  pretext,  and  then  on  another  still 
more  slight,  no  one  can  doubt.  They  have  in  this  way  entirely 
swept  from  the  statute  book  —  it  remaining  there  only  in  name  — 
the  Statute  of  Frauds.  Notwithstanding  the  express  and  pos- 
itive command  of  the  statute,  those  courts,  and  ours  with  them, 
ever  anxious  to  follow  bad  as  well  as  good  precedents,  have  de- 
prived that  act  of  all  its  vigor,  and  all  its  usefulness,  by  ruling, 
that  part  performance  of  a  verbal  contract  for  the  sale  of  land, 
such  as  part  payment  of  the  purchase  money,  taking  [*202] 
possession,  and  making  improvements,  shall  be  a  binding  con- 
tract and  be  enforced  by  action  or  suit  in  a  court  of  justice,  in 
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defiance  of  the  plain  language  of  the  act  to  the  contrary,  which 
declares  that  no  action  shall  be  brought  on  such  a  contract.  Bet- 
ter, far  better  for  the  good  of  society,  and  in  deference  to  the  will 
of  the  people  as  expressed  through  the  legislature,  that  full  effect 
should  have  been  given  by  the  courts  to  them,  and  in  the  mode 
and  for  the  purposes  intended,  requiring  the  plaintiif  to  show 
in  his  own  pleading  that  his  case  is  not  within  their  letter  or 
spirit.  Then  no  occasion  would  have  presented  for  the  conflict- 
ing and  absurd  decisions  and  profound  regrets  of  courts  and 
judges  with  which  the  books  abound,  that  they  did  not  adhere, 
firmly,  to  the  objects  and  purposes  of  these  acts,  and  that  they 
ever  permitted  cases  to  be  taken  out  of  their  operation,  to  the 
destruction  of  the  very  statutes  they  were  sworn  to  sustain. 

In  this  rapid  review  of  the  history  of  the  Statute  of  Limita- 
tions— its  original  purpose — the  fluctuating  and  strange  oj^inions, 
vsdth  the  deplorable  results  flowing  from  them,  I  have  confined 
myself  wholly  to  the  Euglish  statute,  for  the  reason  that  the 
views  I  entertain,  and  the  principles  which  guide  me,  can  be 
properly  illustrated  by  reference  alone  to  that;  and  in  conclusion 
thereon,  I  think  I  am  safe  in  declaring,  those  courts  mistook  or 
misrepresented  the  principle  on  which  the  act  was  based  —  that 
they  did  not  understand  each  other  in  its  interpretation  and  en- 
forcement, so  many  "  various  questions  "  have  arisen  under  it  as 
to  render  parliamentary  interference  necessary,  and  that  the  mis- 
chiefs can  be  successfully  traced  to  the  abandonment  of  the  true 
]3rinciple  of  the  act,  as  enunciated  in  the  case  of  Broion  v. 
Hancock,  4  Croke  R.  115.  In  that  iron-bound  case  there  is  no 
flaw;  it  is  staunch  and  strong,  and  does  honor  to  the  court  that 
made  it.  It  preserves  the  act  in  its  original  purity — gives  it 
the  designed  efficiency,  and  made  it  what  its  framers  intended  it 
should  be,  a  statute  of  repose. 

That  the  principle  on  which  a  majority  of  the  late  decisions 
are  based,  is  a  false  one,  seems  to  me  most  clear,  from  the 
rulings  under  the  same  statute  in  regard  to  torts.  !N'o  admission 
of  any  kind,  no  matter  how  strong,  or  how  understandingly 
made,  will  take  such  cases  out  of  the  operation  of  this  statute. 
To  such,  it  is  a  complete  bar;  and  in  such  cases,  the  statute  is 
applied  with  all  its  potency,  except  the  party  defendant  is  ro- 
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quired,  contraiy  to  my  idea  of  right  and  justice,  to  plead  it. 
Yet  if  the  reason  given  bj  commentators  and  by  courts  be 
sound,  thej'  should  also  be  taken  ou.t.  That  reason  is,  and  it 
figures  prominently,  that  although  the  debt  or  contract  be  barred 
of  recovery,  "  there  is  still  a  consideration  remainino;  of  the 
highest  kind,  on  which  to  base  a  subsequent  promise,  [*203] 
nameh'-,  the  moral  obligation  every  debtor  is  under  to  pay  his 
creditors," 

Admitting,  for  the  sake  of  the  argument  only,  this  moral  obli- 
gation, I  insist  that  it  is  quite  as  weighty  and  imperative,  to 
compensate  for  a  wrong  done  by  design,  as  on  a  contract  made 
and  broken.     AVliere,  in  reality,  is  the  difference  ? 

If  there  be  such  an  element  as  "  moral  obligation  "  underly- 
ing cases  of  contract,  sufficiently  potent  to  support  a  promise 
to  be  enforced  in  a  court  of  justice,  I  submit,  that  it  should  be 
equally  powerful  in  aid  of  the  man  whose  person  has  been  bru- 
tally -v-iolated,  whose  property  has  been  plundered,  or  whose 
landed  estate  has  been  entered  upon,  and  withheld  from  him. 
Yet  no  such  case  can  be  found  in  the  books,  and  therefore  I  feel 
free  to  regard  this  element  of  "  moral  obligation,"  as  one  of  the 
many  subterfuges  and  devices,  invented  by  the  courts  in  hostil- 
ity to  the  statute,  to  destroy  it.  If  courts  deal  with  the  moral 
obligations,  in  one  set  of  cases,  to  defeat  a  wise  enactment, 
they  should  be  impartial,  and  make  it  an  element  in  all  cases. 

In  what  I  have  uro;ed  as^ainst  the  rulino-s  of  the  courts,  I  am 
conscious  the  effort  has  had  an  appearance  of  presumption,  but 
that  I  must  bear  as  best  I  may.  It  is  not  my  nature,  nor  is  it 
right,  in  my  judgment,  to  bow  in  reverence  to  error,  however 
consecrated  by  age,  or  sanctioned  by  the  authority  of  great 
names. 

My  judgment  leads  me  to  this  conclusion,  that  our  statutes  of 
limitations -R.  S.  1845,  ch.  66',  Feb.  10,  1849,  132;  of  Nov. 
5,  1849,  37,  and  of  Feb.  17,  1851,  182— not  only  affirmatively 
declare  ■v\'ithin  what  time  the  action  specified  shall  be  com- 
menced, but  inhibit  bringing  them  after  that  time;  and  this 
intention  is  manifested  by  the  words  used,  "not  after,"  and 
"  not  thereafter,"  and  that  by  no  judicial  jugglery,  or  craft, 
can  any  case  be  taken  out   of  their  operation — neither  by  an 
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express  promise  nor  an  implied  one;  that  tlieir  provisions  relate 
to  the  bringing  the  action,  and  not  to  the  defense;  that  they 
are  not  reqnired  to  be  pleaded  bj  a  defendant,  but  the  omis  rests 
on  the  plaintiff  to  bring  himself  and  his  action  within  them. 

But  slight  differences  can  be  discovered  between  our  act  and 
the  British  statute,  and  those  not  important  in  this  argument. 
Both  have  the  negative  element  in  them,  and  both  use  the  same 
imperious  language,  "  shall  be  commenced  within,"  etc.,  "  and 
not  afterP  Language  cannot  be  stronger,  or  more  expressive 
of  the  intent,  than  is  here  used — all  indicating  the  position  a 
plaintiff  commencing  his  action  must  occupy.  lS,o  evidence  is 
exhibited  in  it  that  the  legislature  designed  it  as  a  statute  of 
"  ease  "  to  a  defendant,  which  he  should  plead  in  order  to  avail 
himself  of  it  and  give  it  efficiency;  that  it  was  a  statute  he 
[*204]  could  waiv^e  or  insist  on;  that  promising  to  pay  the 
debt  after  the  five  years  rendered  the  act  nugatory,  and  restored 
to  the  plaintiff  a  privilege  he  had  lost.  INTothing  of  this  kind 
appears  in  it,  and  nothing  in  our  history,  at  the  time  of  its  pas- 
sage, gives  color  to  any  such  suggestion. 

It  is  directory  to  a  creditor,  and  was  intended  as  a  rule  by 
which  he  should  conduct  such  of  his  business  as  might  be  affected 
by  it.  It  says  to  him,  in  plain  and  unmistakable  language, 
"  You  shall  commence  your  action  in  five  years,  and  not  after;" 
after  that  time  the  courts  are  not  open  to  you,  unless  you  show, 
by  affirmative  pleading,  you  are  within  some  one  of  the  savings 
of  the  act.  In  the  language  of  Lord  Holt,  what  was  once  a 
debt,  after  the  lapse  of  five  years,  is  a  debt  no  longer  for  any 
available  purpose.  The  people  are  not  to  be  harrassed  by  stale 
demands;  you  shall  not  bring  such  suits  into  our  courts;  it  is  a 
statute  of  repose — you  cannot  make  it  a  statute  of  discord  and 
strife.  This  I  conceive  to  be  the  true  view  of  the  statute  and 
its  purposes,  and  this,  as  I  have  shown,  was  the  judicial  and 
honest  exposition  of  it  soon  after  its  enactment.  To  a  statute 
couched  in  such  language  as  this  is,  with  no  ambiguous  expres- 
sions, and  having  negative  words  in  it,  which  are  "  strongest  in 
law,"  no  equitable  or  other  consideration  should  be  given.  It 
is  not  open  to  construction;  it  is  a  mandate  of  the  peoj)le,  ex- 
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pressed  in  the  only  legitimate  form,  and  in  the  strongest  lan- 
guage— "You  shall,"  and  "  You  shall  not." 

It  is  sufficient  forme  to  know,  "  ita  lexscrivta  es.t^'' — thus  the 
law  is  written.  We  have  no  dispensing  power  over  it;  it  is 
there  in  plain  language,  on  the  statute  book,  and  is  the  rule  of 
action  for  us  all,  prescribed  by  the  only  power  in  the  State, 
whose  function  it  is  to  make  the  law. 

It  is  true  that  occasionally  an  honest  man  may  be  prevented 
from  recovering  an  honest  debt,  yet  he  alone  is  to  blame  for 
postponing  his  action.  If  such  cases  are  hard  cases,  they  afford 
no  reason  why  courts  should  twist  the  law  from  its  true  meaning 
and  purpose,  and  cast  it  away.  It  is  admitted,  by  those  judges 
who  destroyed  it,  that  it  was  a  good  law,  gave  society  repose, 
and  was  intended  to  prevent  actions  for  stale  demands,  only  to 
be  established,  in  very  many  cases,  by  rank  perjury. 

This  court  has  not  yet  gone  so  far,  in  its  adjudications  upon 
this  statute,  as  to  render  it  difficult  or  hazardous  to  retrace  its 
steps.  But  tln-ee  cases,  under  it,  have  come  before  it,  two  of 
which  are  found  in  Breese — one,  JSI ellick  v.  De  SeelJiorst.,  Ill ; 
the  other,  Kiininel  v.  Schv)artz,  ib.,  218 — and  the  last  in  12  111. 
R.  Ayers  v.  Richards,  148.  In  the  first  case,  in  Breese  171, 
it  was  decided  that  an  unqualified  promise  to  pay  a  debt  barred 
l)y  the  statute  was  sufficient;  but  where  it  is  accompanied  with 
a  qualification,  or  upon  a  contingency,  it  rests  with  the  [  ""205  ] 
phxintiff  to  do  away  the  qualification,  or  show  tliat  the  contin- 
gency has  happened. 

It,  however,  succumbs  to  that  most  odious  doctrine,  that  an 
acknowledgment,  by  the  defendant,  that  the  demand  is  still  due 
and  subsisting  against  him,  is  sufficient,  from  which  to  infer  a 
promise  to  pay  ;  quite,  it  will  be  perceived,  reaching  up  to  tlie 
then  prevailing  doctrine.  And  this  case  also  decides  that  proof 
of  an  actual  payment  on  part  of  the  debt  by  the  defendant,  or 
liis  authorized  agent,  is  sufficient  evidence  from  which  the 
jury  might  infer  a  promise  to  pay  the  balance.  This  is  going  to 
the  full  extent  of  Lord  Mansfield's  doctrine. 

In  the  other  case,  Breese  218,  the  court  say  :    "  The  promise 
must  be  absolute  and  unqualified,  and  is  not  to  be  extended  by 
implication  or  presumption   beyond  the  express  words  of  the 
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promise."     This  was   going  quite  as  ftir   as  tlie  most  rational 
decisions  of  that  day,  by  other  courts,  then  justified. 

In  the  late  case,  in  12  111.  E.  148,  Ayers  v.  Bichards,  by  a 
majority  of  the  court  it  was  held  :  "  there  must  be  a  promise  to 
pay  the  debt,  in  order  to  take  a  case  out  of  the  statute."  It 
is  held  also,  "  such  promise  may  he  implied  from  an  unqualified 
admission  that  the  debt  is  due  and  unpaid,  nothing  having  been 
said  or  done  at  the  time  Tebuttlng  the  presumption  to  pay." 

And  the  court  say,  "it  has  even  been  regretted  by  many  learned 
courts,  that  parol  testimony  has  ever  been  allowed  to  do  away 
with  the  express  statute,  and  especially  that  any  implied  promise 
has  been  allowed  to  have  that  effect,  for  it  certainly  offers  great 
inducements  to  pervert  and  distort  the  statements  of  parties  in 
order  to  make  out  a  new  promise."  And,  further,  arguing  upon 
inferences  from  an  admission,  they  say,  "  there  should  be  an  ex- 
press admission  of  the  fact  that  the  debt  had  not  been  paid,  in 
order  to  infer  the  neio  promise  ;  that  no  more  than  one  infer- 
ence should  be  admitted  when  dispensing  with  an  express  act 
of  the  legislature.''^ 

The  court,  in  Charles  the  Second's  time,  used  the  words 
^^  evade  the  statute;''''  our  court  has  been  equally  unfortunate  in 
their  choice  of  words,  for  in  spite  of  one's  self,  and  of  all  the 
reasoning,  sound  as  it  may  be,  from  the  premises,  the  question 
will  arise,  who  gave  the  court  power  in  one  case  to  '•'•evade  " 
and  in  the  other  to  "  dispense  "  with  an  express  act  of  the  legis- 
lature ?  It  was  the  duty  of  the  court  to  enforce  the  law  ;  they 
had  no  power  to  dispense  with  it  by  construction,  as,  by  their 
own  admission,  it  was  "  an  express  act  of  the  legislature,"  and 
about  the  meaning  and  intention  of  which  it  is  scarcely  possible 
to  entertain  a  doubt,  and  in  no  one  particular  admitting  con- 
[  *206  ]  struction — it  is  imperative  and  mandatory,  and  made 
so  by  the  use  of  the  strongest  words  in  our  language. 

This  is  the  extent  of  the  mischief  our  court  has  done  thus 
far.  Following  the  lead  of  those  the  profession  unite  to  distin- 
guish as  great  and  learned  jurists,  confident  in  their  pilotage, 
and  in  the  accuracy  of  their  observations  and  of  their  charts, 
they  did  not  look  out  for  the  breakers  or  the  shoals  which  have 
proved  so  fatal. 
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Experience  teaches  that  judicial  legislation  is  to  be  avoided. 
It  is  the  rock  of  danger,  standing  high  ont  of  the  water,  and 
covered  over  with  the  fragments  of  its  many  wrecks.  Let  ns 
steer  clear  of  it  while  possible.  To  run  upo^i  it,  when  thus 
exposed,  is  not  wisdom. 

Believing  these  adjudications  to  be  an  evasion  of  the  law,  I 
feel  it  my  bounden  duty  to  disregard  them,  and  to  make  the 
attempt  to  restore,  the  law,  even  at  the  risk  of  being  deemed 
presumptuous.  I  have  more  authority  for  my  act  than  those 
have  who  aided  in  perverting  and  destroying  the  law. 

A  firm  adherence  to  an  expressed  statute,  unambiguous  and 
plain  in  its  language,  containing  no  doubtful  expressions,  is  an 
authority  with  me  entitled  to  far  more  respect  than  a  set  of  erro- 
neous precedents,  no  matter  how  venerable  by  their  age. 

The  argument  used  against  the  view  I  have  expressed,  and 
the  only  one,  is,  that  when  this  State  enacted  the  law,  it  must 
be  supposed  the  legislature  was  familiar  with  tlie  construction 
placed  upon  it  in  other  States,  and  that  we  adopted  it  with 
those  constructions. 

This  is  true  with  regard  to  all  statutes  doubtful  in  their  terms 
and  fairly  suscej)tible  of  different  meanings.  Long  usage,  or 
acquiesced  construction,  is  evidence  of  what  such  statutes  mean. 
But  I  deny  that  this  principle  has  any  application  to  a  clearly 
expressed  rule  prescribed  by  the  legislative  power,  governing 
the  bringing  of  actions,  or  in  any  other  case  destitute  of  any 
ambiguity.  The  construction  of  a  doubtful  act  is  one  thing, 
the  annihilation  of  one  not  doubtful  is  another,  and  quite  a  dif- 
ferent thing.  By  just  and  fair  construction  a  law  may  be  up- 
held, but  one  not  open  to  construction  cannot  be  destroyed, 
"  dispensed  with  "  or  "  evaded."  It  is  absurd  to  say,  the  legis- 
lature, in  enacting  the  statute  of  limitations,  enacted  at  the  same 
time  its  destruction,  for,  at  the  time  of  its  enactment  by  our 
legislature,  it  had  received  its  deathblow  from  all  the  courts  in 
England  and  in  this  country.  It  is  a  mistake — a  total  perver- 
sion of  terms  ;  it  is  not  construction  which  has  destroyed  this 
statute,  hwt  judicial  legislation,  and  that  without  apology  or 
reason. 

It  can,  with  perfect  safety  and  equal  truth,  be   affirmed,  that 
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[*207]  the  legislature  did,  of  their  own  mere  motion,  enact  a 
law  which  declares,  in  the  plainest  language,  that  certain 
actions  on  simple  contracts  "  shall  be  commenced  within  five 
years  next  after  the  cause  of  such  action  shall  have  accrued, 
and  not  after j''''  and  so  long  as  that  law  is  in  existence,  unre- 
pealed, and  I  occupy  a  seat  on  the  bench,  so  long  shall  it  be 
obeyed  in  its  spirit  and  letter.  If  it  bears  hard  upon  the  peo- 
ple, the  legislature  can  repeal  it,  and  ought  to  repeal  it.  While 
it  remains,  it  shall  be,  at  the  same  time,  both  my  monitor  and 
my  guide.  Wherever  the  will  of  the  legislature  is  clearly  ex- 
pressed, I  will  obey  it,  regardless  of  consequences;  where  not, 
then  I  will  endeavor  so  to  construe  it  as  to  carry  out  the  object 
intended. 

By  such  determination  we  will  avoid  the  humiliation  of 
wishing  to  "retrace  our  steps."  Rather  than  be  accessory  to 
the  death  of  this  statute,  I  would  prefer  returning  to  the  prac- 
tice of  the  common  law,  anterior  to  its  passage,  and  allow  de- 
fendants to  wage  their  law.  Compurgators — and  honest  ones — 
"svould  not  be  wanting. 

Let  what  may  happen,  I  take  the  law  as  found  in  our  statute 
book  as  my  only  gnide,  and  therefore  declare,  as  my  opinion, 
that  no  power  exists  in  this  court  to  take  any  case  out  of  its 
operation;  that  the  statute  goes  back  to  the  commencement  of 
the  action;  that  plaintiff  must  show  his  case  within  its  provi- 
sions; that,  failing  to  do  so,  or  showing  affirmatively  by  plead- 
ing, or  by  proof,  that  his  action  is  not  brought  within  the  time, 
and  he  is  not  within  any  of  the  exceptions  of  the  act,  the  court, 
on  motion,  or  ex  officio^  should  dismiss  the  suit. 


John  B.  Smalley,  Plaintiff  in  Error,  v.  Richard  A. 
Edey,  Defendant  in  Error. 

ERROR  TO  MACOUPIN. 

A  negotiable  note,  executed  by  a  debtor  in  settlement  of  his  debt,  to  a  third 
person,  at  the  instance  of  the  creditor,  or  to  the  creditor  himself,  is  ^nma 
facie  a  payment  of  the  original  debt. 
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Where  a  count  in  a  declaration  is  so  defective  that  a  judgment  thereon  woukl 
be  an-ested,  it  may  be  disregarded,  or  judgment  thereon  may  be  rendered 
for  the  defendant. 

A  judgment  rendered  for  defect  of  pleading,  is  not  a  judgment  on  the  merits, 
and  is  not  a  bar  to  another  action  upon  the  same  contract. 

If  the  facts  stated  in  a  count,  being  admitted  or  proved,  will  not  entitle  the 
plaintiff  to  a  judgment,  a  judgment  for  defendant  would  not  bar  the  plain- 
tiff" from  suing  again  on  the  same  contract.   • 

This  suit  was  instituted  to  the  Macoupin  Circuit  Court.  The 
declaration  contains  two  special  counts: 

1st.  For  that  whereas,  heretofore,  to  wit,  on  the  [*208] 
22nd  day  of  April,  1850,  at,  etc.,  the  said  defendant  made  his 
promise,  in  writing,  for  value  received,  and  delivered  the  same 
to  the  plaintiff  in  the  words  and  figm-es  following,  to  wit: 

I  do  hereby  agree  to  pay  to  Mr.  Richard  A.  Edey  one  hundred  and  forty- 
eight  dollars  and  twenty-seven  cents,  provided  I  do  not  settle  said  amount 
with  Richard  Hoover,  and  Mr.  Edey  is  compelled  to  pay  the  same  to  said 
Hoover.  I  will  settle  the  same  with  Hoover  in  tliirty  days,  if  practicable,  or 
as  soon  as  said  Edey  has  to  pay  Hoover  the  money. 

[Signed]  JOHN  B.  SMALLEY. 

And  the  plaintiff  avers  that  it  was  practicable  for  the  said 
defendant  to  have  settled  and  paid  the  said  sum  of  money  to 
and  with  the  said  Hoover  in  thirty  days  from  the  date  of  said 
promise.  And  the  said  plaintiff  further  avers,  etc.,  that  on  the 
10th  day  of  Maj^,  1850,  he  was  compelled  to  pay,  and  did  pay, 
said  sum  of  money  to  Richard  Hoover,  whereby  an  action  hath 
accrued,  etc. 

2nd.  And  for  that,  whereas,  etc.,  on  the  22nd  day  of  April, 
1850,  at,  etc.,  the  said  defendant  made  and  delivered  to  the 
plaintiff  his  (  said  defendant's  )  promise  in  writing,  which  is  set 
forth  in  the  first  count  of  this  declaration,  and  afterwards,  to 
wit,  on  the  10th  day  of  May,  1850,  the  said  Eichard  Hoover, 
named  in  said  promise  in  writing,  at,  etc.,  executed  a  release  in  ^ 
the  words  and  figures  following,  to  wit: 

May  10,  1850.     Received  of  Mr.  Richard  A.  Edey  one  hundred  and  forty- 
eight  dollars  and  seventy-three  cents,  in  full  of  amount  paid  to  Mr.  Edey  on 
purchase  of  land,  and  the  contract  since  rescinded,  and  the  land  sold  to  J.  B. 
Smalley;  and  I  do  release  him  from  all  liability  to  me  on  account  of  same. 
Witness  my  name  and  seal  tliis  date  above. 

RICHARD  HOOVER  (his  mark.)    [seal.] 
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The  original  of  whicli  release  the  plaintiff  lias  now  in  court, 
ready  to  be  produced,  Avlierebjan  action  liath  accrued,  etc. 

3rd.  For  certain  real  estate,  sold  and  conveyed  by  the 
plaintiff  to  the  defendant,  and  at  his  special  instance  and  re- 
quest, with  a  notice  ap2Dended  that  tlie  plaintiff  would  seek  to 
recover  the  amount  of  the followino;  account: 

For  amount  of  i>urchase  money  ($148.27)  with  interest  on 
same,  etc.,  due  and  payable  to  me  on  account  of  sale  and  con- 
veyance of  certain  real  estate  (  describing  it ),  which  purchase 
money  is  the  same  sum  specified  in  your  promise  in  writing, 
copied  in  the  first  comit  of  the  foregoing  declaration,  the 
original  of  which  promise  in  writing,  if  need  be,  will  be  sur- 
rendered and  cancelled  on  the  trial. 

4th.     The  common  money  counts. 

[*209]  To  this  the  defendant  plead  non  assumpsit,  and  it  was 
stipulated  that  all  special  defenses  might  be  made  under  the  plea, 
as  if  specially  pleaded. 

The  cause  was  tried  by  the  court.  The  plaintiff  proved  that, 
"  on  the  22nd  day  of  April,  1850,  by  arrangement  between 
Richard  Hoover,  the  plaintiff  and  defendant,  the  plaintiff  and 
wife  conveyed  to  defendant  the  lands  refen-ed  to  in  the  declara- 
tion, that  had  been  previously  sold,  and  contracted  to  be  con- 
veyed to  said  Hoover,  who  had  paid  the  plaintiff"  $148.27  of 
the  purchase  money,  and  on  the  same  day  the  paper  copied  into 
the  first  count  was  made,  and  on  the  lOtli  day  of  May  the  jjaper 
copied  into  the  second  count  was  made,  and  that  on  the  13th 
day  of  December,  1851,  the  plaintiff,  at  the  instance  of  the  said 
Richard  Hoover,  made  his  two  notes  to  one  John  Hoover,  for 
$127,  whicli  have  never  been  j^aid;  and  the  said  John  Hoover 
gave  the  j)laintiff  a  receipt,  stipulating  that  said  notes  were  to 
be  paid  out  of  the  proceeds  of  a  judgment,  if  obtained  by  the 
plaintiff,  in  a  suit  then  pending  as  above." 

Defendant  then  proved,  to  the  May  term,  1851,  of  this  court, 
that  the  plaintiff  sued  the  defendant  in  assumpsit,  and  in  the 
first  count  of  his  declaration,  sued  the  paper  of  the  22nd  of 
April,  1850.  In  the  second  count,  sued  upon  a  quantum  meruit 
for  $148.27,  the  price  of  a  certain  messuage  and  tenement  sold 
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and  conveyed  to  the  defendant  by  the  plaintiff,  and  in  the  same 
declaration  there  were  the  common  money  counts. 

To  this  declaration  the  defendant  pleaded  non  assumpsit,  with 
a  stipulation  that  any  special  matter  might  be  given  in  evidence, 
and  on  the  trial  of  the  cause,  the  court  found  the  issue  upon  the 
first  count  for  the  defendant,  and  upon  the  other  counts  for  the 
plaintiff,  and  assessed  his  damages  at  $164.33,  from  which 
judgment  the  defendant  appealed  to  the  Supreme  Court,  and 
the  judgment  was  reversed  (see  15  111.  R.  p.  324,  etc.);  and 
afterwards,  upon  a  subsequent  trial,  the  plaintiff  submitted  to  a 
non-suit.  Upon  this  state  of  proceedings  and  proofs,  this  cause 
was  tried  by  the  court  at  the  April  term,  1856,  and  judgment 
rendered  for  the  plaintiff,  and  the  defendant  below  assigns  the 
followino:  errors : 

1.  The  court  erred  in  deciding  that  the  evidence  offered  by 
the  plaintiff  was  legally  competent  and  admissible  to  maintain 
the  issues  on.  his  part. 

2.  The  court  erred  in  finding  that  the  evidence  offered 
by  the  plaintiff  was  sufficient  to  maintain  the  issues  on  his  part. 

3.  The  court  erred  in  refusing  to  find  that  the  evidence 
offered  by  the  defendant  was  sufficient  to  bar  the  plaintiff  from 
maintaining  his  action  against  him.  ' 

4.  The  court  erred  in  rendering  judgment  for  plaintiff. 

Palmee  &  Pitman,  for  Plaintifi'  in  Error.  [  *210  ] 

D.  A.  Smith,  for  Defendant  in  Error. 

Skinner,  J.  Edey  sued  Smalley  in  assumpsit,  declaring,  in 
the  first  count,  upon  an  instrument  in  writing,  set  out  in  hwc 
verha  as  follows: 

"  I  do  agree  to  pay  Richard  A.  Edey  one  hundred  and  forty- 
eight  dollars  and  twenty-seven  cents,  provided  I  do  not  settle 
said  amount  with  Richard  Hoover,  and  Mr.  Edey  is  compelled 
to  pay  the  same  to  said  Hoover.  I  will  settle  the  same  with 
Hoover  in  thirty  days,  if  practicable,  or  as  soon  as  said  Edey 
has  to  pay  Hoover  the  money.  John  B.  Smalley." 

The  declaration  also  contained  the  common  counts,  for  certain 
land  sold,  and  so  forth.     The  defendant  pleaded  the  general 
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issue,  with  stipulation  that  all  mattei^  of  defense  might  be  given 
in  evidence  under  that  issue.  The  cause  was  tried  by  the 
court,  and  judgment  rendered  for  the  plaintiif. 

On  the  trial,  the  plaintiff  proved  a  receipt  and  release, 
executed  by  Eichard  Hoover  to  him,  dated  the  10th  of  May, 
1850,  acknowledging  the  payment  of  $148.73,  in  full  of  money 
paid  by  Hoover  to  the  plaintiff,  on  a  purchase  of  land,  the  con- 
tract for  the  sale  of  which  had  been  rescinded,  and  the  land 
sold  by  the  plaintiff  to  the  defendant ;  and  proved  tluit,  at  the 
time  of  the  execution  of  the  contract,  in  the  iirst  count  set 
forth,  by  arrangement  between  Hoover,  the  plaintiff" and  defend- 
ant, the  plaintiff  conveyed  the  lands  mentioned  in  the  declara- 
tion to  the  defendant,  and  which  had  been  previously  contracted 
to  be  conveyed  by  the  plaintiff  to  Hoover,  who  had  paid  the 
-plaintiff  on  the  same,  of  the  purchase  money,  $148.27;  that 
afterwards  the  plaintiff,  at  the  instance  of  Richard  Hoover,  in 
payment  of  the  money  due  from  the  plaintiff  on  the  rescission  of 
the  sale  of  the  land,  executed  to  one  John  Hoover  his  promis- 
sory note,  which  had  not  been  paid,  and  that  John  Hoovei* 
executed  to  the  plaintiff  a  stipulation  that  the  note  was  to  be 
paid  out  of  the  proceeds  of  a  judgment,  if  obtained,  in  a  suit 
then  pending. 

The  defendant  proved,  that,  in  1851,  the  plaintiff  sued  him  in 
the  Circuit  Court,  in  assumpsit,  counting,  in  the  fii-st  count  of 
his  declaration,  upon  the  contract  sued  on  in  this  case,  and  in 
the  second  count  for  lands  sold ;  that  the  defendant  pleaded  the 
general  issue,  and  the  cause  being  tried  by  the  court,  the  court 
found  the  issue  upon  the  first  count  for  the  defendant,  and  the 
issue  upon  the  second  count  for  tlie  plaintiff,  and  rendered  judg- 
ment accordingly;  that  the  defendant  appealed  to  this  court, 
where  the  judgment  was  reversed  and  the  cause  i-emanded,  and 
[*211]  that  the  plaintiff  afterwards,  in  the  Circuit  Court,  dis- 
missed his  suit. 

The  contract  sued  on  in  this  case,  was  before  this  court  in  the 
case  of  Smalley  v.  Edey^  15  111.  R.  324;  and  this  court  held 
that  a  cause  of  action  would  accrue  thereon  to  the  plaintifi", 
upon  payment  by  him  to  Hoover  of  the  money  therein  men- 
tioned. Such  payment  was  alleged  in  this  case  and  proved. 
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The  note  executed  by  the  plaintiflp,  payable  to  John  Hoover,  is 
presumed  to  have  been  negotiable;  and  such  note  executed  by 
the  debtor,  in  settlement  of  his  debt,  to  a  third  person,  at  the 
instance  of  the  creditor,  or  to  the  creditor  himself,  is,  jprima 
facie,  a  payment  of  the  original  debt.  Ralston  v.  Wood,  15 
111.  E.  159;  2  Greenleaf 's  Ev.,  sees.  519,  520. 

The  stipulation,  in  the  separate  paper,  in  regard  to  the  judg- 
ment to  be  obtained,  is  too  uncertain  to  form  a  condition  to  the 
note.  It  does  not  appear  what  suit  was  in  the  minds  of  the 
parties,  or  that  any  judgment  they  may  have  had  in  mind  was 
ever  obtained. 

The  former  suit  on  the  same  instrument,  and  the  judgment 
for  the  defendant  on  the  first  count,  counting  upon  that  instru- 
ment, even  if  that  judgment  remains  in  full  force,  do  not,  under 
the  proof  made,  amount  to  a  bar  of  this  action. 

It  does  not  appear  that  that  count  alleged  facts  amounting  to 
a  cause  of  action,  upon  which  judgment  might  have  been  law- 
fully rendered  for  the  plaintiff  on  proof  of  those  allegations; 
and,  if  it  did  not,  the  judgment  thereon  for  the  defendant  is  no 
bar  to  another  action  upon  the  same  instrument.  Where  a 
count  of  a  declaration  is  defective  in  substance,  so  that,  upon 
verdict  for  the  plaintiff  thereon,  the  judgment  would  be  arrested, 
the  court  may  disregard  it,  or  judgment  thereon  may  be  rendered 
for  the  defendant.  Statutes  1858,  261.  A  judgment  rendered 
for  defect  of  pleading  is  not  a  judgment  uj)on  the  merits,  and, 
therefore,  is  no  bar  to  another  action  upon  the  same  contract; 
and  it  was  for  the  defendant  to  show  that  the  cause  of  action 
upon  which  the  former  judgment  was  rendered,  was  the  same  as 
that  of  the  present  suit.  It  does  not  follow  that,  because  the 
former  suit  was  upon  the  same  paper  writing,  the  cause  of 
action  was  the  same.  The  right  of  action  may  not  then  have 
accrued ;  and,  indeed,  the  evidence  fails  to  show  what  the  cause 
of  action  alleged  was,  except  that  the  same  paper  was  declared 
on. 

If  the  facts  alleged  in  that  count  as  the  plaintiff's  cause  of 
action,  being  admitted  or  proved,  would  not  entitle  the  plaintiff 
to  judgment,  the  judgment  thereon  for  the  defendant  would  not 
bar  or  estop  the  plaintiff  from  again  suing  upon  the  same  con- 
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tract  declared  on  in  that  count.  1  Chittj's  PI.  198;  3  Green- 
[*212]  leaf's  Ev.,  sees.  35,  36;  Phillip's  E^^.,  part  2,  chap.  2, 
sec.  2;  Bentoii  v.  Buffij,  Cam.  &  ^oyw.  K.  98;  Stevens  v. 
Dunlar,  1  Blackf.  R  QQ)  Lane  v.  Harrison,  6  Munford  K.*563. 

Judgment  affirmed. 


George  C.  Shackelford  and  Wife,  Plaintiffs  in  Error, 
V.  Henry  H.  Hall  et  al,  Defendants  in  Error. 

.  ERROR  TO  CASS. 

a  devise,  with  a  condition  that  the  devisee  shall  not  marry  until  he  or  she 
arrives  at  the  age  of  twenty-one,  is  lawful;  and  a  violation  of  it,  after 
notice,  will  be  held  to  have  forfeited  the  estate  devised.  Such  a  devise,  is 
one  with  a  condition  subsequent. 

But  the  violation  of  such  a  condition,  will  not  work  a  forfeiture  of  the  estate 
against  the  devisee,  if  the  devisee  was  also  heir  at  law;  unless  it  plainly  ap- 
pears that  the  devisee  had  been  expressly  notified  of  the  condition  upon 
which  the  devise  depended. 

This  was  a  proceeding  commenced  in  the  Cass  Circuit,  bv 
Henry  PL  Hall,  for  partition  of  tlie  estate  of  his  deceased  father, 
making  the  widow  and  his  brotiiers  and  sisters  parties;  asking 
that  Eliza  !N"ewman,  the  sister  who  intermarried  before  she 
became  twenty-one,  be  exciuded  from  any  part  of  the  estate. 
The  petition,  etc.,  was  referred  to  the  master  in  chancery, 
to  take  proofs,  make  report,  etc.  Upon  the  report  of  the 
inaster,  the  court,  "Walker,  Justice,  presiding,  ordered  that  par- 
tition be  made  of  the  premises  set  forth  and  described  in  the 
petition,  according  to  the  respective  rights  of  the  parties,  which 
were  adjudged  by  the  court,  etc.,  and  apj^ortioning  the  same, 
among  the  children,  subject  to  the  life  estate  of  the  widow,  allot- 
ting out  of  said  estate  seven  twenty-fourth  parts  thereof  to  said 
Eliza  Ne^vman.  Commissioners  were  appointed  to  make  parti- 
tion, and  their  report  was  approved  and  confirmed. 

Henry  II.  Hall,  Senior,  died  in  July  17,  having  bequeathed 
to  his  daughter,  Mrs.  Bassett,  (now  Mrs.  Shackelford,)  $1,500; 
and  devised  and  bequeathed  his  real  and  personal  estate  to  his 
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wife  for  life,  or  during  her  widowhood — "  and  at  her  death  I 
will  and  bequeath  to  Henrj  H.  Hall,  Eliza  Hall,  John  P.  Hall 
and  Robert  Hall,  mj  entire  estate,  both  real  and  personal,  to  be 
equally  divided  share  and  share  about.  It  is  my  desire  and 
will,  that  none  of  my  children  now  under  the  age  of  twenty-one 
years  shall  marry  until  they  shall  each  one  of  them  attain  the 
age  of  twenty-one  years.  To  this  end,  I  stipulate  and  will,  that 
in  case  any  one  of  them  now  under  the  age  of  twenty-one  years 
shall  intermarry,  then,  and  in  that  event,  he,  she  or  they  [*213] 
shall  only  be  entitled  to  receive  the  sum  of  one  dollar  out  of 
my  estate,  as  his,  her  or  their  portion  thereof."  The  widow  and 
Henry  H.  Hall,  Jr.,  were  appointed  to  execute  the  will. 

On  29th  October,  1850,  said  John  P.  Hall  died  intestate, 
leaving  as  his  heirs  at  law  Ann  P.  Hall,  his  mother,  Henry  H. 
Hall,  Jr.,  Eliza  Hall,  (married  with  ISTelson  B.  Newman,)  Rob- 
ert Hall  and  Mrs.  Shackelford,  his  brothers  and  sisters. 

Errors  assigned: 

1st.  That  Mrs.  Newman  was  allowed  seven  twenty-fourth 
])arts  of  the  estate. 

2nd.  That  Mrs.  Shackelford  was  not  allowed  as  much  of  the 
estate  as  she  was  entitled  to. 

D.  A.  and  T.  W.  Smith,  for  Plaintiffs  in  Error. 

J.  Grimshaw,  H.  E.  Dummek,  and  Stuakt  &  Edwakds,  for 
Defendants  in  Error. 

Caton,  C.  J.  We  will  first  dispose  of  the  question  of  the 
construction  of  that  clause  of  the  will  which  imposes  the  condi- 
tion, for  the  purpose  of  seeing  what  was  the  true  intent  of  the 
testator.  It  is  contended  by  the  defendant  that  it  imposes  an 
absolute  and  perpetual  prohibition  against  the  marriage  of  all 
of  the  infant  devisees.  •  If  this  be  so,  as  a  condition  subsequent, 
it  would  destroy  itself,  as  against  public  policy;  and  the  estate 
was  vested  discharged  of  the  condition.  This  is  the  language 
of  the  will:  "  It  is  my  desire  and  will  that  none  of  my  children 
under  the  age  of  twenty-one  years,  shall  marry  until  they  shall 
each  one  of  them  attain  the  age  of  twenty-one  years.  To  this 
end  I  stipulate  and  will  that  in  case  any  one  of  them  now  under  the 
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age  of  twenty-one  years  shall  intermarry,  then  and  in  that  event, 
he,  she  or  they  shall  only  be  entitled  to  receive  the  sum  of  one 
dollar  out  of  my  estate,  as  his,  her  or  their  portion  thereof" 
When  this  whole  quotation  is  taken  together,  there  can  be  no 
mistaking  the  real  intention  of  the  testator.  The  last  expres- 
sions, taken  by  themselves,  would  no  doubt  convey  the  intention 
that  the  devise  should  be  defeated  if  those  under  twenty-one 
years  of  age  should  ever  marry,  but  that  is  explained  by  what 
J) recedes  it.  First  he  expresses  the  desire  that  none  of  his 
children  should  marry  before  they  are  twenty-one  years  of  age, 
and,  "  to  this  end "  he  stipulates  and  his  will  is,  in  case  any 
should  marry,  that  the  estate  should  be  forfeited.  His  meaning 
beyond  all  doubt  was,  that  if  any  should  marry  before  they 
should  arrive  at  that  age,  the  forfeiture  should  accrue. 

[*21'i]  It  is  now  incumbent  to  inquire  what  was  the  charac- 
ter of  this  devise  contained  in  the  second  clause  of  the  will. 

After  making  a  bequest  to  Mrs.  Bassett,  the  testator  proceeds, 
"  And  I  will  and  bequeath  all  my  real  estate,  money  and  per- 
sonal property,  and  chosas  in  action,  to  my  wife,  Ann  H.  P.  Hall, 
during  her  widowhood,  and  in  case  she  does  not  marry,  during 
her  natural  life,  and  at  her  death,  I  will  and  bequeath  to  Henry 
Hall,  Eliza  Hall,  John  P.  Hall  and  Robert  Hall,  my  entire 
-estate,  both  real  and  personal,  to  be  equally  divided  share  and 
share  about."  Then  follows  that  portion  of  the  will  first 
quoted.  By  this,  the  estate  vested,  absolutely  and  immediately 
upon  the  death  of  the  testator,  in  the  devisees  as  specified ;  in 
the  widow  a  life  estate,  if  not  sooner  terminated  by  her  mar- 
riage, and  the  remainder  in  the  four  other  devisees.  In  eitlier 
case,  it  depended  upon  no  contingency  or  condition  for  its 
taldng  effect;  and  was  subject  to  no  limitation.  It  was,  howev- 
er, as  to  those  of  the  devisees  who  were,  at  the  time  of  his 
death,  under  twenty-one  years  of  age,  subject  to  be  defeated  bv 
their  marriage  before  they  should  attain  that  age.  By  that 
event  the  estate  thus  vested  was  subject  to  be  divested  out  of 
the  ofiending  party.  This,  then,  was  a  devise  with  a  condition 
subsequent. 

To  this  it  is  first  objected,  on  the  part  of  the  defendants,  that 
it  was  a  condition  in  restraint  of  marriage,  and  therefore  void; 
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as  against  the  policy  of  the  law  and  the  interest  of  the  com- 
monwealth. Whatever  struggles  there  may  at  one  time  have 
existed  between  the  ecclesiastical  and  common  law  conrts  of 
England,  npon  the  application  of  the  principles  of  the  civil  law 
to  the  construction  of  wills,  that  struggle  has  now  ceased,  at 
least  so  far  as  this  branch  of  the  subject  is  concerned,  although 
it  haSj  perhaps  unfortunately,  left  the  same  clause  and  the  same 
language  of  a  will  subject  to  different  constructions,  and  as  hav- 
ing difierent  effects,  as  applied  to  the  disposition  of  real  and 
personal  estate,  and  such  might  be  the  case  here,  if  the  personal 
property  were  also  involved  in  this  controversy,  but  for  the  want 
of  notice,  which  will  be  hereafter  considered,  this  incongruity, 
or,  we  might  say,  contradiction,  has  arisen  from  the  tact  that 
the  ecclesiastical  courts  had  exclusive  jurisdiction  of  the  subject 
of  bequests  and  personal  property,  and  the  common  law 
courts  exclusive  jurisdiction  of  the  subject  of  devises  and  of 
real  estate,  as,  for  instance,  in  this  very  case.  Here  is  a 
condition  subsequent,  partially  in  restraint  of  marriage,  but 
there  is  no  devise  over  of  the  estate,  in  case  of  forfeiture 
by  marriage,  before  arriving  at  the  age  of  twenty -one.  This 
is  now  well  settled  to  be  a  provision  merely  in  terrorem  as 
to  the  bequest  of  personalty,  for  the  want  of  a  disposition  of  it 
in  case  of  forfeiture;  while  as  to  the  devise  of  the  [*215] 
realty,  to  which  this  condition  subsequent  is  annexed,  the  want 
of  the  devise  aver,  makes  no  difference,  and  the  condition  is 
just  as  effectual  and  fatal  as  if  the  will  itself  made  a  specific 
disposition  of  the  estate  to  be  thus  invested.  And  we  shall  pre- 
sently find  this  state  of  things  to  be  precisely  reversed,  when 
we  come  to  the  question  of  notice  of  the  consideration. 

With  these,  and  some  other  limited  qualifications,  or  rather 
discrepancies,  whoever  will  take  the  trouble  to  examine  this 
branch  of  the  law  attentively,  will  find  that  the  testator  may 
impose  reasonable  and  prudent  restraints  upon  the  marriage  of 
the  objects  of  his  bounty,  by  means  of  conditions  precedent,  or 
subsequent,  or  by  limitations,  while  he  may  not,  with  one 
single  exception,  impose  perpetual  celibacy  upon  the  objects  of 
his  bounty,  by  means  of  conditions  subsequent  or  limitations. 
That  exception  is  in  the  case  of  a  husband  in  making  bequests 
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or  legacies  to  liis  own  wife.  He  may  rightfully  impose  tlie  con- 
dition of  forfeiture  upon  lier  subsequent  marriage.  It  would 
be  out  of  place,  on  the  present  occasion,  to  enter  into  the 
reasons  of  this  exception,  more  than  to  say,  that  it  is  out  of  re- 
gard to  tlie  family  of  the  testator,  rather  than  to  any  morbid 
sensibility  or  jealousy  toward  one  who  might  come  after  him, 
which  might  be  supposed  to  have  prompted  the  condition. 

^NTor  is  it  our  purpose,  at  the  present  time,  to  examine  the 
subject,  as  to  what  may  in  other  cases  be  considered  a  reason- 
able prudential  restraint  against  imprudent  marriages.  The 
appropriate  place  for  that,  would  be  a  regular  treatise  on  the 
subject.  An  examination  of  the  subject,  will  show  that  the 
courts  have  very  rarely  held  such  condition  void,  although  it 
might  appear  harsh,  arbitrary  and  unreasonable,  so  as  it  did  not 
absolutely  prohibit  the  marriage  of  the  party,  within  the  period 
wherein  issue  of  the  rnarriage  might  be  expected.  It  is  enough 
for  our  present  purpose,  and  we  will  go  no  further  now,  for  it 
is  not  necessary,  that  it  has  been  nowhere  held,  or  pretended, 
that  an  absolute  prohibition  of  marriage  till  twenty-one  years 
of  age  is  not  reasonable  and  lawful,  and  must  not  be  upheld,  as 
a  good  condition,  the  violation  of  which  may  defeat  a  vested 
estate.  The  condition,  then,  annexed  to  this  devise,  was  proper, 
■  reasonable  and  lawful,  and  its  violation  must  be  held  to  have 
forfeited  the  estate  devised,  unless  it  can  be  saved  hy  some 
other  equally  well  settled  principle  of  law. 

This  brings  us  to  the  last  question  to  be  considered,  which,  as 
it  is  the  turning  point  in  the  case,  will  bear  to  be  examined  a 
little  more  minutely. 

The  facts  of  the  case  show,  that  all  of  the  devisees  of  the 
estate  in  remainder,  now  in  controversy,  were  the  children  and 
[*216]  heirs  at  law  of  the  testator,  and  as  such  heirs  at  law, 
had  expectations  of  this  estate.  In  the  absence  of  the  will, 
each  would  have  been  entitled  to  his  or  her  respective  propor- 
tions of  it,  according  to  our  statute  of  descent.  When  such  is 
the  case,  the  condition  subsequent,  the  breach  of  which  shall 
divest  the  estate  which  has  become  vested  in  the  devisee  by  the 
will,  must  be  shown  to  have  been  brought  home  to  the  knowl- 
edge of  the  devisee,  before  the  breach,  in  order  to  mark  the 
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forfeiture.  JSTor  is  this  principle  confined  in  its  scope  and  oper- 
ations to  wills  or  devises  to  heirs  at  law.  It  may,  in  more 
general  terms,  be  stated  thus  :  One  who  has  estate  or  title 
real  independently  of  the  deed  or  instrument  containing  a  con- 
dition of  forfeiture,  shall  not  be  presumed  to  have  notice  of  the 
condition,  and  he  shall  not  be  held  to  have  incurred  the  for- 
feiture unless  he  committed  the  breach  with  knowledo-e  of  the 
condition  and  consequences.  It  is  true  that  this  question  has 
but  rarely  arisen  for  adjudication,  nevertheless,  it  is  as  well  set- 
tled as  any  other  principle  of  the  common  law,  and  is  founded 
in  as  substantial  reasons  of  justice,  as  we  hope  to  show  before 
we  conclude. 

The  first  case  to  be  met  with  in  the  books,  involvin<r  tliis 
principle,  is  Francis'  case,  8  Co.  Rep.  89  h.  There,  the  owner 
of  the  premises  in  question,  having  first  devised  them  to  his 
heir  at  law,  conveyed  them  to  trustees,  in  trust  for  himself,  for 
life,  and  remainder  to  his  son  and  heir  for  sixty  years,  witli  a 
condition  of  forfeiture  by  his  son  if  he  did  the  prohibited  act. 
In  ignorance  of  the  conveyance  in  trust,  with  the  condition,  he 
did  the  act,  and  it  was  held  that  he  did  not  thereby  forfeit  his 
term,  for  the  reason  that  he  would  have  held  the  title  to  the 
premises  if  there  had  been  no  such  deed  as  that  which  contained 
the  condition. 

The  principle  here  first  laid  down  and  acted  upon  was  dis- 
tinctly stated  and  expressly  approved  in  the  case  of  Williams 
V.  ^Vy,  Sir  T.  Raymond's  Rep.  236,  and  better  rejDorted  as 
Porter  V.  Fry^  1  Yent.  199;  although  there  the  devisee  was  not 
entitled  to  take  as  heir,  and  hence  could  not  receive  the  benefit 
of  the  rule. 

The  identical  question  arising  in  this  case  was  expressly  pre- 
sented in  the  case  of  Wolloon  v.  Fitzgerald^  3  Mod.  28,  and 
again  decided  in  the  same  way.  In  this  case,  as  well  as  in 
Francis'  case,  the  condition  was  contained  in  a  deed  to  trustees 
in  trust  for  himself  for  life,  remainder  to  his  daughter  Cath- 
erine in  tail. 

Here,  although  the  daughter,  who  was  heir,  had  married  in 
violation  of  the  condition  expressed  in  the  deed,  and  had  actual 
notice  of  it,  yet,  because  there  was  not  distinct  proof  that  she 
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had  notice  of  the  condition  from  the  trustees,  ^vhose  consent 
was  required,  it  was  held  that  she  had  not  forfeited  tlie  estate 
in  remainder. 

[  ^217  ]  The  next  case  which  we  find,  in  which  this  question 
arose,  was  in  chancery,  where  the  same  rule  was  adopted.  It  is 
the  case  of  Burliton  v.  JItmrfrey,  and  came  before  Lord  Chancel- 
lor Hardwick,  in  1754,  and  is  reported  in  1  Ambler,  256.  That 
was  a  devise  to  the  heir,  with  the  condition  that  she  marry  with 
the  consent  of  one  Humfrey.  She  married  without  his  consent, 
and  a  forfeiture  was  claimed,  and  the  Chancellor  states  the  ques- 
tion thus  :  "  Whether  the  daughter  has  forfeited  the  real  and 
personal  estate  for  want  of  such  consent;"  and  answers:  "As 
to  the  real,  this  case  comes  within  the  reasoning  in  Francis',  that 
notice  is  necessary  to  work  a  forfeiture  in  an  heir  at  law,  but 
not  in  a  stranger."  As  to  the  personal  estate,  which  was  in 
like  manner  disposed  of  in  the  same  clause  of  the  will,  he  ex- 
presses doubts,  for  the  reason  that  it  vests  in  the  executor,  and 
not  in  the  heir.  And  he  disposes  of  that,  finally,  on  another 
ground,  which  has  been  since  much  questioned  by  high  authority, 
but  it  does  not  touch  the  case  before  us. 

We  now  come  to  a  more  modern  case,  where  all  the  previous 
cases,  except  the  last  one  in  Ambler,  were  referred  to  and  care- 
fully reviewed,  and  the  rule  again  adopted  and  enforced.  It  is 
Kenuck  v.  Beaiiclerh,  11  East  R.  657.  There  the  devise  was 
to  the  heir  at  law  of  the  testator,  and  the  condition  broken 
was,  that  the  devisee  should  assume  a  j^articular  name,  and  re- 
side upon  a  particular  estate.  In  the  very  commencement  of 
his  opinion.  Lord  Ellenborough  says  :  "  That  as  Charlotte 
Carter  Thelwell  was  heir  at  law  to  the  testator,  and  was  there- 
fore entitled  by  descent,  if  the  testator  had  made  no  will,  she 
was  not  bound  to  residence  until  she  had  notice  that  there  was 
a  will,  and  could  not  lose  the  estate  by  non-residence,  without 
such  notice."  Again,  after  refei'ring  to  the  preceding  cases, 
where  the  question  had  arisen  in  courts  of  law,  as  well  as  that 
of  Randall  v.  Eeley,  Carter,  92,  170,  which,  it  was  claimed, 
was  the  other  way,  but  which,  he  shows,  was  not  the  case;  but, 
admitting  tliat  it  was,  he  says :  "  And  the  reason  of  the  thing  is 
so  decidedly  with  tliose  cases,  that  we  have  no  hesitation  in 
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.abiding  bj  tliem,  and  holding  Randall  v.  Eeley  not  to  be  law. 
Where  a  party  is  reallv  ignorant  of  the  existence  of  the  instru- 
ment in  which  the  condition  is  contained,  and  where  lie  would 
have  good  title  if  there  were  no  such  instrument,  it  seems  un- 
reasonable to  hold  that  a  neglect  of  the  terms  of  that  condition 
should  subject  him  to  a  loss  of  the  estate;  it  would  encourage 
the  concealing  of  the  instrument,  till  a  breach  were  incurred,  so 
to  decide." 

The  onl J  other  case  to  which  we  shall  refer  is  a  verj  late  one, 
Taylor  v.  Crisp,  35  Eng.  Com.  Law  R.  522,  and  which  is  ex- 
pressly in  point.  There  the  testator  devised  the  premises  in 
question  to  Sarah  Taylor  for  life,  remainder  to  his  grand-  [^218] 
son,  Thomas  Taylor,  but  "  upon  this  express  condition  and  not 
otherwise,"  that  he  should,  within  three  months  after  the  death 
of  the  testator,  convey  certain  leasehold  estates  to  his  three  sisters. 
Thomas  Taylor  died  before  the  termination  of  the  life  estate, 
■without  having  conveyed  the  leasehold  estates  to  his  sisters, 
and  leaving  two  sons,  who  were  the  lessors  of  the  plaintiff,  his 
heirs  at  law,  and  who  were  also  the  heirs  at  law  of  the  testator. 
The  case  did  not  show  whether  Thomas  Taylor  had  notice  of 
the  conditional  limitation  contained  in  his  grandfather's  will; 
and  it  was  held  that  such  notice  could  not  be  inferred  but  must 
be  e^qjressly  proved;  and  also,  that,  for  the  want  of  such  notice, 
the  devise  should  not  be  defeated  for  the  non-performance  of 
the  condition.  This  case  not  only  sustains  the  others  to  which 
we  have  referred,  but  it  is  also  directly  to  the  point,  that  notice 
to  the  heir  and  devisee  cannot  be  inferred,  but  that  it  must  be 
proved.  See  also  Eoper  on  Leg.  840,  and  Jarman  on  Wills, 
809. 

And  this  rule  is  in  hannony  with  the  general  principles  of 
law,  which  always  lean  hard  against  a  forfeiture  of  estates  once 
vested,  and  that  it  will  not  allow  such  forfeiture,  where  there 
has  been  no  laches  or  misconduct.  In  the  case  before  us,  we 
must  assume  that  the  defendant  did  not  know  of  the  existence 
of  the  will,  and  much  less  of  the  condition  which  it  contained, 
that  she  should  not  marry  till  she  was  twenty-one  years  of  age, 
under  the  penalty  of  forfeiting  her  interest  in  her  fatlier's  estate. 
In  ignorance  of  the  will,  she  supposed  she  was  entitled  to  take 
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as  lieir  without  any  condition.     "Wlien  we  look  at  this  case  as  it 
is  presented  by  the  record,  we  see  it  would  be  a  monstrous 
piece  of  injustice  to  enforce  this  forfeiture  against  her.     Here 
was  her  elder  brother,  who  was  an  executor  named  in  the  will, 
knowing  of  the  condition  of  forfeiture,  had  an  interest  in  keep- 
ing it  from  her,  that  she  might,  by  doing  the  prohibited  act, 
incur  the  forfeiture,  that  her  portion  might  go  to  himself  and 
the  other  heirs    of  the  testator.     Under  the  influence  of  this 
direct  interest,  he  suifers  her  to  go  on  in  ignorance  of  the  will, 
and  marry  only  four  months  before  she  attained  the  age  of 
twenty-one  years,  and  now  he  comes  forward  and  claims  the 
benefit  of  the  forfeiture,  and  insists  upon  depriving  her  of  the 
portion  devised  to  her  by  the  will.     To  sustain  this  claim,  would 
be  to  offer  a  premium  for  the  commission  of  the  most  heartless 
frauds.     ]^o  better  case  than  this  can  be  imagined,  to  illustrate 
the  wisdom  of  the  rule  of  law  upon  which  we  rest  the  present 
decision.     As  before  remarked,  we  must  assume  that  she  was 
kept  in  ignorance  of  the  condition,  when  it  was  the  duty  of  the 
executor  to  inform  her  promptly,  that  she  might  have  conformed 
[*219]  to  her  father's  express  wishes,  or,  if  she  chose  to  violate 
them  with  her  eyes  open,  she  then  could  have  no  cause  to  com- 
plain of  hardship  or  injustice.     In  this  particular  case,  were  we 
even  permitted  to  indulge  in  probabilities,  it  is  more  likely  that 
the  executor  kept  her  in  ignorance  of  the  condition,  that  he 
might  share  in  the  spoils,  than  that  she  would  voluntarily  re- 
linquish so  large  an  estate  as  this  is,  rather  than  postpone  her 
marriage  for  a  few  months.     If  the  executor  did,  in   fact,  do 
his  duty,  and  give  her  notice  of  the  condition,  it  was  the  easiest 
thinff  in  the  world  for  him  to  show  that  fact.     But  there  is  not, 
even  in  the  petition,  the  least  pretense  that  she  had  any  knowl- 
edge of  the  condition,  nor  is  there  a  particle  of  evidence  in  the  re- 
port of  the  master,  or  in  any  other  part  of  the  record,  tliat  she  had 
the  slififhtest  intimation  of  such  a  fact.     We  have  not  the  least 
doubt  that,  upon  the  soundest  principles  of  law  and  moi'ality, 
she  must  take  the  estate   devised,  discharged  of  the  condition. 
The  decree  must  be  affirmed. 

Decree   affirmed. 
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Polly    Hoppek,  Appellant,  v.  Cavil  Hopper  et  al., 

Appellees. 

APPEAL  FROM  GREENE. 

Where  a  pai-ty,  in  a  decree  for  divorce,  stipulates  to  take,  in  lieu  of  onc-tliird 
interest  in  certain  land,  for  alimony,  the  sum  of  two  hundred  dollars,  in 
case  a  certain  claim  shair  be  presented  by  and  allowed  to  her  husband,  she 
will  be  estopped  thereby  from  any  proceeding,  in  relation  to  the  land,  to 
the  prejudice  of  subsequent  pm-chasers  of  it. 

By  decree  of  the  Circuit  Court  of  Greene,  September  term, 
1853,  the  complainant  was  divorced  from  the  said  Cavil  Hopper, 
for  adultery,  and,  by  consent  of  said  Cavil,  specified  in  decree 
for  alimony,  she  was  to  have  certain  personal  property,  and  he 
was  to  convey  to  her  an  equal  undivided  one-third  part  of  200 
acres  of  land,  so  as  to  include  dwelling-house  and  plantation 
then  occupied  by  said  Polly,  at  relative  value  to  whole,  with 
stipulation  that  his  name  might  be  used  in  legal  proceedings  to 
set  aside  deed  of  conveyance  of  said  lands  made  by  him  16th 
July,  1853,  to  Joshua  Hopper,  and  to  perfect  title  to  undivided 
one-third  of  lands  from  the  heirs  of  Joshua  Hopper,  deceased. 
If  said  Polly  and  Cavil  could  not  agree  as  to  partition  of  lands, 

to  set  oft'  one-third  of  same  by  metes  and  bounds  to  her, 

according  to  quantity  and  quality.  It  was  further  stipulated 
that  if  the  said  Cavil  preferred  a  claim  against  the  estate  [  ■^'220  ] 
of  the  said  Joshua  for  $600,  the  consideration  of  said  deed,  and 
interest,  before  the  Probate  Court  of  Greene  county,  and  it  was 
allowed,  and  one-third  of  it  was  paid  to  her,  and  she  executed 
voucher  to  the  administrator  of  the  estate  of  said  Joshua,  that 
that  was  to  operate  as  a  bar  to  any  claim  to  be  set  up  by  said 
Cavil,  or  any  one  claiming  through  him.  It  was  further  stipu- 
lated by  consent  that  the  said  Polly  was  "  to  have  the  peaceable 
and  undisturbed  possession  of  the  dwelling-house,  and  the  plan- 
tation thereto  adjoining  and  belonging,  free  from  let,  hindrance 
or  molestation  of  the  said  Ca\'il  Hopper,  or  any  one  demanding 
by,  through,  or  under  him,"  and  "  that  he  is  to  execute  deed 
aforesaid  within  twenty  days  from  this  date."     That  he  died 
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intestate  in  Angust,  1853,  and  that  one  Mitchell  and  defendant 
Ferguson  were  appointed  his  administrators,  and  that  Mitchell 
had  died.  That  complainant,  since  the  rendition  of  the  decree, 
had  been  in  the  open,  notorious  and  undisputed  possession  of  the 
lands  referred  to  in  the  decree,  and  that  she  and  the  said  Cavil 
had  never  agreed  upon  partition  of  lands,  and  that  he  had  never 
made  her  any  deed.  Tliat  the  heirs  of  said  Joshua,  with  actual 
and  constructive  notice  of  premises,  had  instituted  partition 
proceedings  in  said  court,  including  said  lands;  and  that  same 
had  been  sold  and  conveyed  by  defendant  Link,  as  master  or 
commissioner  —  80  acres  to  defendant  Woodson,  for  $392,  and 
120  acres  to  defendant  Drake,  for  $1,116,  reserving  lien  byway 
of' mortgage  —  said  purchasers  having  express  and  constructive 
notice  of  her  rights  in  the  premises.  Bill  prays  for  process  — 
that  defendants  answer  on  oath  —  and  that  decree  for  alimony 
be  specifically  executed,  by  appointing  master  in  chancery  of 
said  county,  and  special  commissioner  or  commissioners,  to  set 
off,  allot,  and  convey  to  her  one-third  of  said  lands  —  or  for 
such  other  relief  as  she  might  be  entitled  to  in  the  premises, 
and  prays  that  said  purchasers,  as  they  were  volunteers,  pay 
costs  of  suits. 

Defendant  Drake  answered  25th  August,  1856,  admitting  pur- 
chase of  lands ;  says  that  they  were  sold  as  property  of  heirs 
of  Joshua  Hopper,  deceased,  and  that  he  believed  their  title 
was  perfect.  Does  not  know  anything  of  consideration  as  be- 
tween Cavil  and  Josliua  Hopper,  except  that  $600  was  con- 
sideration expressed  in  the  deed,  and  says  that  said  Cavil,  after 
the  death  of  said  Joshua,  presented  claim  against  his  estate  for 
same,  and  that  same  had  been  fully  jDaid  by  administrator. 
Knows  nothing  of  consideration  alleged  in  bill,  and  requires 
proof.  Denies  notice  of  decree,  and  insists  if  he  had  known  it, 
he  would  have  been  entitled  to  the  benefit  of  his  purchase,  be- 
cause of  said  Cavil  having  prosecuted  and  collected  said  claim ; 
[  *221  ]  and  says  that  that  cut  ofi"  the  complainant  from  any  share 
in  the  land.  Admits  that  complainant  had  possession  of  said 
lands  before  and  since  decree,  and  insists  that  her  possession  since 
sale  to  Joshua  Hopper  has  been  wrongful.  Insists  that  com- 
plainant, since  decree,  has  taken  no  steps  to  obtain  title  to  the 
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land,  and  that  her  remedy,  if  any,  is  against  said  Cavil,  and  not 
against  respondent.  Denies  any  notice  of  claim  of  complainant 
to  land,  and  says  that  on  day  of  sale  she  made  no  objection,  and 
asserted  no  claim,  and  that  since  purchase  of  respondent,  com- 
plainant proposed  to  rent  land  of  him,  and  virtually  relinquished 
her  supposed  claim  to  land.  Denies  all  other  allegations  of  bill 
not  admitted,  and  requires  proof. 

Replication  to  answer  filed,  and  bill  taken  pro  Gonfesso  as  to 
defendants  Ferguson,  Hopper  and  Link. 

Defendant  Woodson  answered  in  substance  as  did  defendant 
Drake,  except  that  Woodson  denies  that  complainant  had  ever 
had  possession  of  the  tract  of  land  bought  by  him. 
Replication  to  answer  filed. 

James  R.  Spencer,  James  W.  Bro^vn,  Stephen  Hopper,  Sidney 
Hopper  and  Nancy  Mitchell,  witnesses  for  complainant,  proved 
that  the  consideration  of  the  deed  from  Cavil  to  Joshua  Hopper, 
in  July,  1853j,  was  to  indemnify  him  as  bail,  and  that  complain- 
ant had  been  in  open  and  notorious  occupancy  of  lands  in  con- 
troversy since  the  fall  of  1853.  On  cross-examination,  Sidney 
Hopper  proved  that  complainant  was  not  present  at  sale  of  lands 
by  Link,  and  that  she  said  to  defendant  Drake,  if  she  could  not 
hold  the  land  any  other  way,  she  would  like  to  rent  it. 

John  Armstrong,  witness  for  complainant,  testified  that  she 
was  in  possession  of  lands  when  sold  by  master;  that  Drake 
and  Woodson  were  neighbors,  and  knew  of  her  possession  at 
and  before  the  sale.  On  cross-examination,  witness  testified 
that  that  part  of  the  land  bought  by  Woodson  was  unimproved 
and  unoccupied. 

Defendant  Ferguson,  as  witness  for  co-defendant  Drake,  tes- 
tified that  he  (witness)  was  surviving  administrator  of  the  estate 
of  Joshua  Hopper,  deceased.  Knew  land  in  controversy.  Cavil 
Hopper  never  resided  on  it  after  he  conveyed  it  to  Joshua  Hop- 
per, but  complainant  resided  on  it  before.  On  7th  of  August, 
1854,  Cavil  Hopper  presented  and  proved,  in  the  County  Court 
of  Greene,  a  claim  against  Joshua  Hopper's  estate  for  $600,  on 
sale  of  land,  which  wjis  allowed,  and  was  paid  by  and  receipted 
to  Fielding  Mitchell,  one  of  the  administrators  of  Joshua  Hop- 
per, on  the  8th  of  August,  1854.     Witness  had  no  notice  of  the 
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decree  of  divorce,  and  had  no  knowledge  that  Fielding  Mitchell 
had.  Was  present  at  the  sale  of  the  lands  by  the  master  in 
Athens ville.  Does  not  know  that  complainant  was  present 
[*222]  when  the  land  was  bid  off.  Lands  bought  by  Drake  and 
Woodson  same  that  Cavil  conveyed  to  Joshua  Hopper,  and  that 
were  paid  for  as  aforesaid,  and  that  are  in  controversy  in  this  case. 

On  the  foregoing  state  of  pleadings  and  proofs,  complainant's 
bill  was  dismissed  without  prejudice. 

The  errors  assigned  are — 

1st.     That  the  court  below  dismissed  bill  of  complainant. 

2nd.  That  the  court  below  did  not  grant  the  complainant  the 
relief  she  asked,  or  any  relief  of  any  nature  or  kind. 

D.  A.  Smith,  for  Appellant. 
Stuakt  &  Edwards,  for  Appellees. 

Caton,  C.  J.  That  portion  of  the  decree  of  divorce  which 
provides  alimony  for  the  complainant,  was,  by  the  consent  of 
both  parties,  and  is,  in  terms,  and  in  fact,  a  stipulation  between 
them.  The  complainant,  by  her  stipulations,  as  expressed  in 
that  decree,  authorized  Cavil  Hopper  to  confirm  and  make  abso- 
lute the  deed  which  he  had  previously  executed  to  Joshua 
Hopper,  and  which,  but  for  such  stipulation  and  subsequent  con- 
firmation, might  have  been  avoided  by  the  complainant.  The 
stipulation  referred  to  as  contained  in  the  decree,  is  thus :  "  It 
is  further  stipulated,  by  the  consent  of  the  said  Cavil  Hopper, 
that  in  the  event  that  the  said  Cavil  Hopper  shall  prefer  a  claim 
before  the  county  judge,  sitting  as  a  Court  of  Probate,  in  and 
for  said  Greene  county,  against  the  estate  of  Joshua  HopjDer,  de- 
ceased, for  the  consideration  named  in  the  deed  of  conveyance, 
made  by  him  to  said  Joshua  Hopj)er,  above  referred  to,  and  the 
same  shall  be  allowed,  that  one-third  part  of  said  consideration, 
to  wit:  two  hundred  dollars,  the  whole  being  six  hundred  dol- 
lars, as  expressed  in  said  deed,  and  that  the  said  administrator 
of  said  Joshua  Hoj^per,  deceased,  be  authorized  to  pay  said  two 
hundred  dollars,  and  the  interest  which  may  arise  thereon,  to 
the  said  Polly  Hopper,  or  her  heirs,  executors,  administrators, 
or  assigns,  and  such  payment  shall  be  made  a  sufiicient  voucher 
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for  said  administrator  in  the  settlement  of  the  said  Joshua  Hop- 
per's estate,  and  operate  as  a  bar  to  any  claim  to  be  set  up  by 
said  Cavil  Hopper  or  by  any  person  claiming  by,  throngh,  or 
under  him."  The  reasonable  and  fair  construction  of  this  stipu- 
lation is,  that  Cavil  Hopper  might,  if  he  should  choose,  present 
a  claim  for  the  consideration  money  mentioned  in  the  deed,  and 
if  allowed  by  the  Probate  Court,  against  the  estate  of  Joshua 
Hopper,  the  complainant  should  be  entitled  to  receive  one-third 
thereof,  in  lieu  of  the  third  interest  in  the  land,  which,  by  the 
previous  provisions  of  the  decree,  had  been  awarded  to  her. 
Such  claim,  being  thus  presented  by  her  consent,  and  ['^223] 
allowed,  must  necessarily  estop  her  from  attacking  that  deed 
afterwards.  By  consenting  that  such  claim  might  be  presented, 
in  part  for  her  benefit,  made  her  a  party  to  that  proceeding,  and 
must  necessarily  bind  her  by  it.  These  subsequent  purchasers 
had  a  right  to  consider  that  she  thereby  waived  any  objection 
which  she  might  otherwise  have  to  the  deed,  and  that  they 
might  purchase  the  title  thus  confirmed,  by  her  consent,  with 
perfect  confidence.  Nor  were  they  bound  to  see  whether  the 
administrator  paid  the  third  of  the  purchase  money  to  her.  Her 
right  to  it  was  secured  by  the  decree,  and  if  she  did  not  follow 
up  that  right,  and  obtain  it  of  the  administrator,  it  was  her  own 
fault. 

We  think  the  Circuit  Court  decided  correctly,  in  dismissing 
the  bill,  and  its  decree  must  be  aflirmed. 

Decree  ajirmed. 


The  People,  on  the  relation  of  the  Bank  of  Blooming- 
ton,  V.  Jesse  K.  Dubois,  Auditor  of  Public  Accounts. 

APPLICATION  FOR  A  MANDAMUS. 

A  bond  or  certificate  issued  under  the  authority  of  the  second  section  of  the 
Act  of  1847,  after  the  same  begins  to  draw  interest,  is  entitled  to  a  distribu- 
tive share  of  the  fund  created  by  the  two  mill  tax,  provided  for  in  the 
fifteenth  article  of  the  constitution. 
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It  is  hereby  ao-reed,  tliat  a  bond  of  the  State  of  Illinois,  wliich 
was  issued  under  the  second  section  of  the  act  of  the  legisla- 
ture, entitled,  "  An  Act  to  authorize  the  refunding  of  the  State 
debt,"  approved  Feb.  28th,  1847,  was  duly  presented  to  the 
Auditor  of  the  State  of  Illinois  (Jesse  K.  Dubois),  on  the  first 
day  of  January,  A,  J).  1858,  by  the  said  Bank  of  Bloomington, 
and  payment  demanded  of  him,  of  the  same  or  so  much  thereof 
as  the  said  Bank  of  Bloomington,  as  the  holder  of  said  bond, 
would  be  entitled  to  receive  from  all  money  in  the  treasury  of 
the  State  of  Illinois,  collected  under  and  by  virtue  of  a  tax  im- 
posed, under  and  by  virtue  of  the  fifteenth  article  of  the  consti- 
tution of  the  State  of  Illinois,  and  under  and  by  virtue  of  acts 
of  the  General  Assembly  of  Illinois,  passed  in  furtherance  of 
said  section  of  the  constitution,  and  also  for  the  refunding  and 
payment  of  the  State  debt.     Said  bond  was  left  with  said  audi- 
tor at  the  time  of  makings  such  demand,  for  the  purpose  of  hav- 
[*224]  ing  the  proper  credits  entered  thereon,  in  obedience  to 
the  provisions  of  said  fifteenth  article  of  the  constitution,  and  of 
the  said  laws  passed  in  aid  thereof,  and  for  tlie  refunding  and 
payment  of  the  State  debt  as  aforesaid.     And  further,  that  on 
the  second  day  of  January,  A.  D.  1858,  said  Bank  of  Blooming- 
ton  applied  to  said  auditor  and  demanded  its  pro  rata  portion  of 
all  money  then  in  the  treasury  of  the  State  of  Illinois,  collected 
under  and  by  virtue  of  said  tax,  for  which  the  auditor  refused 
to  issue  his  warrant  on  the  treasury,  on  the  ground  that  he  had 
no  authority  to  pay  the  same  or  issue  his  warrant  therefor. 

It  is  further  agreed  that  other  bonds  of  the  same  description 
have  been  presented  to  him,  the  said  auditor,  for  payment  as 
aforesaid. 

It  is  further  agreed,  that  there  is  now  collected  from  said  tax, 

in  the  treasury  of  the  State  of  Illinois,  ($620,000)  six  hundred 

and  twenty  thousand  dollars  or  thereabouts,  to  be  distributed 

and  paid  over  in  conformity  with  the  requirements  of  the  fif- 

'  teenth  article  of  the  constitution  and  laws  of  the  State  of  Illi- 

'  nois  in  aid  thereof. 

It  is  hereby  agreed,  to  submit  the  question  to  the  Supreme 
Court  of  the  State  of  Illinois,  whether  the  auditor  shall  apportion 
and  pay  to  the  said  Bank  of  Bloomington,  by  his  warrants  on 
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the  treasury  of  the  State  of  Illinois,  the  amount,  if  any,  which 
said  bank  is  entitled  to  receive  from  said  tax  money,  to  be  de- 
cided by  said  court  in  the  same  way  as  if  the  application  for  a 
mandamus  had  been  made  in  due  form,  and  said  auditor,  Jesse 
K.  Dubois,  waiving  the  issuing  of  the  writ,  and  entering  his  ap- 
pearance, also  waiving  all  questions  of  form. 

If  the  Supreme  Court  shall  be  of  the  opinion  that  the  law  is 
with  the  said  Bank  of  Bloomington,  and  that  the  said  bank  is 
entitled  to  payment  on  said  bond  as  aforesaid,  then  a  writ  of 
peremptory  mandamus  may  forth Vvdth  issue. 

This  agreement  is  to  be  deemed  and  taken  for  and  have  the 
same  effect  as  a  petition,  writ  and  return  thereto,  and  as  if  all 
the  regular  steps  had  been  taken  to  obtain  a  peremptory 
mandamus. 

Stuakt  &  Edwaeds,  for  the  Relator. 

M.  Hat,  for  the  Auditor. 

Caton,  C.  J.  On  the  28th  of  Feb.,  1847,  an  act  was  passed 
which  authorized  the  funding  of  interest  on  certain  State  indebt- 
edness. The  second  section  of  that  act  is  this:  "  For  the  inter- 
est now  in  arrear,  certificates  shall  be  issued  at  the  time  of 
making  the  exchange  provided  in  the  foregoing  section,  which 
said  certificates  shall  not  be  of  a  less  denomination  than  [*  225  ] 
five  hundred  dollars,  shall  bear  interest  at  the  rate  of  six  per 
centum  per  annum,  from  and  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  fifty-seven,  and  shall  be  redeem- 
able at  the  pleasure  of  the  State,  at  any  time  after  the  year  one 
thousand  eight  hundred  and  seventy-seven." 

The  fifteenth  article  of  the  constitution,  adopted  in  1848,  is 
as  follows:  "There  shall  be  annually  assessed  and  collected, 
in  the  same  manner  as  other  State  revenue  may  be  assessed  and 
collected,  a  tax  of  two  mills  upon  each  dollar's  worth  of  taxa- 
ble property,  in  addition  to  aU  other  taxes,  to  be  applied  as 
follows,  to  wit:  The  fund  so  created  shall  be  kept  separate, 
and  shall  annually,  on  the  first  day  of  January,  be  apportioned 
and  paid  over,  pro  rata,  upon  all  such  State  indebtedness,  other 
than  the  canal  and  school  indebtedness,  as  may,  for  that  purpose, 
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be  presented  by  the  holders  of  the  same,  to  be  entered  as 
credits  upon  and  to  that  extent  in  extinguishment  of  the  princi- 
pal of  said  indebtedness." 

The  question  now  is,  whether  a  bond  or  certificate,  issued 
under  the  authority  of  the  second  section  of  the  act  of  1847,  is, 
since  the  first  of  January,  1857,  when  it  began  to  draw  interest, 
"such  State  indebtedness"  as  entitles  it  to  a  distributive  share 
of  the  two  mill  tax  fund  created  by  the  fifteenth  article  of  the 
constitution   above    quoted.     We  think  it  is.     That    fund    is 
specially  devoted  by  the  constitution  to  the  extinguishment  of 
State  indebtedness,  to  the  exclusion  of  the  interest  upon  such 
State  indebtedness.     It  is,  however,  applicable  to  the  principal 
of  all  State  indebtedness  excepting  canal  and  school  indebted- 
ness.    These  exceptions  show  an  intention  to  make  none  others. 
It  is  not  even  confined  to  the  principal  of  State  indebtedness 
then  in  existence,  but  is,  both  by  its  language  and  its  policy, 
applicable  to   any  subsequent   indebtedness  which   might   be 
created  under  the  authority  of  the  constitution.     It  is  no  doubt 
true,  that  the  legislature  might  not  evade  the  true  intention  of 
the  constitution,  by  funding  the  interest,  which  was  intended  to 
be  excluded,  and  thus  making  it  nominally  jDrincipal.     But  such 
is  not  the  case  with  the  indebtedness  now  under  consideration, 
■  The  right  to  this  indebtedness  was  created  by  the  law  of  184:7. 
The  convention  which  framed  the  constitution  knew,  that  by  a 
law  then  in  existence,  and  which  was  continued  in  force  by  the 
first  section  of  the  schedule  of  the  constitution,  the  interest 
which  had  already  accrued  should  be  funded  and  bear  interest 
like  all  other  State  indebtedness,  after  the  first  of    January, 
1857;  and  the  presumption  is,  as  no  doubt  tlie  fact  was,  that 
the  fifteenth   article   of  the  constitution  was  framed  with   a 
knowledge  of,  and    a   reference   to,  that  law.     The  object  and 
[*226]  manifest  policy  of  that  article  of  the  constitution  M'as 
to  create  a  fund  for  the  extinguishment  of  interest  parang  in- 
debtedness, and  which  should  not  be  applicable  to  the  payment 
of  interest  which  by  the  general  principles  of  law  would  not 
draw  interest.     It  is  therefore  perfectly  consistent  with  the  ob- 
ject and  policy  of  the  constitution  to  admit  this  indebtedness  to 
participate  in  the  fund  so  soon  as  it  would  commence  drawing 
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interest  under  the  law  bj  virtue  of  which  it  was  created.  Pre- 
vious to  that  time,  it  retained  its  characteristic  of  interest,  by 
not  drawing  interest,  but  subsequently  it  assumed  the  charac- 
teristic of  principal  by  drawing  interest.  'Eov  is  the  law  b}^ 
virtue  of  which  these  characteristics  attached  to  this  indebted- 
ness, any  attempt  to  evade  the  intension  of  the  constitution,  for 
it  is  really  a  law  of  the  constitution  itself,  for  being  already  in 
existence  at  the  time  of  the  formation  of  the  constitution,  it 
was  continued  in  force  by  that  instrument. 

The  conclusion  at  which  we  have  arrived  in  this  case,  is  not 
in  conflict  with  the  case  of  The  People  v.  The  Auditor^  12  111. 
R.  307.  There  we  held  that  these  interest  bonds  were  to  be 
considered  at  interest  still,  till  they  should  commence  drawing 
interest  in  1857,  and  hence  not  entitled  to  share  in  the  pro- 
ceeds of  this  fund,  but  the  question  whether  they  would  be  so 
considered  after  that  time,  is  expressly  reserved  in  the  opinion 
of  the  court  in  that  case.  This  question  was  not  then  before 
the  court  nor  was  any  attempt  made  to  decide  it. 

Let  a  peremptory  mandamus  issue  according  to  the  stipulation 
on  file. 

Mandamus  awar'ded. 


James  McDaniel  et  al.,  Appellants,  v.  Thomas  Coeeell 

et  al.,  Appellees. 

appeal  from  SANGAMON. 

In  chancery,  parties  who  are  non-residents  may  be  brought  within  the  power 
of  the  court  by  publication,  if  proper  steps  have  been  taken  to  make  service 
of  process. 

It  is  not  within  the  power  of  the  legislature  to  make  a  void  procedure  valid. 

The  act  entitled  "  An  Act  to  amend  chap.  21  of  the  Revised  Statutes  of  1845, 
approved  February  12,  1857,"  could  not  cure  the  defect  of  the  proceedings 
in  this  case.  There  was  no  attempt  to  serve  process  on  a  part  of  the  de- 
fendants, and  without  this,  they  were  not  within  the  jurisdiction  of  the  court. 

Infant  defendants,  though  regularly  before  the  court,  must* be  protected  by  a 
guardian  ad  litem,  or  all  proceedings  against  them  will  be  erroneous. 
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A  part  of  the  parties  to  a  suit  may  appeal,  although  all  the  proceedings  as 
to  them  may  be  regular,  and  this  where  the  parties  as  to  whom  the  pro- 
ceedings are  irregular  do  not  complain. 

[*227]  This  was  a  bill  in  clianceiy,  brought  bj  Correll  and 
others  against  McDaniel  and  others,  to  set  aside  the  will  of 
"William  McDaniel,  deceased.  There  was  a  trial,  and  the  jury 
found  that  the  paper  produced  was  not  the  will  of  said  William 
McDaniel.  There  was  a  motion  for  a  new  trial,  which  was 
overruled. 

The  children  of  Martha  Mclntjre  are  devisees  under  the 
will. 

The  bill  charges  that  IN'ewton,  MaryF.,  Joseph,  Eliza  T.,  and 
James,  are  the  children  of  Martha,  and  that  they  are  all  minors. 

The  affidavit  of  James  Herrin  shows  that  the  said  children 
are  non-residents. 

ISTo  process  ever  issued  for  them,  but  publication  was  made  to 
bring  them  before  the  court.  They  were  also  answered  for  by 
guardian  ad  litem. 

On  the  hearing  of  the  cause,  the  adult  defendants,  who  had 
answered,  objected  to  a  decree  for  the  following  reasons,  among 
others,  to-wit: 

1st.  Because  the  publication  of  notice  to  non-residents  does 
riot  contain  all  the  names  of  the  parties  of  the  suit. 

2nd.  Because,  in  said  publication,  two  persons,  who  are 
really  complainants,  are  notified  as  being  defendants 

3rd.  Because  no  process  has  been  issued  for  the  minor  de- 
fendants— Newton  Mclntyre,  Mary  F.  Mclntyre,  Eliza  T. 
Mclntyre,  Joseph  Mclntyre,  and  James  Mclntyre. 

The  defendants  admitted  that  there  was,  and  is,  no  other  suit 
in  this  court  to  which  publication  could  apply.  The  court 
overruled  all  objections,  and  rendered  a  decree  for  the  complain- 
ants, setting  aside  tlie  will,  to  which  overruling  and  rendering 
a  decree  by  the  court  the  adult  defendants  excepted. 

The  children  of  Sally  Correll  are  devisees  under  the  will. 

The  bill  names  eight  persons  as  children  of  Sally  Correll,  and 
charges  that  all  but  two  are  minors. 

They  are  made  parties,  but  no  process  served  upon,  or  issued 
for,  any  of  them.     The  oldest  adult,  with  her  husband,  has  an- 
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swered ;  but  the  other  adult,  and  six  minors,  have  not  answered 
in  any  way.  The  appellants  waived  service  of  process  on 
them. 

The  appellants  assign  for  errors  that  the  court  below  ought 
to  have  granted  a  new  trial,  and  that  the  necessary  parties  were 
not  properly  before  the  court. 

CoNKLiNG,  and  Lincoln  &  Heendon,  for  Appellants. 

S.  T.  Logan,  and  Stuaet  &  Edwakds,  for  Appellees. 

Caton,  C.  J.  The  want  of  the  summons  and  return,  were, 
by  an  express  provision  of  the  statute,  required  to  give  the 
court  jurisdiction  of  the  persons  of  the  non-resident  de-  ["^228  ] 
fendants.  Without  this  formality,  they  were  not  properly 
before  the  court,  and  all  its  proceedings  as  to  them  were  void. 
And  the  first  question  to  be  considered  is,  whether  the  finding 
of  the  jury,  which  was  void  in  law  as  to  them,  could  be  ren- 
dered valid  and  binding  upon  them  by  the  passage  of  the  act  of 
the  12th  February,  1857.  If  it  was  competent  for  the  legisla- 
ture to  make  a  void  proceeding  valid,  then  it  has  been  done  in 
this  case.  Upon  this  question  we  cannot  for  a  moment  doubt  or 
hesitate.  They  can  no  more  impart  a  binding  efficacy  to  a  void 
proceeding  than  they  can  take  one  man's  property  from  him 
and  give  it  to  another.  Indeed,  to  do  the  one  is  to  accomplish 
the  other.  By  the  decree,  in  this  case,  the  will  in  question  was 
declared  void,  and,  consequently,  if  effect  be  given  to  the  decree, 
tlie  legacies  given  to  those  absent  defendants  by  the  will  are 
taken  from  them,  and  given  to  others,  according  to  our  statutes 
of  descents.  Until  the  passage  of  the  act  in  question,  they  were 
not  bound  by  the  verdict  of  the  jury  in  this  case,  and  it  could 
not  form  the  basis  of  a  valid  decree.  Had  the  decree  been  ren- 
dered before  the  passage  of  the  act,  it  would  have  been  as  com- 
petent to  make  that  valid  as  it  was  to  validate  the  antecedent 
proceedings,  upon  which  alone  the  decree  could  rest.  The  want 
of  jurisdiction  over  the  defendants  was  as  fatal  to  the  one  as  it 
could  be  to  the  other.  If  we  assume  the  act  to  be  valid,  then 
the  legacies,  which  before  belonged  to  the  legatees,  have  now 
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ceased  to  be  theirs,  and  this  result  has  been  brought  about  by 
this  legislative  act  alone.  The  effect  of  the  act  upon  them  is 
precisely  the  same  as  if  it  had  declared,  in  direct  terms,  that 
the  legacies  bequeathed  by  this  wiU  to  these  defendants  should 
not  go  to  them,  but  should  descend  to  the  heirs  at  law  of  the 
testator,  according  to  our  law  of  descent.  This  it  will  not  be 
pretended  that  they  could  do  directly,  and  they  had  no  more 
authority  to  to  do  it  indirectly,  by  making  proceedings  binding 
upon  them  which  were  void  in  law. 

As  to  another  jjortion  of  these  defendants,  the  proceeding 
was  erroneous,  if  not  void.  The  infants,  who  may  have  been 
regularly  before  the  court,  were  not  protected  by  the  appoint- 
ment of  a  guardian  ad  litem,  as  the  statute  required.  This  was 
indispensable,  according  to  the  express  provisions  of  the  statute, 
as  has  been  often  held  by  this  court.  This  was  a  fatal  irregu- 
larity as  to  them. 

ISTor  is  the  objection  a  valid  one  that  these  appellants,  as  to 
whom  all  the  proceedings  may  have  been  regular,  cannot  take 
advantage  of  defects  and  irregularities  as  to  parties  who  are 
not  here  comj)laining,  and  who,  if  they  were  consulted,  might 
prefer  that  the  decree  should  stand.  Any  one  who  is  a  party 
[*229]  to  the  decree  may  take  advantage  of  these  objections  as 
well  as  the  infants  or  non-residents  themselves.  These  ap- 
pellants have  a  right  to  see  and  insist  that  all  the  other  defend- 
ants shall  be  bound  by  the  decree  as  well  as  themselves.  Kor 
does  this  right  rest  upon  any  mere  technical  ground,  but  is 
based  upon  substantial  rights,  as  a  moment's  examination  of 
the  position  of  the  parties  will  show.  Admit  this  decree  to  be 
binding  upon  the  appellants,  and  not  upon  the  legatees,  and 
they  lose  the  devises  given  them  by  the  will,  and  thus  also  lose 
their  portion  of  the  bequests  given  to  the  legatees,  to  which  they 
would  be  entitled  by  the  statute  of  descents,  as  heirs  of  the 
testator;  for  the  infants,  not  being  bound  by  the  decree,  would 
be  entitled  to  take  by  the  will,  or,  at  least,  it  would  compel  these 
appellants,  in  order  to  secure  their  distributive  shares  of  the 
amount  bequeathed  to  the  infants,  either  to  contest  this  matter 
again,  on  a  writ  of  eiTor,  at  any  time  after  the  infants,  as  to 
whom  it  is  only  erroneous,  shall  have  attained  their  majority; 
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and  as  to  the  other  defendants,  who  were  not  before  the  conrt 
at  all,  thej  would  be  obliged  to  attack  the  will  de  novo,  and  run 
the  hazard  of  finding  another  jury  who  would  be  of  opinion 
that  the  testator  was  not  of  sound  and  disposing  mind  when  he 
published  the  will,  which,  admitting  that  they  could  always  be 
able  to  produce  all  the  evidence  which  was  exhibited  on  this 
trial,  must  always  be  a  matter  of  great  uncertainty.  The  ap- 
pellants have  a  right  to  know  that  all  the  other  parties  are  bound 
by  this  decree,  whenever  it  becomes  conclusive  upon  them. 

As  the  case  will  have  to  be  submitted  to  another  jury,  we 
deem  it  improper  to  express  any  opinion  upon  the  evidence,  as 
the  decree  must  be  reversed  on  other  grounds,  which,  to  the 
mind  of  the  court,  are  conclusive. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

.  Decree  reversed. 


The  People  of  the  State  of  Illii^ois,  ex  relatione 
George  M.  Billings,  v.  William  H.  Bissell,  Governor 
of  the  State  of  Illinois. 

MOTION  for  mandamus. 

The  Supreme  Court  has  no  control  over  the  Governor  of  the  State  to  compel 
him  to  perform  any  public  duty. 

By  the  consent  of  the  Governor,  the  court  might  adjudicate  questions  sub- 
mitted to  it;  but  it  does  not  possess  the  right  to  exercise  coercive  powers 
over  the  Executive. 

The  relator,  by  his  motion,  asked  the  court  to  order  [  *230  ] 
that  a  writ  of  mandamus  be  issued,  directed  to  the  Governor, 
commanding  him  to  issue  to  the  relator  new  bonds  of  the  State, 
for  the  arrears  of  interest  due  upon  two  certain  bonds  of 
the  State  of  Illinois,  described  in  an  affidavit  of  the  relator  an- 
nexed to  the  motion,  as  the  said  Governor  is  required  to  do  by 
an  act  of  the  General  Assembly  entitled  "  An  act  to  fund  the 
arrears  of  interest  accrued  and  unpaid  on  the  public  debt  of  the 
State  of  Illinois;"  approved  Feb.  18,  1857. 
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The  affidavit  shows  that  the  reLator  is  the  hokler  of  two  bonds, 
dated  the  1st  of  May,  1841,  and  numbered  308  and  932,  each 
for  tlie  sum  of  $1,000,  and  each  having  all  the  interest  coupons, 
save  one,  attached  thereto  (appends  a  copy  of  the  bond  to  his 
affidavit);  that  there  was  unpaid  interest  on  said  bonds  on  the 
1st  of  January,  1857,  amounting  to  $1,860;  that  the  bonds, 
with  coupons  attached,  were  presented  to  the  Governor  in  Jan- 
uary, 1856,  with  a  request  that  he  should  take  up  and  discharge 
the  arrears  of  interest  due  on  said  bonds,  by  issuing  new  bonds, 
in  pursuance  of  the  act  above  referred  to;  that  the  Governor 
refused  to  comply  with  this  request. 

The  motion  was  denied  by  the  court.* 

Stuart  &  Edwaeds  and  Lincoln  &  Herndon  for  the  Relator. 
S.  T.  Logan,  for  the  Governor. 

Caton,  C.  J.  This  is  an  application  filed  by  the  relator, 
asking  for  an  alternative  writ  of  mandamus  to  be  directed  to 
the  Governor,  commanding  him  to  issue  to  the  relator  certain 
interest  bonds,  or  certificates,  to  which  he  claims  to  be  entitled 
under  the  law  of  1847,  and  presents  the  distinct  question, 
whether  this  court  will  assume  to  itself  jurisdiction  to  control 
the  executive  department  of  the  government.  This  is  a  grave 
question,  and  has  been  well  considered  by  the  court,  and  perhaps 
its  importance  would  justify  us  in  going  more  elaborately  into  its 
discussion  than  we  now  propose  to  do.  Properly  considered,  it 
reaches  the  very  foundation  principles  upon  which  our  govern- 
ment is  based.  It  is  no  less  delicate  than  fundamentally  impor- 
tant. In  quiet  times  like  these,  when  there  are  no  symptoms  of 
jealousy  felt  by  one  department  of  the  government  towards 
another;  when  there  is  no  grasping  after  power  by  either  de- 
partment, for  ulterior  purposes ;  when  there  is  in  each  as  much 
willingness  to  avoid  responsibility  as  to  usurp  power — the  mo- 
[*231]  mentous  importance  of  this  question  is  apt  to  be  lost 
sight  of,  for  its  decision,  wliichever  way  it  is  detennined,  would 

*  Note  by  the  Reportek. — The  bonds  refeiTed  to  in  this  application, 
are  a  part  of  those  known  in  this  State  as  the  McAllister  &  Stebbins  bonds. 
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be  likely  to  be  qnietlj  acquiesced  in  by  all,  without  much  dis- 
cussion or  criticism. 

In  other  times,  the  question  now  so  quietly  considered,  exciting 
no  feeling,  and  so  little  remai'k,  might  severely  test  the  very 
stability  of  our  forms  of  government.  ISTow,  however,  we  may 
consider  it  the  more  impartially,  if  we  will  but  consider  it  as 
maturely.  l!^ow,  there  is  no  danger  that  our  judgments  will  be 
swayed  by  our  feelings  or  passions,  but  the  only  danger  is,  that 
we  may  not  sufficiently  appreciate  its  importance,  and  thus  pass 
over  it  too  lightly. 

N^either  of  the  three  great  departments  into  which  our  govern- 
ment is,  by  the  constitution,  divided,  is  subordinate  to,  or  may 
exercise  any  control  over,  another,  except  as  is  provided  in  the 
constitution.  This  normal  condition  is  that  of  equality,  each 
acting  within  its  own  sphere,  independent  of  either  of  the  others, 
so  long  as  its  action  does  not  exceed  the  powers  confided  to  it, 
unless  particular  exceptions  are  made  to  this  general  rule  by  the 
constitution  itself.  The  harmonious  working  of  these  several 
departments,  so  as  to  accomplish  one  united  and  complete  gov- 
ernment, requires,  as  the  constitution  contemplates,  that  each 
department  should,  to  a  certain  extent,  control  or  restrain 
the  others.  For  instance,  the  legislative  department  makes  the 
law  by  which  both  the  other  departments  are  controlled  and 
bound.  The  executive  is  authorized  to  exercise  a  control  over 
both  the  others  in  certain  cases,  which  is  sometimes  absolute  and 
sometimes  qualified.  He  has  a  qualified  veto  power  upon  legis- 
lative action,  and  has  the  absolute  right  to  convene  the  legisla- 
ture when  he  chooses,  and,  in  a  certain  event,  may  adjourn  their 
sessions;  and  should  the  legislature  pass  a  law,  in  violation  of 
the  constitution,  to  borrow  money,  and  require  him  to  issue 
bonds  therefor,  he  might  refuse  to  issue  the  bonds  or  to  execute 
the  law.  He  may  practically  annul  the  judgments  of  the  judi- 
ciary, in  certain  cases,  by  the  exercise  of  the  pardoning  power. 
These  instances  serve  to  illustrate.  To  the  judiciary  is  confided 
the  power  and  the  duty  of  inteqjreting  the  laws  and  the  consti- 
tution whenever  they  are  judicially  presented  for  consideration. 
Hence  it  becomes  our  duty  to  determine  what  is  the  meaning  of 
the  laws  passed  bv  the  legislature,  and,  also,  whether  those  laws 
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are  such  as  the  legislature  was  authorized  by  the  constitution  to 
pass.  So,  also,  of  the  acts  of  the  executive;  we  are  bound  to 
determine  whether  such  acts  are  authorized  by  the  laws  and  the 
constitution,  whenever  they  are  brought  before  us  judicially, 
but  not  otherwise.  And  hence  the  judicial  department  of  the 
[*232]  government  exercises  a  certain  controlling,  or  rather 
restraining,  power,  over  both  the  other  departments  of  the  gov- 
ernment. Notwithstanding  all  this,  when  carefully  considered, 
it  will  be  seen  that  each  department,  within  its  proper  constitu- 
tional sphere,  acts  independently  of  both  the  others,  and  restraint 
is  only  placed  upon  it  when  such  sphere  is  actually  transcended, 
or  express  authority  is  given  by  the  constitution,  for  restraint  or 
control,  by  another  deijartment.  As  from  necessity  and  the 
very  nature  of  all  government,  there  must  be  an  ultimatum 
somewhere,  whose  duty  it  is  to  determine  whether  such  sphere 
has  been  passed  or  not;  that  duty,  in  most  cases,  falls  on  the 
judicial  department,  from  the  fact  that  in  this  department  is  re- 
posed the  responsibility  of  enforcing  or  giving  effect  to  the  acts 
of  the  other  departments.  But  it  is  only  when  thus  called 
upon,  in  some  form  known  to  the  law,  to  give  eifect  to  such  acts 
of  the  other  departments,  that  the  judiciary  can  determine 
whether  such  acts  were  done  in  the  exercise  of  a  constitutional 
power.  In  no  other  way,  nor  in  any  other  case,  can  this  depart- 
ment construe  the  constitution  for,  or  exercise  any  control  over, 
any  other  department.  Wliere  final  action  upon  any  subject  is 
confided  to  either  of  the  other  departments,  there  the  responsi- 
lulity  must  rest,  of  conforming  such  action  to  the  law  and  the 
constitution. 

It  is  because  such  final  action  is  generally  devolved  upon 
the  judiciary,  that  the  judiciary  is  most  frequently  called  upon 
to  give  a  final  and  conclusive  construction  to  the  constitution  and 
laws.  It  results,  therefore,  from  this  philosophical  arrangement 
of  our  governmental  system,  that  the  control  which  the  judicial 
department  exercises  over  the  others,  is  of  a  restraining,  and 
not  of  a  compulsory  power.  But  this  is  only  practically,  and 
not  literally  so.  "We  may  not  enjoin  the  others  from  doing  an 
imconstitutional  act,  but  by  refusing  to  give  effect  to  such  act, 
or  relieving  against  it,  when  properly  and  judicially  applied  to 
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for  that  purpose,  we  may  restrain  them.  We  cannot  restrain 
the  Governor  from  issuing  the  bonds  of  the  State,  contrary  to 
law,  but  when  the  question  is  properly  presented  before  us,  we 
can  declare  such  bonds  void;  and  so  of  a  patent  for  the  public 
land,  which  he  might  issue.  And  so,  if  he  should  step  beyond 
his  constitutional  sphere,  and  unlawfully  imprison  a  party,  we 
could  discharge  such  party  on  liaheas  corpus.  But  we  have  no 
power  to  compel  either  of  the  other  departments  of  the  govern- 
ment to  perform  any  duty  which  the  constitution  or  the  law  may 
impose  upon  them,  no  matter  how  palpable  such  duty  may  be, 
any  more  than  either  of  those  departments  may  compel  us  to 
perform  our  duties.  The  Governor  is,  and  must  be,  as  inde- 
pendent of  us  as  is  the  legislature,  or  as  we  are  of  either  of 
them.  The  constitution  may  impose  the  duty  upon  the  legisla- 
ture to  pass  general  laws  for  the  incorporation  of  railroad  [  ^'233  ] 
or  other  companies,  or  to  pass  a  law  to  prohibit  free  negroes  from 
coming  into  the  State,  but  if  it  neglects  or  refuses  to  do  so,  the 
responsibility  is  with  the  legislature  alone,  and  no  man  would 
tliiuk  of  asking  the  courts  to  compel  them  to  do  so.  But  it  may 
be  said,  that,  in  the  case  supj^osed,  the  wrong  done,  is  to  the 
public  and  not  to  an  individual.  We  apprehend  that  there  can 
be  no  question,  that  the  courts  would  be  equally  powerless  to 
compel  them  to  pass  a  private  act,  for  the  benefit  of  an  indivi- 
dual, no  matter  how  clearly  the  duty  might  be  enjoined  by  the 
constitution.  So  far  as  the  question  of  power  or  jurisdiction 
is  concerned,  there  can  be  no  difference,  whether  the  act,  or 
omission,  may  affect  one  or  many — whether  it  may  be  prejudicial 
to  the  rights  of  an  individual  or  the  whole  community.  What 
difference,  whether  the  executive  act  required  by  law  be  to  order 
an  election,  or  appoint  an  officer,  or  issue  a  bond?  Upon  the 
Governor  alone  must  the  responsibility  rest,  of  acting,  or  re- 
fusing to  act. 

It  is  urged  upon  us,  that  in  a  government  of  laws  there  must 
be  an  adequate  remedy  for  every  wrong,  and  that  where  a  clear 
right  exists,  there  must  be  some  mode  of  enforcing  that  right. 
While  human  society  is  governed  by  so  imperfect  a  being  as 
man,  this  can  be  true  only  in  theory.  If  we  are  to  compel  the 
Governor  or  the  legislature  to  right  every  wrong  which  may 
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arise  from  their  omissions  of  duty,  then  sm-ely  they  must,  in 
order  to  make  this  Utopian  system  perfect,  have  the  power  to 
compel  us  to  do  right  in  every  case.  May  it  not  be  as  well  sup- 
posed that  we  will  act  perversely,  and  refuse  to  perform  a  duty 
imposed  upon  us,  to  the  injury  of  the  citizen,  as  that  the  Gov- 
ernor will  do  so?  In  the  formation  of  the  government,  equal 
confidence  was  rightfully  reposed  in  each  department,  to  which 
appropriate  and  independent  duties  were  assigned.  If  we  unin- 
tentionally err,  and  do  a  party  never  so  great  a  wrong,  there  is, 
and,  from  the  nature  of  our  institutions,  can  be  no  remedy.  If 
we  perversely  or  corruptly  do  an  intentional  wrong,  the  consti- 
tution has  provided  the  only  remedy,  which  is  by  impeachment ; 
and  so  of  the  executive.  "When  actino^  within  the  limits  assio-ned 
to  each,  neither  can  control  or  dictate  to  the  other.  The  pre- 
sumption is,  that  one  is  as  likely  to  be  right,  or  as  liable  to  err, 
as  the  other.  See  Georgia  v.  Town,  8  Ga.  E..,  and  Hawkins  v. 
The  Governor,  1  Ark.  K.  570. 

We  were  referred  to  a  class  of  cases  in  support  of  this  mo- 
tion, to  which  it  is  proper  to  advert  before  concluding  what  we 
have  to  say  on  this  subject.  That  is,  where  the  Governor  of  a 
State,  for  the  purpose  of  getting  the  advice  of  the  Supreme 
Court  in  reference  to  some  duty  imposed  upon  him  by  law,  has 
[  ^234:  ]  made  an  agreed  case,  and  voluntarily  submitted  to  the 
jurisdiction  of  the  court.  Such  was  the  case  of  ThePeople  ex 
relY.  Matteson,  17  111.  K.  167.  In  that  case  this  court  claimed 
no  right  to  exercise  its  coercive  jurisdiction  over  the  executive. 
He  came  in  voluntarily,  and  submitted  to  the  jurisdiction  of  the 
court,  for  the  purpose  of  giving  us  the  formal  right  to  consider, 
in  order  that  we  might  express  a  judicial  opinion,  upon  a  ques- 
tion upon  which  he  was  required  to  act.  In  the  opinion,  after 
stating  the  case,  the  court  said :  "  And  we  are  asked  by  tliem 
(the  relators)  and  the  executive  to  decide  whether  those  votes 
should  be  counted  for  the  relators  for  the  office  to  be  filed  at 
that  election."  The  courts  may  acquire  jurisdiction  of  the  per- 
son by  consent  where  they  could  acquire  it  in  no  other  mode. 
A  sovereign  State  may  not  be  compelled  to  appear  in  court  and 
answer  any  complaint  against  it,  but  if  it  voluntarily  appear  in 
court  and  submit  to  its  jurisdiction,  it  is  as  much  bound  by  tiie 
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adjudication  as  an  individual.  Such  was  also  the  case  of  The 
Pacific  Railroad  Company  v.  The  Governor^  23  Mo,  R.  353. 
But  even  if  a  case  should  be  found  where  the  judicial  depart- 
ment has  assumed  the  right  to  bring  before  it,  and  exercise  a 
coercive  control  over  either  of  the  other  co-ordinate  departments 
of  the  government,  we  should  not  feel  authorized  to  follow  it. 
In  the  case  of  Webster  v.  French,  11  111.  R.  254,  we  did  not  in 
any  way  claim  the  right  to  exercise  any  control  over  the  Gov- 
ernor in  the  discharge  of  his  executive  functions,  but  expressly 
repudiated  such  claim.  The  question  there  involved  was  one  of 
right  of  property  between  individuals,  and  no  executive  act 
remained  to  be  done  to  invest  the  party  entitled  to  the  right 
with  the  evidence  thereof. 

The  application  must  be  refused. 

Application  denied. 

Separate  opinion,  hy  Breese,  J.  The  executive  has  certain 
duties  imposed  upon  him  by  the  constitution  and  the  laws  of  the 
State.  Should  he  fail  to  perform  them,  without  justifiable 
reasons  therefor,  and  the  public  be  injured,  impeachment  and 
deprivation  of  ofiice  would  follow. 

This  court  has  no  control  over  him  to  compel  him  to  perform 
any  public  duty.  In  his  sphere,  he  is  independent  of  the  court- 
Should  he  consent  to  appear,  asking  our  opinion  on  a  point  of 
duty,  it  would  be  readily  given.  "We  cannot  compel  him  to  ap- 
pear, and  no  order  we  might  issue  for  such  purpose  could  be 
available  should  he  resist.  In  matters  of  public  duty,  we  remit 
him  to  the  high  tribunals  of  his  own  conscience  and  the  public 
judgment. 


B.  S.  Peettymaist  et  al.,  Plaintiffs  in  Error,  v.  [  *235  ] 
L.  H.  Wilkey  et  al.,  Defendants  in  Error. 

ERROR  TO  TAZEWELL. 

Where  itappeared  that  A.  and  B.  being  in  A.  D.  1831,  the  owners  of  two  town 
lots,  conveyed  the  same  to  C,  to  hold  and  convey  for  the  purpose  of  paying  cer- 
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tain  debts  clue  from  A  and  B  to  C  and  others  ;  that  C,  the  same  year,  exe- 
cuted a  power  of  attorney  to  D  to  attend  to  the  trust  duties  confided  to  C  ;  that 
D,  with  the  knowledge  of  A,  B  and  C,  sold  and  conveyed  the  lots  to  E  and 
F,  iahis  own  name,  but  referring-,  in  the  deed,  to  his  power;  that  C  received 
the  purchase  money  ;  that  E  conveyed  his  interest  in  the  lots  to  F  and  G; 
that  E  and  F,  and  all  claiming  under  them,  have  been  in  actual  possession 
of  the  lots  since  1831,  claiming  in  fee  simple — it  was  held  that  aperson  hold- 
ing the  legal  title,  with  a  knowledge  of  the  foregoing  facts,  cannot  override 
the  equities  of  the  holders  under  the  title  from  D  ;  the  adverse  possession 
was  notice  of  such  equities. 

Although  the  actual  improvements  were  upon  but  one  of  the  two  lots,  yet,  as 
they  were  held  under  the  same  title  adjoined,  the  possession  was  actual  of 
both  lots  as  one  premises. 

D,  who  acted  as  agent  in  the  sale  aforesaid,  was  a  competent  witness  for  the  par- 
ties holding  under  his  sale. 

The  words  "grant,  bargain  and  sale,"  under  our  statute,  is  a  conveyance,  only 
amount  to  a  covenant,  that  the  grantor  has  done  no  act,  nor  created  any 
incumbrance,  whereby  the  estate  granted  can  be  defeated.  It  is  a  covenant 
against  the  acts  of  the  grantor. 

This  was  a  bill  in  chancery,  heard  before  Haeeiott,  Judge, 
at  October  term,  A.  D.  1857. 

The  complainants,  L.  H.  Wilkev,  William  B.  Doolittle,  Anna 
Maria  Doolittle,  and  Irwin  B.  Doolittle,  children  and  heirs  at 
law  of  Irwin  B.  Doolittle,  deceased,  Charles  Yaclde,  Eawlej  S. 
Doolittle  and  Peter  Menard,  Jr.,  Edward  Menard,  Nathan  S. 
Menard,  Lewis  Cyj^ian  Menard,  George  H.  Kennelj,  Modesti  A. 
Kennely  his  wife,  Theresa  B.  Cheanteau,  Marj^  Eadford,  and 
Mary^O.  Maxwell,  heirs  at  law  of  Peter  Menard,  Sr.,  filed  their 
bill,  charging, 

That  Samuel  P.  Baily  and  James  Baily,  on  the  lOtli  of  June, 
1831,  being  the  owners  in  fee  of  lots  15  and  16,  in  block  37,  in 
Pekin,  Illinois,  by  deed  of  that  date  conveyed  said  lots  to  one 
Daniel  M.  Baily,  in  trust  for  the  benefit  of  creditors.  That  on 
the  11th  of  October,  1831,  said  Daniel  M.  Bailey,  by  a  power 
of  attorney,  empowered  one  Joshua  E.  Stanford  to  execute 
certain  trusts  of  said  deed  of  the  goods  and  effects  of  James 
Baily  &  Co.;  that  afterwards,  in  pursuance  of  said  power 
of  attorney,  said  Stanford  sold  said  lots  to  complainants.  Raw- 
ley  S.  Doolittle  and  Peter  Menard,  Jr.,  by  their  firm  name  of 
Menard  &  Doolittle,  and  received  the  money  therefor,  and  D. 
M.  Baily  had  knowledge  that  the  lots  had  been  sold  and  cor.- 
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vejed  by  Stanford,  and  that  four  hundred  dollars  were  the  pro- 
ceeds of  the  sale.  That  soon  after  Kawlej  S.  Doolittle  and 
Peter  Menard,  Jr.,  in  pursuance  of  the  sale,  entered  into  [  "^236  ] 
the  possession  of  said  lots,  and  have  had  the  undisturbed  poss- 
ession thereof  ever  since,  and  made  valuable  improvements  there- 
on, previous  to  1850  ;  that  after  taking  possession  as  above 
stated,  the  lots  were  sold  at  sheriff's  sale,  and  bid  in  by  P.  Men- 
ard, Sr.  That  P.  Menard,  Sr.,  died,  leaving  certain  persons  (above 
named)  his  heirs  at  law.  That  after  said  last  sale,  Irwin  B. 
Doolittle  and  AYilliam  B.  Doolittle,  trusting  that  P.  Menard,  Jr., 
would  procure  the  legal  title  from  the  remaining  heirs  of  P. 
Menard,  Sr.,  contracted  with  him  for  the  purchase  of  said  lots, 
and  took  possession  of  the  same,  and,  in  1849,  leased  lot  16  to 
L.  H.  Wilkey,  and  gave  him  possession.  That  on  the  22nd  of 
January,  1850,  P.  Menard,  Jr.,  by  deed  of  that  date,  conveyed 
said  lots  to  AVilliam  B.  and  Irwin  B.  Doolittle. 

That  Irwin  B.  Doolittle  died,  leaving  certain  persons  (  above 
named)  his  heirs  at  law. 

That  Daniel  M.  Baily,  after  tlie  time  of  the  above  mentioned 
conveyance,  came  to  Pekin,  and  has  resided  there  ever  since, 
and  had  full  knowledge  that  the  occupants  of  said  lots  were 
claiming  title  through  the  conveyance  of  said  Stanford  ;  that 
on  the  25th  of  February,  1850,  while  L.  H.  "Wilkey  (above 
named )  was  in  possession  of  said  lot  16,  and  William  B.  and 
Irwin  B.  Doolittle  were  in  possession  of  lot  15,  and  while  one 
Thomas  C.  Beeves  had  full  knowledge  of  said  possession  and 
claim  of  title  under  which  such  possession  was  held,  said  D.  M. 
Baily  sold  and  conveyed  said  lots  to  said  Reeves. 

That  said  Reeves  afterwards  commenced  actions  of  ejectment 
against  Wilkey,  and  William  B.  and  Irwin  B.  Doolittle,  which 
actions  had  been  decided  in  favor  of  the  complainants  as  to 
costs. 

That  before  said  actions  were  brought  to  trial,  on  1st  of  May, 
1850,  Reeves  deeded  both  of  said  lots  to  B.  S.  Prettyman  ;  said 
Prettyman  having  at  the  time  knowledge  of  the  actual  possession 
aforesaid.  That  after  the  death  of  Irwin  B.  Doolittle,  and 
while  Charles  Yackle  and  John  Stoltz  were  holding  the  posses- 
sion of  said  lots  as  tenant&--of  William  B.  Doolittle  and  the 
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estate  of  Irwin  B.  Doolittle,  said  Prettjman  commenced  ( in 
April,  1851 )  two  actions  of  ejectment  against  said  Yackle  and 
Stoltz,  which  actions  are  still  pending  and  undetermined.  That 
your  orators  fear  they  have  no  legal  defense  to  said  actions, 
because  of  some  merely  legal  defect  in  the  title,  passing  from 
Daniel  M.  Baily  through  Stanfoixl  to  P.  Menard,  Jr.,  and  Raw- 
ley  S.  Doolittle  ;  that  the  conveyance  from  D.  M.  Baily  to 
Reeves  is  a  fraud  upon  the  equitable  rights  of  complainants,  and 
was  not  made  for  the  intended  benefit  of  the  creditors  of  James 
and  Samuel  P.  Baily,  all  of  which  was  known  to  said  Prettyman. 
[■^"237]  That  *  inasmuch  as  said  deed  of  assignment  required 
said  D.  M.  Baily  to  proceed  with  all  due  diligence  to  sell  said 
lots  for  the  benefit  of  creditors,  after  the  lapse  of  eighteen  years, 
uj)  to  the  date  of  the  deed  to  Reeves,  it  should  in  equity  be 
presumed  in  favor  of  the  actual  possession  of  your  orators,  that 
the  title  had  passed  to  them  by  the  execution  of  the  powere  of 
said  deed.  The  bill  prayed  that  James  Baily,  Samuel  P.  Baily, 
D.  M.  Baily,  Thomas  C.  Reeves,  and  B.  S.  Prettyman  might 
be  made  defendants,  and  they  be  enjoined  and  compelled  to 
convey. 

The  defendants  filed  their  answer,  admitting  that  at  the  time 
stated  in  the  bill,  James  and  Samuel  P.  Baily  were  the  owners 
in  fee  of  the  lots  in  question;  that  tbey  conveyed  the  same  to 
D.  M.  Baily  as  charged,  and  deny  all  otlier  charges,  in  the  bill, 
except  the  death  of  Irwin  B.  Doolittle,  which  is  admitted,  and 
that  his  heirs  are  correctly  stated  in  the  bill,  and  the  convey- 
ance from  D.  M.  Baily  to  Reeves,  from  Reeves  to  Prettyman, 
and  alleges  that  they  were  made  in  good  faith — that  Menard  & 
Doolittle  entered  as  tenants  of  James  and  Samuel  P.  Baily. 

To  this  answer  a  general  replication  was  fi'led. 

The  death  of  William  B.  Doolittle  was  suggested,  and  the 
suit  revived  in  the  name  of  his  executor,  Middleton  Thacka- 
berry,  and  his  legatees,  Anna  Maria  Doolittle,  IrAvin  B.  Doo- 
little, by  Jesse  A.  Nason,  their  guardian,  Mary  Doolittle, 
Martha  Doolittle,  Rawley  S.,  Amaziah,  and  George  W.  Doo- 
little. 

The  bill  was  dismissed  as  to  the  heirs  of  Peter  Menard,  Si*., 
and  a  decree  in  favor  of  the  complainants. 
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The  complainants  gave  in  evidence  a  deed  from  James  and 
Samuel  P.  Bailj  to  Daniel  M.  Baily,  dated  June  lOth,  1831, 
reciting  that  whereas  the  said  James  and  Samuel  P.  Baily  were 
largely  indebted,  and,  among  others,  to  Daniel  M.  Baily,  in  con- 
sideration thereof,  granted,  bargained  and  sold  to  said  D,  M. 
Baily,  among  other  property,  two  lots  and  a  house  thereon, 
situate  in  the  town  of  Pekin,  county  of  Tazewell,  Illinois,  being 
the  samp  acquired  from  Orrin  Hamlin,  to  have  and  to  hold  the 
said  lots  to  him,  the  said  D.  M.  Baily,  his  heirs  and  assigns, 
forever,  in  trust;  and  also  assigned  some  accounts  due  them, 
also  in  trust  for  the  benefit  of  the  creditors  of  S.  P.  Baily, 
that  the  said  D.  M.  Baily  might  sell  said  lots  at  public  or  pri- 
vate sale  for  cash  or  on  credit,  for  said  use  and  trust,  and  no 
other. 

And  the  said  D.  M.  Baily  covenanted  to  proceed  with  all  due 
diligence  to  dispose  of  said  lots  and  apply  the  proceeds  in  the 
payment  of  debts,  and  the  surplus  pay  James  and  Samuel  P. 
Baily,  which  was  recorded  September  12,  1831. 

Also  a  deed  from  D.  M.  Baily  to  J.  R.  Stanford,  reciting  that 
D.  M.  Baily  had  constituted  and  appointed  J.  R.  Stanford  his 
attorney  to  transact  all  business  between  him  and  the  late  firm 
of  James  Baily  &  Co.,  whether  such  business  should  [*238] 
relate  to  said  D.  M.  Baily  in  his  individual  capacity  or  as  as- 
signee of  the  goods  and  effects  of  James  Baily  &  Co.,  and  to 
transact  any  business  in  any  way  connected  with  him  in  any 
of  the  Western  States,  and  to  do  any  thing  relating  to  the 
premises  that  Baily  himself  might  do,  although  the  mattei 
might  require  more  special  authority  than  was  thereby  con- 
ferred; in  witness  whereof,  the  said  Baily  set  his  hand  and  seal, 
October  11th,  1831;  and  which  was  recorded  December  6th, 
1831,  acknowledged  before  a  notary  public,  and  certified  under 
his  seal  of  oflice. 

The  defendant  objected  to  reading  the  paper  m  evidence,  be- 
cause it  did  not  appear  from  the  record  book  in  which  it  was 
recorded,  that  there  was  any  seal  to  it  at  the  time  of  record; 
on  the  original  paper  itself  is  a  wafer  with  a  small  piece  of 
blank  paper  stuck  over  it,  at  the  right  hand  of  Baily's  name; 
and  also  for  the  reason  that  Baily  had  no  right  to  appoint  an 
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agent  to  sell  and  convey  the  lots  in  question,  but  both  objections 
were  overruled,  to  which  the  defendant  excepted. 

Also  a  deed  from  Joshua  R.  Stanford  to  Menard  &  Doolittle, 
reciting  that  Joshua  R.  Stanford,  acting  in  the  capacity  of 
attorney  of  Daniel  M.  Baily,  in  consideration  of  the  sum  of 
four  hundred  and  one  doHars,  granted,  bargained,  sold,  and 
forever  quit-claimed  to  the  said  Menard  &  Doolittle,  and  to  their 
assigns,  all  the  right,  title  and  interest  he  had  to  the  lots  in 
question,  being  the  same  conveyed  to  me  by  deed  of  trust  or 
assignment  made  by  James  and  Samuel  P,  Baily;  witnessing 
that  he  had  set  his  hand  and  seal  thereto,  December  6th,  1831, 
as  attorney  for  D.  M.  Baily;  recorded  December  8th,  1831. 

A  deed  from  P.  Menard,  Jr.,  to  William  B.  and  Irwin  B. 
Doolittle,  dated  22nd  January,  1850,  and  recorded. 

MerriTuan  stated,  in  his  deposition,  that  there  was  a  former 
suit,  in  which  he  was  counsel  between  the  same  parties  about 
the  same  matter;  that  D.  M.  Baily  answered  the  bill  defect- 
ively, and  he  excepted  to  the  same,  which  exceptions  were 
sustained;  that  about  that  time,  he  had  a  conversation  with  D. 
M.  Baily,  in  which  Baily  said  the  bill  did  not  make  the  point 
desired  to  be  arrived  at.  Witness  told  him  he  would  draw  his 
answer  so  as  to  elicit  the  facts,  if  he  knew  what  they  were,  to 
which  Baily  assented,  and  said  his  attorney  would  not  draw 
the  answer  as  he  wanted.  He  then  said  Stanford  was  his  agent 
in  the  business  of  an  assignment  by  James  Baily  &  Co.,  of  which 
the  lots  in  controversy  formed  a  part ;  that  Stanford  sold  them 
and  got  the  money;  that  Stanford  informed  him  of  the  sale,  and 
wanted  $100  for  his  services  in  the  business,  over  and  above  the 
amount  remaining  in  his  hands;  that  Baily  told  him  he  thought 
he  had  enough. 

[*239]  Stanford,  in  his  deposition,  stated  that  the  power  of 
attorney  was  genuine;  that  he  was  the  person  named  therein; 
that  he  executed  a  quit-claim  deed,  after  the  sale,  to  tlie  par- 
chasers,  Menard  &  Doolittle,  as  he  supposed  lie  was  authorized 
to  do  under  tlie  power  of  attorney,  and  received  the  purchase 
money — four  hundred  or  four  hundred  and  one  dollars ;  that  he 
gave  Mr.  Baily  information  of  such  sale  by  a  wi'itten  state- 
ment, and  also  by  letter;  remitted  Baily  two  hundred  dollars, 
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and  gave  liim  credit  in  account  with  the  rest,  which  did  not 
fully  pay  him ;  that  Baily  must  have  known  that  the  money 
sent  him  was  the  proceeds  of  the  sale  of  said  lots;  but  for  that 
lie  could  not  make  him  any  remittance;  that  Baily  made  no 
objection  to  the  matter. 

It  was  admitted  that  Reeves  had  lived  in  Pekin  since  1847, 
D.  M,  Baily  since  1837,  and  Prettyman  since  1845;  that  Wm. 
B.  and  Irwin  B.  Doolittle  had  died,  as  stated  in  the  bill;  that 
their  representations  are  correctly  stated  therein;  that  James 
and  Samuel  P.  Bailey  were,  at  the  time  stated  in  the  bill,  owners 
in  fee  of  the  lots  in  question. 

David  Marh  sworn  on  part  of  complainants.  Witness  came 
to  Pekin  September,  1831.  The  lots  were  sold,  by  Stanford,  to 
Menard  &  Doolittle  for  $400.  The  house  is  on  lot  16.  At  the 
time,  and  after  the  sale,  Robert  Alexander  occupied  the  front 
part  of  the  house,  and  Benjamin  Doolittle  and  his  family  occu- 
])ied  the  rest.  At  that  time,  Menard  &  Doolittle  did  business 
at  another  place.  About  a  year  after  the  sale,  they  moved  into 
the  house,  and  occupied  it  about  three  years.  Don't  know 
under  whom  the  subsequent  occupants  claimed. 

Samuel  P.  Baily  was  sworn,  after  order  obtained  for  that 
purpose.  I  was  partner  with  James  Baily  till  the  spring  of 
1831,  and  party  to  the  deed  of  trust  to  Daniel  M.  Baily.  I 
came  to  Tazewell  county  to  reside  August,  1831;  saw  Stanford 
about  tjie  5th  of  December  of  that  year.  He  came  to  my  resi- 
dence— brought  a  letter  from  D.  M.  Baily.  Rawley  S.  Doolittle 
had  refused  to  pay  a  balance  of  rent  due  from  Menard  &  Doo- 
little of  $29.  I  informed  Doolittle  it  was  all  right  to  pay  it. 
Tliis  was  rent  for  the  house  on  lot  16,  and  the  day  before  sale. 
Doolittle  &  Menard  were  then  in  possession  of  said  house, 
under  James  Baily,  at  the  rate  of  $125  per  year,  and  had  been 
long  enough  to  have  $29  rent  due.  There  was  a  house  on  lot 
16  at  the  time  of  the  sale;  but  lot  15  was  never  occupied  until 
the  commencement  of  the  ejectment  suits  by  Prettyman. 
Menard  &  Doolittle,  by  themselves  or  tenants,  have  continued 
in  possession  of  lot  16  up  to  the  present  time.  I  have  no 
interest  in  this  suit.  * 

D.  M.  Baily,  on  part  of  defendant,  under  order  for  the  pur- 
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[  *240  ]  pose.  I  am  grantee  in  the  deed  from  James  and 
Samuel  P.  Baily — ^know  Stanford.  All  I  received  from  Stan- 
ford was  $200,  that  I  loaned  him.  He  made  collections  to 
amount  of  five  or  six  hundred  dollars  outside  of  the  sale  of  the 
lots.  I  never  got  a  settlement  with  him.  He  never  repre- 
sented to  me  that  the  $200  was  part  of  the  proceeds  of  the  sale 
of  the  lots;  he  never  represented  that  any  money  he  paid  me 
was  frorfi  the  sale  of  the  lots.  Keeves  paid  me  $400  for  the 
lots. 

The  defendants  also  proved,  by  the  records,  that  the  lots  had 
been  sold  for  tax  in  1841,  and  bought  by  P.  Menard,  Jr.,  and 
redeemed  by  D.  M.  Baily,  as  assignee  of  James  and  S.  P.  Baily. 
Also  a  deed  from  D.  M.  Baily  to  Reeves,  and  from  Peeves  to 
B.  S.  Prettyman,  all  duly  recorded  and  in  due  form. 

JonatJian  Haines  was  sworn  on  part  of  complainants.  Know 
Menard  &  Doolittle;  they  kept  store  near  where  the  farmers' 
warehouse  now  stands,  till  the  spring  of  1832,  when  they  moved 
to  the  lots  in  controversy.  They  hired  me  to  finish  ofi"  the 
storehouse  on  lot  16.  Robert  Alexander  had  a  store  and  post 
office  at  the  time  they  bought  in  the  building.  Benjamin 
Doolittle  also  lived  in  part  of  the  house  at  the  time  it  was 
bought  by  them. 

■  Joseph  B.  Worley,  sworn  for  complainants.  Knew  Menard 
and  Doolittle  in  1830 — frame  was  up  on  the  corner  lot.  Ben- 
jamin Doolittle  lived  in  the  house,  or  part  of  it,  next  after 
witness,  who  occupied  it  two  or  three  months  in  the  fall  of  1830. 
Orrin  Hamlin  then  owned  the  house.  Menard  &  Doolittle,  at 
this  time,  were  keeping  store  on  the  river  bank,  but  moved  to 
this  building  some  time  during  the  next  season  after  I  lived 
there.  Can't  say  positively  whether  they  moved  before  or  after 
the  Black  Hawk  war ;  think  it  was  before. 

B.  S.  Pkettyman,  for  Plaintifi^s  in  Error. 

A.  L.  Davison  and  James  Roberts,  for  Defendants  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity,  to  enjoin  the  recovery 
of  two  lots  in  the  city'  of  Pekin,  and  to  obtain  a  conveyance  of 
the  legal  title  to  the  complainants. 
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The  case  shows  that  S.  P.  and  J  ames  Bailey,  being  the  own- 
ers of  the  lots  in  1831,  conveyed  the  same  to  D.  M.  Baily,  to 
hold  and  convey  the  same  for  the  payment  of  certain  debts  of 
the  grantors,  due  to  the  grantee  and  others;  that  D.  M.  Baily, 
the  same  year,  executed  to  Stanford  a  power  of  attorney,  to 
attend  to  the  trust  duties  arising  out  of  the  deed;  that,  under 
the  power,  Stanford,  in  1831,  with  the  knowledge  of  the  Bailys, 
sold  and  conveyed  the  lots  to  Menard  &  Doolittle,  executing  a 
deed  to  them,  referring  for  authority  to  the  power,  but  in  [  *241  ] 
his  own  name;  that  D.  M.  Baily  knew  of  the  sale,  and  received 
the  purchase  money;  that  Menard  conveyed  his  interest  in  the  lots 
to  Irwin  B.  and  William  B.  Doolittle,  under  and  through  whom 
the  complainants  claim  title;  that  Menard  &  Doolittle,  and 
those  claiming  under  them,  have  been  in  actual  possession  of 
the  lots  since  1831,  claiming  in  fee  sim/ple;  that  in  1850,  D. 
M.  Baily  executed  a  deed  for  the  lots  to  Reeves,  who  conveyed 
to  Prettyman,  and  that  S.  P.  and  James  Baily,  in  1850,  also 
executed  a  deed  for  the  same  to  Prettyman;  that  Prettyman, 
since  1845,  Reeves,  since  1847,  and  D.  M.  Baily,  since  1837, 
have  had  actual  knowledge  of  the  adverse  claim  and  possession 
of  Menard  &  Doolittle,  and  those  claiming  under  them;  that 
S.  P.  Baily  was  present  at  the  sale  by  Stanford,  in  1831,  and 
has  since  resided  in  Pekin. 

The  actual  improvements  were  confined  to  one  of  the  lots,  but 
the  lots  adjoined,  and  were  held  as  one  proj)ert3',  under  the  deed 
executed  by  Stanford,  under  the  power,  to  Menard  &  Doolittle. 
Tlie  possession,  therefore,  was  actual  of  both  lots  as  one 
premises,  though  described  in  the  deed  as  lots  "15  and  16," 
etc.  Brooks  Y.  Bruyn,  18  111.  R.  539;  Davis  v.  Easely,  13 
111.  R.  192;  14  111.  R.  244;  15  111.  R.  271. 

This  possession  existed  at  the  time  of  the  execution  of  the 
deeds  under  which  Prettyman  claims,  and  although  by  such 
deeds  Prettyman  may  have  acquired  the  legal  title,  the  adverse 
possession  was  notice  of  the  equities  of  the  complainants,  and 
his  legal  title  cannot,  therefore,  override  those  equities.  Mc- 
Connel  v.  Reed,  4  Scam.  R.  123;  ibid.  152;  5  Gilm.  R.  186; 
Rupert  V.  Mark,  15  111.  R.  542. 

It  is  unnecessary  to  decide  whether  the  trustee,  D.  M.  Baily, 
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to  whom  the  property  was  conveyed  to  be  sold  to  pay  the  debts 
of  the  grantors,  could  delegate  that  power  to  Stanford.  D.  M, 
Baily,  in  whom  the  title  was  vested,  ratified  the  sale  by  receiv- 
ing the  purchase  money,  and  the  Bailys  who  made  the  trust 
deed  knew  of  the  sale  by  Stanford  and  payment  of  the  purchase 
money;  and  they  and  D,  M.  Baily,  the  trustee,  after  acqui- 
escence for  more  than  eighteen  years,  during  which  time  there 
was  active  possession  under  the  sale  made  by  Stanford,  under 
supposed  power,  cannot  now  allege  a  defect  of  power  in  Stan- 
ford. Tlieir  acquiescence  is  an  estoppel,  both  as  to  them  and 
those  claiming  under  them,  adversely  to  the  complainants,  and 
who  purchased  with  notice  of  the  equities  derived  from  the  sale 
by  Stanford.  1  Stoiy's  Eq.  Jur.,  sec,  385;  Wendell  v.  Van 
Rensselaer^  1  Johns,  Ch.  R,  344;  Storrs  v.  Barher,  6  ibid,  166; 
Town  V.  Needham,  3  Paige's  R.  545;  STcinner  v.  Dayton,  19 
John.  R.  513. 

[*242]  However  defective  the  deeds  of  conveyance  under 
which  the  complainants  claim  may  be,  or  the  execution  of  the 
power  by  Stanford,  if  the  power  could  be  delegated  by  D.  M. 
Baily,  the  trustee,  they  will  be  corrected  in  a  court  of  equity. 

Stanford  was  a  competent  witness  for  comj)lainants.  The 
deed  executed  by  him  to  Menard  and  Doolittle  was  a  deed  of 
quit-claim,  containing  the  words  "  grant,  hargain  and  sell.'''' 

These  words  are  held  to  amount  only  to  a  covenant  that  the 
grantor  has  done  no  act,  nor  created  any  incumberance,  whereby 
the  estate  granted  by  him  could  be  defeated.  In  other  words, 
to  a  covenant  oidy  against  his  own  acts. 

Our  statute  is  a  copy  of  the  Pennsylvania  act  of  1715;  and 
that  act  was  so  construed  by  the  courts  of  that  State  at  the 
time  of  its  adoption  in  this  State.  We,  therefore,  adopt  the 
construction  which  before  had  been  given  the  same  words,  and 
we  are  satisfied  it  is  the  only  true  interpretation  of  tlie  words. 
Lessee  of  Gratz  v.  Ewalt,  2  Binney  R.  95 ;  Roebuck  v.  Dujpey^ 
2  Ala.  R.  541 ;  Rawle  on  Covenants,  401  to  412. 

We  discover  no  error  in  the  record. 

^  Decree  affirmed. 
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Haetwell   Lancastee,  Plaintiff  in  Error,  v.  Alfked 
Lane.  Defendant  in  Error. 

ERROR  TO  SCHUYLER. 

Wliere  a  magistrate  has  jurisdiction  over  the  offense,  and  over  the  person  of 
the  oiFender,  his  acts,  though  never  so  en-oneous,  will  not  make  him  a  tres- 
passer; and  that  a  conviction  by  him,  still  subsisting,  and  valid  upon  its 
face,  on  a  subject  within  his  jurisdiction,  is  a  legal  bar  to  an  action  for 
anything  done  under  such  conviction. 

If  the  magistrate  has  not  jurisdiction,  he  is  liable  to  an  action  on  the  case;  if 
he  has  jurisdiction,  it  is  otherwise. 

A  justice  of  the  peace  has  the  right  to  be  tried  by  his  docket,  and  is  entitled 
to  the  evidence  it  may  furnish  in  his  favor. 

Where  an  offense,  as  an  assault  and  battery,  is  committed  in  the  view  of  a 
magistrate,  within  his  jurisdiction,  he  may  order  the  offender  into  cus- 
tody, and  proceed  to  his  trial.     A  warrant  and  afiidavit  are  unnecessary. 

This  was  an  action  of  trespass,  brought  by  Lane  against  Lan- 
caster, to  recover  damages  for  the  sale  of  a  mare,  which  was 
levied  upon  by  an  execution  issued  by  Lancaster,  who  was  a 
justice  of  the  peace,  and  sold. 

Lancaster  pleaded,  to  the  declaration,  that  he  was  a  justice 
of  the  peace  of  Schuyler  county,  and  as  such,  was  trying  a  case 
of  which  he  had  jurisdiction;  that  during  the  trial,  and  in  his 
presence.  Lane  and  one  Venters  had  a  fight,  for  which  [  '^'2J:3  ] 
he  fined  them  five  dollars  each,  and  entered  judgment  on  his 
docket  therefor,  issued  execution,  etc. 

The  plea  contains  all  necessary  averments  to  make  it  a  good 
one. 

There  was  a  replication  and  joinder. 

On  the  trial,  Lane  called  one  Luttrell  as  a  witness,  who 
stated  that  he  was  a  constable  of  Schuyler  county,  and  that 
Lancaster  was  a  justice  of  the  peace,  and  that  Lancaster,  as 
such  justice,  issued  from  his  docket  an  execution  against  Lane 
for  five  dollars,  which  he,  Lancaster,  handed  to  the  witness  to 
be  levied ;  and  that  he,  witness,  levied  said  execution  on  Lane's 
mare,  saddle  and  bridle,  and  sold  them  for  the  satisfaction  of 
the  execution,  and  paid  the  money  collected  thereon  over  to 
Lancaster,  the  justice. 
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Lancaster,  on  liis  part,  proved  tliat  he  was  a  justice  of  the 
peace,  and  as  such,  was  trying  a  case;  that  when  the  evidence 
was  closed,  he,  Lancaster,  said  he  would  take  the  case  under 
advisement,  and  render  judgment  in  three  days;  that  he  then 
closed  his  book,  and  the  persons  present  started  to  leave  the 
house,  when  Lane  and  one  Yenters  got  into  a  fight  in  the 
justice's  ofiice,  and  in  the  presence  of  the  justice,  where  the 
trial  had  been  progressing;  they  were  separated,  and  Lancaster, 
the  justice,  told  them  he  fined  them  five  dollars  each,  and  Yen- 
ters paid  his  fine,  but  Lane  did  not  pay  his,  but  said  he  thought 
he  ought  to  have  a  trial,  but  the  justice  told  him  he  could  not. 

Said  Lancaster  then  oifered  to  give  in  evidence  to  the  jury 
his  justice's  docket,  showing  the  judgment  against  Lane,  and 
also  the  execution  issued  thereon,  under  which  the  mare,  etc., 
were  sold;  but  the  court,  Wead,  Judge,  j)residing,  refused  to 
let  them  go  in  evidence,  and  Lancaster  excepted;  which  said 
justice's  docket  was  as  follows,  to  wit : 

"  The  People  of  the  State  of  Illinois, 

V. 

Alfred  Lane. 

The  case  is  docketed  for  an  assault  and  battery.  The  fite 
wh,3  willingly  ^?J  in  view  of  the  justice.  The  justice  imposed  a 
fine  of  five  dollars  each,  giving  no  rite  of  evidence  or  jury; 
issued  execution;  execution  levied;  returned  no  sale  for  the 
want  of  bidders. 

2nd.     Execution  issued,  returned  in  the  same  manner. 

3rd.  Issued,  levied  on  sorrel  mare,  saddle,  bridle,  halter, 
meal  sack  and  vearing  coat;  said  execution  returned  endorsed, 
sorrel  mare,  bridle  and  saddle  sold,  and  $15  paid  over  to  the 
justice  for  Lane.  The  3rd  execution  commanded  the  constable 
[^244]  to  make  $3.16  costs;  no  bill  of  costs  set  forth  on  the 
docket  or  execution.     Constable  retained  $14.90." 

The  execution  issued  upon  the  judgment  was  in  due  form. 

The  court  then  instructed  the  jury,  for  Lane,  the  plaintifi", 
below  : 

1.  That  the  testimony  of  Luttrell,  the  constable  and  witness, 
as  to  what  occurred  before  Lancaster,  at  the  time  of  the  trial 
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before  him  as  a  justice  of  the  peace,  is,  bj  the  court,  excluded 
from  the  jurj,  and  is  not  to  be  taken  into  consideration  by  the 
jurj  in  rendering  a  verdict  in  this  cause. 

2.  That  the  execution  in  evidence  before  them  was  issued  by 
defendant,  Lancaster,  without  authority  of  law,  and  that  if  they 
believe  from  the  evidence,  that  the  mare  of  Lane  was  sold  under 
this  execution,  the  plaintiif.  Lane,  is  entitled  to  recover  so  much 
as  the  jury  may  find,  from  the  evidence,  the  mare  was  worth  at 
the  time  of  sale. 

3.  That  if  they  find,  from  the  evidence,  that  the  mare  was 
sold  under  the  execution,  that  then  the  plaintiif,  Lane,  is  entitled 
to  recover  her  value. 

To  the  giving  of  which  instruction  Lancaster  excepted. 
Lancaster  then  asked  the  court  to  instruct  the  jury  : 

2.  That  if  they  believe,  from  the  evidence,  that  the  property 
mentioned  in  the  declaration  was  taken  and  sold  by  the  con- 
stable, Luttrell,  under  and  by  virtue  of  a  lawful  execution  in 
his  hands  against  the  plaintifl".  Lane,  that  then  they  will  find  a 
verdict  for  defendant, 

3.  That  if  they  believe,  from  the  evidence,  that  the  trespass 
complained  of  in  the  declaration  was  committed  by  Luttrell, 
and  not  by  the  defendant,  Lancaster,  nor  by  his  command,  that 
then  they  will  find  a  verdict  for  the  defendant. 

Whicli  the  court  refused,  and  the  defendant  excepted. 
Lancaster  moved  for  new  trial,  which  was  overruled. 

Browning  &  Bushnell,  for  Plaintiif  in  Error. 

J.  Grimshaw,  for  Defendant  in  Error. 

Breese,  J.  This  court  will  go  far  to  sustain  the  proceedings 
of  justices  of  the  peace,  in  all  cases  in  which  they  have  juris- 
diction, however  erroneously  it  may  be  exercised.  The  people, 
in  their  various  relations  in  society,  are  deeply  interested  in 
these  domestic  tribunals  in  which  they  oflSciate,  and  their  action 
should  not  be  condemned,  nor  they  censured,  for  mere  errors 
and  irregularities  of  proceeding. 

We  understand  the  principle  to  be  well  settled,  that  [  *245  ] 
where  a  magistrate  has  jurisdiction,  as  well  over  the  oifense  as 
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over  the  person  of  the  offender,  his  acts,  tliough  never  so  eri'o- 
neous,  will  not  make  him  a  trespasser;  and  that  a  conviction  by 
him  still  subsisting,  and  valid  upon  the  face  of  it,  on  a  subject 
■\vithin  his  jurisdiction,  is  a  legal  bar  to  an  action  for  any  thing 
done  under  such  conviction.  His  judgment  is  conclusiye  until 
it  is  reversed. 

In  12  Coke's  R.  23,  it  is  held,  if  a  justice  of  the  peace  enters 
as  a  force  upon  his  docket,  and  upon  his  own  view,  Avhich  really 
is  not  a  force,  he  cannot  be  drawn  in  question  therefor,  eithei- 
in  an  action  or  by  indictment,  he  having  jurisdiction ;  and  the 
same  principle  is  recognized  in  1  Salkeld  R.  297,  and  in  all  the 
books,  so  that  "  what  a  judge  of  the  matter  has  adjudged  is  not 
ti'aversable,"  has  become  a  maxim  in  the  law. 

And  it  is  held,  accordingly,  that  neither  an  indictment  nor  an 
action  lies  against  a  judicial  officer  for  any  judicial  act  which 
he  has  jurisdiction  to  do,  if  the  circumstances  warrant  it. 

The  whole  difference,  in  all  such  cases,  lies  between  the  want 
of  jurisdiction  and  an  abuse  of  jurisdiction.  In  the  one  case, 
the  magistrate  is  liable  to  an  action ;  in  the  other  case,  he  is  not 
liable.     Flack  &  Johnson  v.  AnJceny^  Breese  E.  145. 

Testing  this  case  by  these  rules,  the  appellant  is  not  liable  to 
this  action.  He  has  the  right  to  be  tried  by  his  docket,  and  is 
entitled  to  the  evidence  it  may  furnish  in  his  favor.  It  is  in  the 
record  by  bill  of  exceptions,  and  shows  a  case,  properly  dock- 
eted, of  The  People  v.  Alfred  Lane,  the  appellee,  for  assault 
and  battery.  It  further  shows  that  the  offense  was  committed 
in  view  of  the  magistrate.  Of  that  offense  he  had  jurisdiction, 
and  being  committed  in  his  view,  no  affidavit  or  other  evidence 
was  necessary  to  give  him  legal  cognizance  of  it.  R.  S.,  ch.  59, 
sec.  95.  The  offender  was  in  court,  and  therefore  no  warrant 
was  necessary  to  bring  him  into  court.  It  would  have  been  a 
useless  act  to  have  issued  a  warrant.  The  magistrate  had  the 
right  to  order  him,  instantly,  into  custody,  and  not  give  him  a 
chance  to  escape  while  he  is  making  out  a  warrant.  The  office 
of  a  warrant  is  to  do  that  which  was  alreadj-  done.  Why,  then, 
issue  one  ?  Being  in  the  custody  of  the  officer,  and  in  court, 
and  the  court  having  jurisdiction  of  his  person  as  well  as  of 
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tlie  oifense,  the  magistrate  could  exercise  his  jurisdiction,  to  ita 
fullest  extent,  by  trying  him. 

The  evidence  does  not  show  that  he  demanded  a  jury.  If  he 
had,  and  it  was  refused,  it  would  have  been  error  only,  or  abuse 
of  jurisdiction. 

On  conviction,  he  could  have  appealed  to  the  Circuit  Court, 
when  this  error,  and  all  other  errors,  could  have  been  corrected 
by  a  trial  de  novo.     R.  S.,  ch.  59,  sec.  99. 

The  Circuit  Court  should  not  have  excluded  the  [*246] 
docket  from  the  jury — it  should  not  have  given  the  instructions 
that  were  given  on  behalf  of  the  plaintiff,  but  should  have  in- 
structed the  jury  that  the  magistrate  was  not  liable  to  the  ac- 
tion ;  that,  having  jurisdiction  of  the  offense,  and  of  the  person 
of  the  offender,  he  being  in  court,  and  the  offense  committed  in 
the  view  of  the  magistrate,  he  had  a  right  to  try  him — and  to 
collect  the  fine  assessed,  he  had  a  right  to  issue  an  execution. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel   Blattner,   Administrator,    etc.,  Plaintiff  in 
Error,  v.  Martin  Weis  et  al.,  Defendants  in  Error. 

ERROR  TO  MADISON. 

Where  the  court  is  satisfied  that  a  will  is  a  forgery,  any  attempt  to  make  pro- 
bate of  it,  will  be  defeated. 

The  declarations  of  the  sole  legatee  under  a  will,  are  proper  evidence  to  show 
that  it  is  a  forgery. 

May  1st,  1856,  Samuel  Blattner  presented  affidavit  of  the 
death  of  Leanhart  Weber,  late  of  Canton  Glaras,  Switzerland, 
who  died  December  16th,  1854,  while  en  route  to  Highland, 
Madison  county,  Illinois,  leaving  a  will. 

And  thereupon  the  court  having  considered  the  testimony  of 
Christian  Heiman  and  Samuel  Heiman,  two  subscribing  witnes- 
ses to  the  paper  purporting  to  be  the  last  will  and  testament  of 
Leanhart  Weber,  deceased,  as  contained  in  the  depositions  of 
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said  witnesses,  taken  by  virtue  of  a  commission  theretofore 
issued  by  tlie  clerk  of  said  court,  and  filed  March  24tii,  1856, 
ordered  that  said  last  will  and  testament  be  declared  proven 
according  to  law,  and  that  the  same  be  filed  and  recorded  in 
said  court  as  the  last  will  and  testament  of  said  Leanhart 
"Weber,  deceased ;  thereupon  said  Blattner  presented  affidavit  of 
the  value  of  property  of  deceased;  and  thereupon  letters  of 
administration  with  the  will  annexed,  issued  out  of  said  County 
Court  to  said  Samuel  Blattner. 

May  16th,  1856,  defendant  in  error  appealed  to  Circuit  Court 
of  said  Madison  county,  Illinois. 

Madison  Circuit  Court,  May  term,  1857,  this  cause  was  heard 
by  Judge  Snyder,  without  a  jury. 

Testimony  oi  Christian  Ueiman  and  Samuel  Heiman;  de- 
[  *217  ]  positions  taken  on  dedimus  issued  from  County  Court 
aforesaid : 

1st.  Both  witnesses  testify  that  they,  with  the  two  "Webers 
and  Catharine  Marti,  in  December,  1854,  crossed  the  Atlantic, 
and  landed  at  ISTew  Orleans,  and  while  ascending  the  Mississippi 
river  together  on  a  steamer,  Casper  Weber  died  suddenly;  the 
next  day  Leanhart  Weber  took  sick,  and  said  it  had  been  his 
brother  Casper's  intention,  if  he  had  lived  to  arrive  at  the  end 
of  their  journey,  to  have  married  Catharine  Marti;  said  Casper 
had  told  them  the  same  before  he  died;  as  soon  as  Leanhart 
was  taken  sick,  he  drew  up  the  will  in  favor  of  Catharine  Marti, 
and  had  witnesses  to  witness  the  same. 

2nd.  Said  witnesses  were  j3ersonally  acquainted  with  Lean- 
hart Weber,  the  testator  named  in  the  will  attached  to  dedi- 
mus, in  his  lifetime. 

3rd.  Saw  the  said  Leanhart  Weber  sign  the  annexed  last 
will  and  testament,  and  heard  him  declare  the  same  to  be  his 
free  act  and  deed. 

4th.  Said  Leanhart  Weber,  at  the  time  of  signing  said  last 
will  and  testament,  was,  to  all  appearances,  of  sane  mind  and 
memory.  Samuel  Heiman  further  testifies,  that  he  drew  up  said 
last  will  and  testament  of  said  Leanhart  Weber,  deceased,  at 
liis  request,  and  according  to  his  dictation  and  instruction ;  and 
that  he  regarded  him  at  the  time,  and  still  regards  him  as  being 
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at  the  time,  fully  at  his  proper  understanding,  both  in  mind  and 
memory. 

5th.  Did  not  perceive  or  discover  any  improper  influence 
exerted  over  said  Leanhart  Weber,  to  induce  him  to  sign  said 
will  and  testament. 

6th.  Witnesses  signed  said  last  will  and  testament  as  sub- 
scribing witnesses  thereto,  in  the  presence  of  and  at  the  request 
of  said  Leanhart  Weber. 

7th.  Witnesses  know  nothing  touching  the  due  or  proper 
execution  of  said  will  and  testament,  not  necessarily  elicited  by 
the  foreo^oina:  interroo-atories. 

8th.  Jacob  Marti  testified,  that  he  was  acquainted  with  Lean- 
hart Weber  and  Casper  Weber,  formerly  of  Glaras  Canton, 
Switzerland;  knows  they  held  their  property  jointly;  inherited 
it  from  parents ;  knows  they  sold  their  effects  in  Switzerland, 
and  purcliased  a  draft  on  a  house  in  this  country  with  the  money, 
said  draft  payable  to  Casper  and  Leanhart  Weber;  saw  the 
draft  himself,  and  knows  it  was  to  both  the  Webers;  knows 
they  put  their  clothes  in  a  trunk  belonging  to  both  Webers,  and 
had  it  labeled  the  brothers  Weber;  knows  that  with  said  trunk 
and  clothes  and  draft  they  left  Switzerland  for  Highland,  in 
Madison  county,  Illinois,  in  company  with  Catharine  Marti. 

Cross-examined.  Catharine  Marti  is  the  daughter  of  [  *24:8  ] 
witness,  and  claims  as  legatee  under  the  will;  witness  resided  in 
Canton  Glaras,  Switzerland,  before  he  came  to  this  country,  last 
March,  one  year  ago ;  did  not  see  any  will  in  Switzerland,  but 
had  a  copy  of  a  will  which  was  in  court  about  six  months;  a 
man  by  the  name  of  Frederick  Kaunn  presented  said  will  to  the 
court  in  Switzerland ;  witness  himself  did  not  present  any  will. 

Stated,  upon  being  shown  the  will  on  file  and  asked  if  he  had 
ever  seen  that  will  in  Switzerland,  that  he  never  saw  that  will  in 
Switzerland,  but  that  he  knew  the  signature  to  the  will;  that  it 
was  Leanhart  Weber's  signature;  that  he  knew  it  well. 

Peter  Bhimer,  for  plaintifi^,  testifies  that  Martin  Weis  told 
him  that  the  trunk  and  clothes  of  the  two  Webers  had  come  to 
Esquire  Suppiger's  in  Highland,  Madison  county,  Illinois. 

It  is  agreed  the  draft  for  about  eleven  hundred  dollars,  the 
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proj^erty  of  tlie  Webers,  came  to  Highland,  Madison  county, 
Illinois. 

Plaintiff  then  closed  his  case. 

Defendant,  Weis,  then  produced  Ifolina  Yogel  and  George 
Weis,  to  testify  as  to  what  Catharine  Marti  had  said.  There- 
upon thej  testify  that  said  Catharine  told  them  that  the  two 
Webers  died  on  the  Mississippi  river,  on  their  way  up  from 
l^ew  Orleans,  when  three  or  four  days  out  from  New  Orleans ; 
that  they  never  got  to  Highland;  that  Casper  died  one  day 
first;  that  she  got  a  draft  belonging  to  the  brothers  Weber 
after  their  death,  in  hunting  up  their  things;  that  when  she 
got  to  St.  Louis  she  and  the  two  men  tried  to  sell  the  draft,  but 
could  not;  and  that  if  they  had  sold  it  she  meant  to  go  up  the 
river  with  those  men,  and  not  come  to  Higliland ;  that  she  had 
been  a  woman  long  enough ;  that  when  they  could  not  sell  the 
di'aft,  those  men  made  the  will  in  St.  Louis;  Catharine  Marti 
said  she  was  affianced  to  Casper  Weber. 

George  Weis  further  testified,  that  he  was  the  son  of  Martin 
Weis,  and  nephew,  by  his  mother,  of  the  Weber  brothers;  his 
mother's  name  is  Ferina  Weis;  that  he  does  not  live  at  home 
with  his  father,  and  is  not  there  very  often;  that  on  one  occa- 
sion, when  he  was  there,  he  heard  the  conversation  above  de- 
tailed; and,  further,  says  Catharine  did  not  tell  the  names  of  the 
two  men,  but  stated  that  they  went  up  the  river  from  St.  Louis; 
does  not  know  certainly  what  men  or  what  will  was  meant,  but 
supposed  that  it  was  the  will  of  the  Weber  brothers,  as  they 
were  talking  about  them  at  the  time;  he  talked  at  that  time 
about  an  hour  with  said  Catharine ;  it  was  the  first  time  he  had 
seen  her,  but  he  has  seen  her  since,  and  knows  it  was  Catharine 
Marti,  because  they  called  her  by  that  name;  that  his  mother 
and  a  brother  in  Switzerland  are  the  only  brothers  and  sisters 
[*24:9]  left  by  the  said  Webers;  he  also  said,  Catharine  said  the 
Webers  were  single  men  and  left  no  children. 

Peter  Blumer,  re-called  to  impeach  the  character  of  Molina 
Yogel,  says  he  knows  her  reputation  for  truth  and  veracity; 
that  it  is  not  worth  much;  that  he  would  not  believe  her  on 
oath. 

Charles  Vogel,  called  for  the  same  purpose,  says  he  knows  her 
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rejiiitation  for  truth  and  veracity;  that  it  is  not  good;  says  lie 
supposes  he  would  have  to  believe  her  on  oath,  but  he  would 
not  think  much  of  her  testimony. 

Anthony  Suppiger,  called  to  sustain  the  character  of  Molina 
Vogel,  testifies  that  he  is  acquainted  with  the  character  of  Mo- 
lina Yogel  among  her  neighbors  for  truth  and  veracity;  that  he 
believes  it  to  be  good,  and  that  he  never  heard  anything 
against  it,  and  that  he  would  believe  her  under  oath;  witness 
says  he  lives  half  a  mile  from  Highland,  where  the  witness 
resides. 

Jacob  Casher,  called  for  the  same  purpose,  says  he  is  ac- 
quainted with  the  character  of  Molina  Vogel  among  her  neigh- 
bors for  truth  and  veracity;  that  he  never  heard  any  thing  against 
her  character,  and  from  his  knowledge  of  her  character  for  truth 
and  veracity,  he  would  believe  her  under  oath. 

It  was  adjudged  and  determined  in  the  Circuit  Court,  Snyder, 
Judge,  presiding,  that  the  will  was  not  probatable  in  said  Madi- 
son county,  Illiuois ;  and  that  the  order  of  the  County  Court, 
probating  the  same,  and  determining  said  will  to  be  sufficiently 
proven,  be  reversed. 

Errors  assigned: 

1st  In  deciding  that  said  will  is  not  probatable  in  Madison 
county,  Illinois. 

2nd.     In  deciding  that  said  will  is  not  sufficiently  proven,     v 

3rd.  In  allowing  the  testimony  of  Molina  Vogel  and  George 
Weis,  as  to  what  Catharine  Marti  said  about  the  will. 

4th.  For  reversing  the  order  of  the  County  Court  of  Madi- 
son county,  Illinois,  in  the  premises. 

J.  D.  Manners,  for  Plaintiff  in  Error. 

J.  and  D.  Gillespie,  for  Defendants  in  Error. 

Caton,  C.  J.  We  are  so  entirely  satisfied  that  the  pretended 
will  is  a  forgery,  that  we  do  not  deem  it  necessary  to  consider 
the  question,  whether  it  could  be  probated  in  Madison  county, 
if  genuine.     We  do  not  reach  that  point  in  the  investigation. 

The  first  question  which  we  shall  examine  is,  whether  Cath- 
arine Marti's  declarations  were  admissible  to   prove  that  the 
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[  *250  ]  will  was  a  forgery.  She  is  tlie  sole  legatee  in  the  will, 
and  the  only  person  on  earth  who  can  have  the  least  possible 
interest  in  sustaining  it.  It  would  be  strange  indeed,  if  her 
declarations,  made  directly  adverse  to  this  interest,  could  not  be 
listened  to  in  a  court  of  justice.  To  stop  to  reason  upon  so  bald 
a  proposition  seems  to  us  like  a  waste  of  time.  It  is  sufficient 
to  refer  to  1  Greenl.  Ev.,  §  180. 

All  the  testimony  shows  that  she  was  on  board  the  boat  on 
which  the  supposed  testator  and  his  brother  died  when  on  their 
way  from  'New  Orleans  to  St.  Louis.  Two  witnesses  testily  that 
she  told  them  that  in  hunting  ujd  the  things  of  the  deceased 
brothers,  after  their  death,  she  found  a  draft  belonging  to  them. 
That  after  she  got  to  St,  Louis,  she,  with  two  men,  tried  to  sell 
the  draft,  but  could  not.  That,  if  they  had  sold  the  draft,  she 
was  to  have  gone  up  the  river  with  them.  That  she  had  been 
a  woman  long  enough.  That  when  they  found  they  could  not 
sell  the  draft,  then  those  men  made  the  will  in  St.  Louis.  That 
she  was  affianced  to  Caspar,  the  brother  of  the  supposed  testa- 
tor, at  the  time  of  his  death. 

Is^ow  this  is  the  testimony,  in  open  court,  in  opposition  to  the 
depositions  of  two  witnesses  who  are  said  to  reside  in  Missouri, 
and  who  purport  to  be  the  subscribing  witnesses  to  the  will,  who 
testify  that  they  saw  the  testator  execute  it  as  his  will,  and  that 
one  of  them  wrote  it  for  him,  and  at  his  request,  so  soon  as  he 
was  taken  with  his  last  sickness.  In  addition  to  this  is  the  tes- 
timony of  the  father  of  the  legatee,  who  says  he  was  acquainted 
with  the  hand-writing  of  the  testator  and  believes  his  signature 
to  the  will  to  be  genuine. 

There  is  undoubtedly  a  clear  case  of  perjury  on  one  side  or 
the  other  of  this  case;  and  we  are  driven  to  the  necessity  of 
adopting  the  testimony  of  one  set  of  witnesses  and  rejecting 
that  of  the  other.  And,  by  the  rules  of  law,  we  should  be 
inclined  to  believe  those  who  prove  the  will  to  be  genuine, 
rather  than  that  it  is  a  forgery.  Yet,  as  strongly  as  we  feel 
this  inclination  pressing  upon  us,  all  the  surroundings  of  this 
case,  and  all  tlie  detail  of  circumstances  shown  by  the  record, 
constrain  us  to  believe,  and  that,  too,  very  clearly,  that  the 
legatee  did  make  the  statements  testified  to  by  the  witnesses, 
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and  tliat  the  will  was  got  up  in  St.  Louis  long  after  the  death 
of  the  supposed  testator.  It  is  true,  an  attempt  was  made  to 
imj)each  the  credibility  of  one  of  the  witnesses  who  testified  to 
this  conversation,  but  her  character  for  truth  and  veracity  was 
abundantly  sustained. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court, 
reversing  the  order  of  the  County  Court  admitting  the  will  to 
probate,  was  correct,  and  that  judgment  must  be  affirmed. 

Judgment  affirmed. 


Geoege  Hunter  et  al.,  Appellants,  v.  Samuel  [  *251  ] 

P.  Griffin,  Appellee. 

APPEAL    FROM    FULTON. 

Where  it  appears  that  an  agent,  who  is  the  principal  witness  in  support  of  a 
bill,  coUuded  with  the  complainant,  to  take  an  unfiiir  advantage  of  a  non- 
resident owner  of  land — by  ante-dating  a  contract,  and  otherwise  deceiving 
his  principal, — his  agreements  will  not  be  enforced,  and  the  owner  of  the 
land  will  be  protected,  and  the  bill  for  a  conveyance  will  be  dismissed. 

On  the  15th  September,  1855,  a  bill  in  chancery  was  filed  by 
the  appellee,  in  the  Fulton  Circuit  Court,  wherein  Samuel  M. 
Beckwith,  of  Madison  county,  New  York,  and  the  appellant, 
George  Hunter,  of  Fulton  county,  Illinois,  were  made  defend- 
ants, to  compel  a  specific  performance  of  a  contract  for  the  con- 
veyance of  the  N.  W.  i  9,  8  K.,  4  E. 

The  bill  charges  that,  sometime  in  the  commencement  of  the 
year  1853,  one  of  the  defendants,  Samuel  M.  Beckwith,  author- 
ized Dennis  Saunders  to  sell  the  premises  to  the  complainant, 
and  that,  in  accordance  with  the  authority,  Saunders,  as  the 
agent  and  attorney  of  Beckwith,  sold  the  land  to  the  complai/^ 
ant  on  the  13th  May,  1853,  and  delivered  the  possession,  antl 
agreed  to  convey  by  warranty  deed  on  the  payment  of  the  pur- 
chase money  ;  that  the  complainant  agreed  to  pay  $800,  in 
installments;  that  the  complainant  took  possession  at  that  time 
and  continued  thereon  ever  since  ;  that   afterwards   Saunders 
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informed  Beckwitli  of  the  sale  and  the  terms,  when  Beckwith 
confirmed  the  contract  and  promised  to  send  a  deed  ;  that  the 
purchase  money  had  been  fully  paid  to  Saunders  and  a  deed 
demanded  of  Saunders,  when  the  complainant  was  informed  that 
Beckwith  refused  to  convey,  but,  on  the  contrary,  had  conveyed 
the  land  to  the  other  defendant,  George  Hunter;  that  the  com- 
plainant found  recorded  a  deed  from  Samuel  M.  Beckwith  and 
Elizabeth  his  wife,  dated  Ttli  March,  1854,  and  recorded  on  the 
8th  May,  1854;  that,  at  the  time  this  deed  was  executed,  the 
complainant  was  in  possession  of  the  land,  cultivating  it  and 
paying  taxes. 

The  bill  prays  an  answer  under  oath,  and  that  Beckwith  be 
required  to  execute  a  warranty  deed,  and  Hunter  a  quit-claim 
deed  to  the  complainant,  conveying  the  land,  and  for  general 
relief. 

To  the  bill  a  copy  of  the  contract  is  attached,  as  an  exhibit, 
whereby  it  aj)pears  that  a  penal  bond,  in  the  usual  form,  was 
executed  under  seal  by  Beckwith  through  Saundej-s,  his  agent 
and  attorney. 

[*252]  On  the  24th  May,  1855,  both  the  defendants  filed  sev- 
eral answers  under  oath. 

The  defendant  Beckwith  admitted  that  Saunders  was  his  agent 
to  lease  the  premises  and  to  collect  a  demand  for  money  due,  but 
denies  that  he  was  his  agent  or  attorney  for  any  other  purpose, 
and  expressly  denies  that  he  authorized  him  to  sell  the  land  or  give 
a  contract  therefor,  and  charges  that  in  the  communications 
made  to  the  respondent,  with  reference  to  the  sale,  that  Saunders 
acted  as  agent  of  the  complainant.  The  answer  admits  that 
Saunders  informed  the  respondent  that  complainant  desired  to 
purchase  the  land,  and  states  that  the  respondent  informed 
Saunders  on  what  terms  he  would  sell  the  land  to  complainant ; 
and  at  the  request  of  Saunders,  for  the  complainant,  the  res- 
pondent executed  a  contract  on  his  part  in  accordance  with  such 
terms,  which  were,  that  he  would  execute  the  deed  himself,  but 
not  to  be  executed  by  his  wife,  who  refused  to  do  so  for  that 
price,  for  $800,  $300  cash  to  the  respondent,  in  person,  and 
the  residue  to  be  secured  by  mortgage,  or  sent  by  sight  draft  on 
Utica,  N.  Y.,  and  sent  the  contract  to  Saunders  to  be  executed 
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by  tlie  complainant  on  liis  part,  but  that  Saunders  returned  the 
contract  bj  letter,  not  signed  by  the  complainant,  with  the  in- 
formation that  tlie  complainant  was  informed  that  respondent 
had  no  title,  and  that  therefore  he  would  not  purchase;  that  the 
respondent  then  destroyed  the  contract  and  letter,  and  informed 
complainant,  through  Saunders,  that  he  had  taken  him  at  his 
word,  and  would  have  no  further  communications  on  the  subject. 
The  answer  avers  that  if  any  contract  was  executed  by  Saunders, 
in  behalf  of  the  respondent,  it  was  done  after  he  was  notified 
that  the  matter  was  ended.  The  respondent  admits,  that  after 
this  time  he  sold  and  conveyed  the  land  to  his  co-defendant, 
George  Hunter. 

The  answer  of  the  other  defendant,  George  Hunter,  expressly 
denies  that  Saunders  was  authorized  to  sell  the  premises  to  the 
complainant,  but  that  the  respondent  had  heard  that  Saunders 
had  been  employed  by  Beckwith  to  see  to  the  land  and  collect 
rent  for  a  small  portion  then  in  cultivation.  The  respondent 
states  that  he  had  no  knowledge  of  the  execution  of  a  contract 
by  Saunders,  as  agent  of  Beckwith,  on  the  13th  day  of  May, 
1853  ;  that  the  complainant  never  had  actual  possession  of  the 
whole  of  the  tract,  but  only  of  about  14  acres  in  the  north- 
west corner,  and  that  the  rest  was  vacant  and  unoccupied; 
that  the  14  acre  piece  had  been  cultivated  by  different  persons 
for  the  sixteen  years  prior  thereto ;  that  at  the  time  of  the  ])re- 
tended  purchase  by  the  complainant,  the  14  acre  piece  was  cul- 
tivated by  Moses  B.  Chapin,  a  tenant  of  Beckwith,  and  that 
Cha])in  continued  in  the  possession  thereof  until  after  the  pur- 
chase by  the  respondent,  but  admits  tliat  after  the  pur-  [*253] 
chase  of  Beckwith  by  the  respondent,  the  complainant  entered 
into  the  possession  of  the  cultivated  part,  and  has  occupied  it 
since,  but  charges  that  before  such  entry,  the  respondent  gave 
notice  to  the  complainant  that  he  owned  the  land.  The  respon- 
dent states  that  he  has  no  knowledge  as  to  the  payment  of  the 
purchase  money,  or  the  refusal  of  Beckwith  to  convey.  He 
admits  that  the  premises  were  conveyed  to  him  by  the  deed  of 
Beckwith  and  wife,  bearing  date  7th  March,  1854,  and 
charges  that  he  purchased  the  same  in  good  faith  for  one  thou- 
sand dollars,  of  H.  S.  Austin,  of  Peoria,  as  agent  for  Beckwith, 
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about  the  20th  Februaiy,  1854,  and  expressly  denies  notice, 
actual  or  constructive,  of  any  contract  of  the  complainant,  until 
long  after  the  execution  and  delivery  of  the  deed  by  Beckwith 
and  wife  to  him. 

Replication  was  filed  to  these  answers  on  the  1st  June,  1855. 

On  the  same  day  a  decree  of  reference  to  the  master  was  en- 
tered, authorizing  him  to  take  the  evidence  in  vacation  and 
report  to  the  court. 

On  the  19th  October,  1855,  an  amended  bill  was  filed,  suggest- 
ing the  death  of  the  defendant,  Samuel  M.  Beckwith,  leaving 
Elizabeth  Beckwith  his  widow,  and  D.  Lansing  Beckwith,  Sam- 
uel H.  Beckwith  and  Edward  Beckwith  ( the  two  last  minors  ) 
his  children  and  heirs  at  law,  and  charging  that  the  defendant, 
Hunter,  had  commenced  an  action  of  ejectment  against  the  com- 
plainant to  recover  the  possession  of  the  premises.  The  amended 
bill  made  the  widow  and  heirs  defendants,  and  prayed  that  the 
ejectment  suit  be  enjoined. 

The  defendants,  Elizabeth  Beckwith,  Samuel  H.  Beckwith 
and  Edward  Beckwith,  were  brought  in  by  publication  of 
notice.  No  service  was  had  or  notice  given  to  D.  Lansing 
Beckwith. 

On  the  14th  October,  1856,  the  defendant  Hunter,  filed  his 
answer  to  the  amended  bill,  and  admits  the  commencement  of 
the  ejectment  suit,  and  that  Samuel  H.  Beckwith  Imd  died  since 
the  commencement  of  the  suit,  but  states  that  the  resj)ondent 
had  no  knowledge  as  to  who  were  left  his  heirs.  The  answer 
is  under  oath. 

On  the  24th  February,  185Y,  Elizabeth  Beckwith  and  D.  Lan- 
sing Beclrwith  filed  an  answer  by  their  solicitor  (  but  not  under 
oath  )  to  the  original  and  amended  bills  of  the  complainant. 

The  answer  admits  that  Samuel  M.  Beckwith  and  wife,  in  his 
lifetime,  on  the  7th  March,  1854,  conveyed  the  land  to  LIunter, 
and  denies  that  Saunders  had  au}'^  authority  whatever  to  sell  or 
contract  the  premises  to  complainant,  and  admits  the  commence- 
ment of  the  ejectment  suit,  and  that  Samuel  H.  Beckwith  left 
the  persons  named  in  the  amended  bill  as  his  widow  and 
children. 
[  *254  J     To  the  answer  of  Hunter  to  the  amended  bill,  and 
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the  answer  of  Elizabeth  Beckwith  and  D.  Lansing  Beckwith, 
there  was  no  replication  filed. 

On  the  11th  day  of  May,  1857,  in  vacation,  the  complainant 
and  his  solicitor,  and  one  of  the  defendants,  George  Hunter, 
and  his  solicitor,  appeared  before  the  master  in  chancery  and 
agreed  to  the  taking  of  depositions  and  evidence,  whicli  was 
taken  and  reported,  with  exhibits  referred  to  by  the  witnesses,  to 
the  court,  on  the  2nd  day  of  June,  1857,  during  the  sitting  of 
the  C(3urt  at  the  May  term  of  that  year. 

The  following  is  the  evidence  so  taken  : 

Dennis  Saunders  was  produced  by  the  complainant,  who  tes- 
tified that  his  residence  was  Farmington,  Fulton  county;  that  he 
saw  Samuel  M.  Beckwith  once  only,  at  the  residence  of  the  wit- 
ness, in  1851 ;  at  that  time  Beckwith  resided  in  Hamilton,  K.  Y. ; 
that  he  claimed  the  IST.  W.  J  9,  8  IS".,  4  E.,  as  owner;  that  the 
witness  had  acted  as  agent  to  pay  taxes  or  sell  the  land  from 
sometime  in  1852,  and  he  had  no  notice  that  the  agency  had  yet 
expired;  he  had  paid  taxes  on  the  land,  and,  as  agent  for  Beck- 
with, in  May,  1853,  had  sold  the  land  to  complainant  for  eight 
hundred  dollars,  three  hundred  to  be  paid  next  January  after, 
and  the  balance  in  two  equal  annual  payments,  with  interest; 
he  delivered  possession  on  14th  day  of  May,  1853,  to  complain- 
ant; when  the  first  payment  became  due,  Beckwith  had  not  met 
his  engagements;  had  not  sent  the  papers  as  he  agreed;  the 
money  was  ready,  and  comj^lainant  deposited  it  with  Horatio 
Reed,  who  gave  complainant  his  note  for  it,  which  was  received 
by  the  witness,  as  agent  for  Beckwith,  in  discharge  of  the  first 
papnent;  that  payment  was  offered  by  complainant;  he  told 
me  it  was  ready;  the  witness  notified  Beckwith  it  would  be 
ready,  and  how  he  wanted  it  sent;  have  had  correspondence 
with  Beckwith;  have  no  other  knowledge  of  his  hand-writing; 
the  witness  wrote  to  Beckwith,  and  received  answers,  signed 
with  his  name,  in  reply. 

Letters  marked  exhibits  A,  B,  C,  D,  E,  F  and  G,  were  shown 
witness,  and  he  asked  whether  he  had  seen  them  before,  and 
whether  they  were  written  by  Beckwith,  to  which  objection  was 
made. 

The  witness  stated  that  he  had  received  them  through  the 
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post  office,  and  lie  believed  them  to  be  written  by  Beckwitli  to 
him. 

Exhibit  A,  is  a  letter  dated  Hamilton,  Kov.  25, 1852,  directed 
to  Saunders  and  signed  by  Beckwith.  It  states  that  he  wonld 
have  written,  had  he  known  his  given  name,  sooner,  to  solicit  him 
"  to  take  charge  of  his  land  and  see  to  paying  the  taxes,"  etc.  He 
had  written  Mr.  Austin  several  times,  but  received  no  answer 
[  *255  ]  until  lately,  when  he  learned  that  Austin  had  removed 
to  Peoria,  and  was  too  far  removed  to  attend  to  the  same.  If 
Saunders  would  consent  to  see  to  it,  he  would  send  a  power  of 
attorney,  so  that  he  could  "  do  any  necessary  act  in  collecting 
rent  or  leasing,"  etc.  He  desired  full  information  as  to  how 
matters  stood,  what  Ilixon  owed  on  that  year's  rent  and  the 
year  previous;  whether  he  paid  in  money  or  crops,  etc. 

Exhibit  A,  is  a  letter  from  Beckwith  to  Saunders,  dated  Dec. 
27,  1852.  Beckwith  acknowledges  the  receipt  of  a  letter,  in 
which  Saunders  consented  to  accede  to  his  wishes  in  takino^ 
charge  of  his  matters,  and  that  Saunders  had  not  the  means  of 
knowing  about  the  affairs  of  Beckwith.  The  letter  then  j^i'o- 
ceeds  to  give  such  information  as  had  been  furnished  by  Austin, 
from  which  it  appears  that  Hixon  was  a  tenant,  and  was  in 
arrears  for  rent  of  1851 ;  that  the  account  of  Austin  had  been 
rent,  that  was  not  clear;  tliat  there  had  been  a  log  cabin  re- 
moved by  young  Hixon,  which  he  wanted  returned,  or  five  dol- 
lars paid  for  it;  that  Saunders  was  to  get  fifteen  dollars  and 
twenty-two  cents  and  the  papers  from  Austin,  and  send  by  ex- 
press to  Beckwith.  The  letter  also  states  that  Austin  had 
■written  him  that  an  offer  had  been  made  to  buy  the  land,  but  he 
did  not  conclude  to  accept;  if  he  had  a  satisfactory  offer  he 
would  sell,  but  he  was  so  far  away  he  could  not  judge  of  the 
value,  and  wished  Saunders  to  inform  him  what  the  place  would 
sell  for;  whether  any  more  settlements  had  been  made  about  it; 
whether  the  adjoining  lots  were  sold  and  occupied,  etc. ;  and  to 
receipt  to  Austin  for  what  he  received  and  he  would  give 
further  orders. 

Then  follows  a  power  of  attorney,  which  is  in  these  words: 

Know  all  Men  by  these  Presents,  That  I,  Samuel  M.  Beckwith,  of 
the  town  of  Hamilton,  county  of  Madison,  and  State  of  New  York,  do  hereby 
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make  and  appoint,  by  these  presents,  Dennis  Saunders,  of  the  town  of  Farm- , 
ino-ton,  Fulton  county,  State  of  Illinois,  my  true  and  lawful  attorney  to  tran- 
sact all  business  in  my  name,  relative  to  leasing- my  property  in  said  town , 
county,  and  State  of  Illinois,  being  lot  9,  8,  4,  and  collecting  rents  of  the  same, 
or  damage,  and  to  give  receipts  for  the  same,  or  to  sue  for  and  recover  the 
same  in  a  manner  as  fully  as  I  myself  could  do  if  I  were  personally  present. 
Given  imder  my  hand  and  seal,  this  27th  day  of  Dec,  1852. 

(Signed)  S.  M.  BECKWITH. 

Exliibit  C,  is  a  letter,  without  date,  from  Beckwith  to  Saun- 
ders, which  is  as  follows: 

Mr.  Saunders— SjV;     Yours  of  the came  duly  to    hand  with  the 

money,  one  biU  of  which  I  return  to  you  as  being  uncurrent  in  this  place;  it 
may  be  good  with  you.  I  understand  you  to  say  you  are  offered  $S00,  $300 
down  and  the  balance  in  two  yearly  payments,  with  annual  interest  on  the  same. 
You  may  say  to  the  person  that  he 'may  have  the  lot  on  those  condi-  [  *256] 
tions.  I  suppose  if  he  takes  it  he  will  want  a  deed  and  give  a  mortgage,  or 
he  can  take  a  contract.  You  can  wi-ite  me  by  return  mail,  and  if  it  becomes 
necessary  for  me  to  come  out,  he  can  enter  upon  it  and  commence  his  spring 
work,  and  the  proper  arrangements  can  be  made  as  soon  as  practicable;  or  1 
have  thought  of  this,  to  propose  to  put  the  same  up  at  auction  at  his  offer  as 
the  first  bid,  and  if  any  one  chooses  to  run  it  up  and  pay  more,  very  well; 
if  not,  let  him  take  it  If  this  course  is  to  be  pursued,  it  will  be  well  to  tell 
him  this  proposition  is  submitted,  and  see  what  he  says.  I  leave  you  to  act 
your  judgment  on  this. 

Exliibit  E,  is  a  letter  dated  Hamilton,  May  12,  1853,  from 
Beckwith  to  Saunders,  which  is  as  follows: 

Dear  Sir:  Yours  came  to  hand  safe,  in  which  you  do  not  allude  to  the 
one  dollar  bill  wliich  I  enclosed  to  you,  the  same  being  uncurrent  here.  In 
your  first  I  could  not  quite  understand  the  time  of  the  first  pajrment,  but  in 
your  last  you  say  that  he  will  pay  me  $300  the  first  of  January,  and  the  bal- 
ance in  two  annual  payments,  and  the  interest  on  the  same.  You  can  make 
an  aiTangement  to  that  effect,  and  I  will  send  you  a  bond  if  he  concludes  to 
take  it  on  those  conditions. 

Exhibit  D,  is  a  letter  dated  Hamilton,  Oct.  26,  1853,  from 
Beckwith  to  Saunders,  and  is  as  follows : 

Mr.  Saxjnders — Sir:  Your  last  came  safely  to  hand  in  due  time,  in  which 
you  speak  as  though  you  were  in  some  doubt  as  to  my  mind  in  regard  to  sell- 
ing the  farm  to  the  present  occupant.  I  wrote  you  that  he  could  have  the  fann, 
and  I  would  allow  him  to  enter  upon  the  same  then,  and  that  I  would  make 
out  the  necessary  papers  before  the  time  came  for  the  first  payment,  that  is  in 
January,  and  date  them  back  to  the  time  he  took  possession.  The  reason 
why  I  have  not,  is  because  I  did  some  expect  to  come  out  as  far  as  Chicago, 
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and  in  tliat  case  I  should  probably  come  to  your  place,  so  you  need  feel  no 
uneasiness  as  to  the  conveyance.  You  are  authorized  to  secure  a  conveyance 
from  me  by  any  fjroper  course,  if  the  tenant  desires,  at  once. 

Exhibit  r,  is  a  letter  dated  Hamilton,  Dec.  27,  1853,  from 
Beckwitli  to  Saunders,  and  is  as  follows: 

Mr.  Saunders — Sir:  If  the  name  of  Mr.  Griffin  is  not  correct,  you  can 
correct  the  same,  and  as  I  had  none  of  my  papers  here,  I  was  not  quite  cer- 
tain that  the  description  might  not  be  faulty,  if  it  is,  you  can  rectify  that;  also, 
you  will  please  figure  the  matter  out  correctly  and  wi-ite  me  by  mail,  and, 
also,  send  the  draft  as  soon  as  possible,  and  also  infonn  me  about  Hixon's 
arrears,  and  send  me  one  of  the  papers,  he  signing  both  of  them  as  I  have 
done. 

Exhibit  G,  is  a  letter  dated  Hamilton,  Jan.  20,  1854,  from 
Beckwitli  to  Saunders,  in  which  he  states: 

Yours  of  the  10th  was  duly  received,  containing  the  contract,  and  the  rea- 
sons given  by  Mr.  Griffin  for  rejecting  the  same.  *  *  *  *  As  to  giving 
a  deed,  I  have  as  lief  do  so  as  to  give  a  contract.  You  say  doubts  have 
arisen  as  to  my  ability  to  make  a  good  title  ;  if  this  comes  from  Mr.  Austin, 
he  knows  better.  *****  j  -^yrote  Mr.  Austin  for  the  papers,  and  on 
[  *257  ]  receiving  them  I  will  forward  to  you  a  deed  vdth  the  usual  covenants. 
Please  write  me  about  the  arrearage  of  rent,  etc.,  in  your  next,  and,  further, 
if  you  have  received  those  papers  from  Mr.  A'.,  you  will  please  foi-ward  them 
by  mail. 

The  witness  then  testified  that  exhibits  H,  I  and  J  were  notes 
by  complainant  to  Beckwitli  for  the  land;  that  the  witness  took 
them  and  received  the  payments  as  agent  of  Beckwith,  and  that 
principal  and  interest  were  now  in  his  hands;  that  the  witness 
gave  complainant  a  bond  bearing  even  date  with  the  notes,  viz., 
May  13,  1853,  marked  Exhibit  K,  for  a  deed  on  the  payment  of 
the  notes. 

The  witness  testified  tliat  complainant  had  been  in  the  pos- 
session of  the  premises  ever  since  the  14th  May,  1853;  that 
before  the  sale  to  comj^lainant,  the  witness  had  rented  to  Moses 
B.  Cliapin,  who  put  in  his  crop  that  season  and  paid  the  rent  to 
■  complainant,  and,  in  the  summer  or  fall  of  1853,  that  Chapin 
delivered  the  possession  to  complainant  when  he  took  off  his 
crops;  that  he  thought  complainant  plowed  the  land  in  the  fall 
of  1853,  and  sowed  it  in  the  spring  of  1854. 
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The  witness  did  not  send  the  purchase  money  to  Beckwith 
becanse  he  had  not  sent  the  title  as  he  had  agreed  to. 

On  cross-examination,  the  witness  testified  that  he  had  no  other 
authority  whatever  than  such  as  was  contained  in  the  letters 
marked  Exhibits  A,  B,  C,  D,  E  and  G;  that  there  was  but  the 
one  contract  made  with  complainant  for  the  sale;  that  no  writing 
was  made  until  the  bond,  marked  K,  was  executed,  which  was 
in  March,  1851,  when  it  was  dated  back,  because  Beckwith 
stated  in  his  letter  that  it  must  be  dated  back. 

A  letter  from  Saunders  to  Beckwith,  marked  Exhibit  ISTo.  1 , 
was  identified  and  offered,  and  reads  as  follows : 

Farmington,  Jan.  10,  1854. 
S.  M.  Beckwith — Dear  Sir:  I  received  your  letter  in  due  time,  and  will 
?ay  to  you  that  I  presented  your  article  of  agreement  to  S.  P.  Griliin,  which 
he  does  not  see  fit  to  sign,  first,  because  he  finds  in  that  agreement  there  is  no 
one  bound  but  himself;  second,  he  says  be  will  pay  interest  from  the  time  that 
the  contract  was  first  made,  in  May  sometime,  and  not  before;  he  also  says 
that  he  will  pay  to  your  or  Jer  good  current  money,  and  if  you  want  anything 
more,  it  must  be  at  your  expense ;  the  )iioney  is  ready  for  the  first  payment. 
He  has  been  informed  that  you  could  not  make  a  proper  deed  to  your  land, 
and,  in  short,  he  says  the  manner  you  have  written  your  agreement  convhices 
h  m  that  it  is  more  than  half  true.  He  further  says  ttha  he  shall  not  take 
the  land  imless  you  make  him  a  good  and  sufficient  warrantee  deed  of  same, 
with  signature  of  your  wife  attached  to  same,  if  she  is  living,  and  he  will  give 
you  a  mortgage  on  the  land.  The  first  payment  is  ready,  to  my  certain 
knowledge.  He  says  he  shall  not  pay  tax  until  he  knows  what  you  can  do 
about  it. 

The  witness  further  testified,  that  in  the  fall  of  1853,  or  winter 
of  1854,  he  wrote  Beckwith  that  complainant  would  not  take 
the  land,  but  not  with  the  knowledge  or  consent  of  com-  [  '^258  ] 
plainant,  though  he  supposed  it  would  be  agreeable  to  his  feel- 
ings, but  complainant  afterward  disapproved  of  it;  that  the  rea- 
son he  so  Avrote  was  because  Beckwith  failed  to  send  a  bond, 
according  to  the  agreement  with  the  complainant;  that  he  did 
send  one,  not  as  agreed,  which  the  witness  presented  to  Grifiin, 
Avho  refused  to  sign  it,  but  said  he  was  ready  to  abide  by  the 
contract  he  had  made;  that  Beckwith  did  not  fulfill  his  contract 
by  sending  a  deed  or  bond  when  the  first  payment  was  due, 
but  did  send  a  contract  that  did  not  accord  with  the  agreement 
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in  this,  that  it  drew  interest  from  sometinie  in  April,  instead  of 
14th  May,  when  lie  took  possession. 

The  witness  further  testified  that  the  manner  in  which  pay- 
ment had  been  made,  by  complainant,  of  the  purchase  money — 
that  in  the  last  of  Februaiy  or  first  of  March,  1854:,  before  the 
bond  was  made  by  the  witness  to  complainant,  the  complainant 
deposited  the  first  payment  with  H.  &  A.  D.  Reed,  and  took  a 
note  payable  on  demand  to  the  c/)mplainant,  which  the  witness 
took  without  assignment;  and  that  some  time  after,  the  com- 
plainant brought  Reeds'  notes  for  the  balance  of  the  purchase 
money,  payable  to  the  witness  on  demand;  that  he  never  had 
the  money  in  his  hands,  and  it  was  never  offered  to  liim,  but  he 
took  these  notes  as  payment  without  the  authority  of  Beckwith ; 
that  they  so  remained  until  the  spring  of  1857,  when  he  took 
the  money  of  Reeds  and  loaned  it  to  Field,  who  gave  his  note 
therefor,  payable  to  the  witness. 

The  witness  further  testified,  on  cross-examination,  that  in 
March,  1853,  he  rented  the  cultivated  piece  of  12  or  1-1  acres 
to  Moses  B.  Chapin  to  raise  a  crop,  and  that  while  it  was  rented 
to  and  in  possession  of  Chapin,  on  the  14th  May,  he  made  the 
contract,  and  had  nothing  to  do  with  it  since. 

A  letter  bearing  date  April  17,  1853,  from  Saunders  to  Beck- 
with, was  oflfered  and  identified,  which  is  as  follows: 

Farmington,  April  17,  1853. 
Mk.  S.  M.  Beckwith — Dear  Sir:  I  received  yours,  not  bearing  any  date, 
in  due  time;  and  I  think  you  will  find  in  my  former  letter,  unless  I  did  not 
■write  what  I  meant  to,  thut  the  person,  or  Mr.  S.  P.  Griffin,  who  made  you  an 
offer  for  your  place,  said  he  would  pay  $300  down  the  fii-st  of  next  January, 
and  the  remainder  in  two  yearly  payments,  with  interest,  as  you  wrote  in  your 
letter.  I  suppose  if  he  should  take  immediate  possession  now,  he  Avill  pay 
interest  on  or  from  the  time  the  contract  is  entered  into.  I  have  seen  the 
man  since  I  received  your  letter;  he  says  if  you  have  a  mind  to  put  it  up  to 
public  sale,  he  shall  withdraw  his  offer,  for  he  had  rather  stand  his  chance  of 
getting  for  less  than  he  has  offered;  he  says  he  will  not  pay  any  more  for  it 
than  he  has  offered.  I  thought  I  would  give  you  a  statement  of  the  same, 
and  you  could  do  as  you  think  proper  about  letting  him  have  it.  I  think 
you'  cannot  do  any  better  at  present.  *****  You  can  write  im- 
mediately on  receipt  of  this  and  let  me  know  your  mind  in  regard 
[  *259  ]  to  it,  and  if  you  still  conclude  to  let  him  have  it,  all  that  is  necessary 
for  you  to  do  is  to  gwe  liim  a  bond  for  a  deed,  and  then,  when  he  makes  the 
payments  according  to  agreement,  give  a  deed.     *****    The  fence  is 
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in  bad  condition ;  I  shall  not  do  much  about  it  until  I  hear  from  you,  and  it" 
you  conclude  for  S.  P.  Griffin  to  have  it,  let  him  do  what  he  thinks  proper. 

On  re-examination  by  complainant,  ti^  witness  testified  that ' 
Griffin  ofiered  the  payments  as  they  became  due;  that  the  notes 
were  received  as  payment,  and  that  he  could  get  the  money  on 
them  at  any  time,  and  would  pay  the  money  when  a  deed  was 
made  according  to  the  contract. 

On  cross-examination  further,  he  stated  that  he  did  not  have 
the  money  or  notes  when  the  first  payment  became  due,  but  he 
knew  he  could  get  it  when  wanted. 

The  witness  stated  that  all  the  directions  from  Beckwith  to 
him  are  contained  in  the  letters  marked  Exhibits  A,  B,  C,  D,  E, 
F  and  G,  and  that  he  had  none  other. 

James  Armstrong  testified  that  he  saw  complainant  helping 
thrash  on  the  land,  fall  of  1855,  and  once  saw  him  cut  a  tree;  in 
1855,  saw  a  man  half  a  mile  ofi,  with  a  team,  witness  supposed 
to  be  him. 

Moses  B.  Chapin  was  produced  by  the  defendant,  and  testified 
that  there  were  11^  acres  in  the  field;  that  it  was  inclosed  in 
common  with  afield  of  the  witness  on  an  adjoining  tract  of  land; 
that  he  rented  it,  in  1853,  for  that  year,  of  Dennis  Saunders; 
tliere  was  nothing  said  about  the  time  when  the  lease  should 
terminate;  he  raised  a  crop  of  oats,  which  he  removed  in  August, 
and  has  not  used  the  land  since;  that  Griffin  called  on  him  for 
the  rent,  but  the  witness  refused  to  pay  it ;  Saunders  and  Griffin 
called,  and  the  rent  was  paid  to  them;  he  refused  to  recognize 
Griffin  as  landlord.  In  the  spring  of  1854,  the  defendant  Hunter 
and  witness  set  out  70  rods  of  hedge  fence  on  the  line  between 
the  quarters,  and  witness  borrowed  a  lot  of  rails  of  Hunter; 
Hunter  paid  for  one-half.  The  witness  had  spoken  to  complain- 
ant the  summer  before;  he  said  he  would  put  in  the  line  fence 
the  next  spring;  at  that  time  (spring  of  1854)  he  spoke  to  com- 
plainant again,  when  he  said  that  he  did  not  know  that  he 
should  have  the  land,  as  he  did  not  believe  Beckwith  owned 
it;  that  he  had  heard  the  title  was  in  his  wife,  and  that  he  could 
not  make  the  line  fence  until  he  knew  whether  he  should  have 
the  land  or  not.  * 

On  cross-examination,  the  witness  stated  that  after  he  had 
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taken  away  liis  oats  crop,  that  complainant  broke  the  land,  and 
the  first  part  or  middle  of  March  after,  he  sowed  spring  wheat 
in ;  that  in  February,  1854,  complainant  told  him  he  heard  that 
Beckwith  could  not  make  a  good  title,  and  that  he  expected 
[  *260  ]  Beckwdth  was  a  grand  rascal,  and  if  he  could  not  get  a 
deed  from  Beckwith  and  wife,  he  would  have  nothing  to  do  with 
the  land. 

The  respondent  then  offered  Exhibit  ISTo.  3,  being  deed  from 
Beckwith  and  wife  to  Hunter,  dated  March  7, 1854,  and  recorded 
8th  May,  1854. 

JVeil  £rown,  called  by  complainant,  testified  that  he  saw  com- 
plainant once,  about  the  middle  of  March,  1854,  harrowing  in 
wheat,  and  that  the  land  had  been  plowed  the  fall  before. 

jB.  JV.  Chajpin  produced  by  complainant,  testified  that  once, 
in  the  fall  of  1853,  he  saw  the  team  of  complainant  and  the 
team  of  Saunders  plowing  the  land,  but  did  not  know  whether 
complainant  was  along;  and  once  in  the  spring  of  1854,  near 
the  1st  of  March,  he  saw  complainant  harrowing  in  wheat. 

James  Torrens,  produced  by  complainant,  testified  that  once 

in  the  spring  of  1854,  he   saw  complainant  harrowing  in  wheat 

on  the  land ;  the  witness  owned  adjoining  quarter  on  the  west, 

and  went  to  see  witness  about  the  line  fence;  he  agreed  to  make 

■  a  hedge,  but  backed  out  and  would  not  do  it. 

This  was  all  the  evidence. 

On  the  9tli  day  of  the  term,  June  3rd,  1857,  the  court  ap- 
pointed a  guardian  ad  litem  for  the  infant  defendants,  Samuel 
11,  Beckwith  and  Edward  Beckwith,  who  answered  on  the  same 
day,  neither  admitting  or  denying  the  allegations  of  the  bill. 

On  the  11th  day  of  the  May  term,  June  5th,  1857,  the  cause 
was  heard  before  Walker,  Judge  of  5th  circuit,  on  the  original 
and  amended  bills,  the  answers  and  the  replication  to  the  origi- 
nal bill,  and  the  evidence  and  exhibits  rejjorted  by  the  master. 

On  the  hearing,  the  court  rendered  a  decree  whereby  the  de- 
fendant, George  Hunter,  was  required  to  make,  execute,  acknowl- 
edge and  deliver  to  the  complainant  a  deed  of  conveyance  in 
fee  simple  for  the  premises  in  controversy  within  sixty  days,  and 
in  default,  the  master  make,  acknowledge  and  deliver  such  deed, 
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and  that  tlie  costs  be  divided  equally  between  tbe  complainant 
and  the  defendant,  George  Hunter. 

An  appeal  was  prayed  by  the  defendants  George  Hunter  and 
Lansing  D.  Beckwith,  which  was  granted. 

Separate  errors  are  assigned  by  the  appellant  George  Hunter 
and  the  plaintiffs  in  error,  Lansing  D.  Beckwith,  Sam'l  H.  Beck- 
with  and  Edw.  Beckwith,  the  last  two  by  their  guardian  ad  litem. 

Errors  assigned  by  Hunter: 

1st.  The  court  erred  in  requiring  the  defendant,  George 
Hunter,  to  convey  the  land  in  controversy. 

2nd.  The  court  erred  in  requiring  him  to  make  a  deed  with 
covenants,  or  conveying  good  title. 

3rd.  The  court  erred  in  failing  to  require  covenants  of  title 
from  the  heirs  of  Samuel  M.  Bpckwith. 

4th.  By  the  evidence,  and  according  to  equity,  the  [  *261  ] 
court  should  have  dismissed  the  bill. 

5tli.  The  Circuit  Court  made  no  disposition  of  the  money  in 
the  hands  of  Saunders,  or  the  money  paid  by  the  defendant 
Hunter. 

6th.  The  proper  parties  were  not  made  to  the  bill. 

7th.  The  decree  and  proceedings  are  otherwise  informal  and 
irregular. 

Errors  assigned  by  Lansing  D.  Beckwith: 

1st.  The  Circuit  Court  erred  in  rendering  the  decree  affecting 
his  rights  on  the  evidence  produced. 

2nd.  The  Circuit  Court  ought  to  have  heard  the  cause  as  to 
him  on  the  bill  and  answers. 

3rd.  The  Circuit  Court  should  have  dismissed  the  bill. 

4th.  The  decree  renders  him  liable  for  a  greater  amount  on 
the  covenants  than  complainant  pays. 

5th.  Dennis  Saunders  ought  to  have  been  a  party  to  the  bill. 

6th.  The  court  failed  to  enter  any  decree  as  to  the  money  in 
the  hands  of  Saunders. 

7th.  The  proceedings  are  otherwise  irregular  and  informal. 

Errors  assigned  by  Samuel  H.  Beckwith  and  Edward  Beck- 
with, by  their  guardian  ad  litem: 

1st.  The  evidence  introduced  on  the  hearing  was  not  binding 
on  them. 
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2nd.  They  were  not  represented  by  guardian  ad  litem,  until 
after  all  the  testimony  was  taken  and  reported. 

3rd.  In  equity  the  complainant  was  not  entitled  to  a  convey- 
ance upon  the  facts  proven,  and  the  court  should  have  dismissed 
the  bill. 

4th.  The  proceedings  are  otherwise  informal  and  irregular. 

GouDY  &  JuDD,  for  Ajipellant  and  Plaintiffs  in  Error. 

C.  L.  HiGBEE  and  M.  Hat,  for  Appellee  and  Defendants  in 
Error. 

Breese,  J.  The  testimony  in  this  cause  is  quite  voluminous, 
and  in  no  respect  warrants  the  decree  which  has  been  pro- 
nounced. The  mind  can  scarcely  resist  the  impression,  on 
perusing  it,  that  Saunders,  the  principal  witness  to  sustain  it, 
colluded  with  Grithn,  the  complainant  below,  to  take  an  unfair 
advantage  of  a  non-resident  o^vner  of  land,  to  a  degree  repug- 
nant to  that  sense  of  justice  honest  men  are  supposed  to  possess. 
That  he  was  the  agent  of  complainant,  with  an  understanding, 
probably,  to  share  in  the  speculation,  rather  than  of  the  owner, 
and  bent  on  working  out  a  scheme  by  which  the  party  he 
[*262]  favored  should  be  benefited  at  the  expense  of  the  owner, 
can  hardly  be  doubted.  A  critical  examination  of  the  whole  cor- 
respondence between  this  witness  and  Beckwith,  the  owner  of 
the  land,  living  in  l^ew  York,  in  which  a  most  decided  leaning 
of  the  witness  in  favor  of  complainant  is  discovered,  coupled 
with  his  after  acts,  as  disclosed  by  his  own  evidence,  satisfies  us 
that  he  himself  well  understood  he  had  no  authority  whatever 
to  execute  the  bond  for  a  deed  in  March  1854,  ante-dating  the 
same  May  13,  of  the  previous  year.  His  excuse  for  so  doing, 
is  a  shallow  one  indeed,  because  Beckwith  said  in  his  letter  of 
Oct.  16,  1853,  if  he,  Beckwith,  made  the  contract,  he  would 
ante-date  it  to  fit  the  time  the  purchaser  took  possession  of  the 
land.  The  whole  correspondence  shows  clearly,  that  the  only 
authority  this  witness  had  to  make  any  contract  for  the  sale  of 
the  land,  was  that  conferred  on  him  by  this  letter  dated  as 
above,  and  marked  as  Exhibit  D. 

In  that  letter  the  writer  says,  "Mr.  Saunders — Sir:  Youi^ 
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last  came  safely  to  hand  in  due  time,  in  which  you  speak  as 
though  you  were  in  some  doubt  as  to  my  mind  in  regard  to 
selling  the  farm  to  the  present  occupant.  I  wrote  you  that  he 
could  have  the  farm,  and  I  would  allow  him  to  enter  upon  the 
same  then,  and  that  I  would  make  out  the  necessary  papers 
before  the  time  came  for  the  first  payment,  that  is,  in  January, 
and  date  them  back  to  the  time  he  took  possession.  The  reason 
why  I  have  not,  is  because  I  did  some  expect  to  come  out  as  far 
as  Chicago,  and  in  that  case  I  should  probably  come  to  your 
place,  so  you  need  feel  no  uneasiness  as  to  the  conveyance. 
T'ou  are  authorized  to  secure  a  conveyance  from  me  hy  any 
proper  course^  if  the  tenant  desires^  at  oncer 

This  has  reference  to  the  previous  letter,  written  by  Beck- 
with,  without  date,  and  marked  as  Exhibit  C,  in  which  he  says, 
"  You  may  say  to  the  person  that  he  may  have  the  lot  on  those 
conditions.  I  suppose,  if  lie  takes  it,  he  will  want  a  deed  and 
give  a  mortgage,  or  he  can  take  a  contract." 

In  his  next  letter,  of  May  12,  1853,  he  ^vrites,  "You  can 
make  an  arrangement  to  that  eifect  and  /  will  send  you  a  hond, 
if  he  concludes  to  take  it  on  these  conditions." 

Ko  authority  is  found  in  these  letters,  except  in  "  D,"  to 
Saunders,  to  execute  any  ^vriting  whatever,  and  that  is  found  in 
the  closing  sentence  of  that  letter,  and  was  evidently  granted 
by  Beckwith  to  meet  an  emergency  and  save  the  bargain  in  case 
delay  was  inadmissible — nothing  more.  Beckwith  understand- 
ing his  position,  executed  a  contract  which  he  transmitted  to 
Saunders  in  a  letter,  dated  Dec.  27,  1853,  in  which  he  writes, 
"  If  the  name  of  Mr.  Griffin  is  not  correct,  you  can  correct  the 
same;  and  as  I  had  none  of  my  papers  here,  I  was  not  quite 
certain  that  the  description  might  not  be  faulty;  if  it  [*263] 
is,  you  can  rectify  that  also.  You  will  please  figure  the  matter 
out  correctly  and  "WTite  me  by  mail,  and  also  send  the  draft  as 
soon  as  possible,"  etc. 

Saunders  returned  this  contract  to  Beckwith,  as  appears  by 
Beckwlth's  letter,  Exhibit  G,  dated  Jan.  20,  1854,  in  which  he 
writes,  "  Yours  of  the  10th  was  duly  received,  containing  the 
cxjutract  and  the  reasons  given  by  Mr.  Griffin  for  rejecting  the 
same.     Those  articles  were  drawn  by  one  of  our  most  repnta- 
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ble  lawyers,  and  in  the  usual  fonn.  As  to  the  boundary  of  said 
land,  I  had  not  the  papers  with  me  from  whicli  to  make  a  deed. 
Those  papers  were  in  Mr.  Austin's  hands,  if  you  have  not  got 
them,  ptc.  As  to  giving  a  deed,  I  have  as  lief  do  so  as  to  give 
a  contract.  You  say  doubts  have  been  made  as  to  my  ability 
to  make  a  good  title.  If  this  comes  from  Mr.  Austin,  lie  knows 
better,  etc.,  etc.  I  wrote  Mr.  Austin  for  the  papers,  and  on 
receiving  them  I  will  forward  to  you  a  deed  with  the  usual 
covenants,  etc. 

This  is  the  last  letter  to  Saunders,  and  in  his  sworn  answer, 
Beckwith  states  that  he  considered  him  as  the  a^ent  of  Griffin 
in  making  the  purchase,  and  the  facts  go  strongly  to  prove 
this;  that  he  sent  a  contract  to  him  containing  the  stipulations 
as  he  understood  them ;  that  he  was  to  execute  the  deed  liim- 
self,  nothing  being  said  about  his  wife's  interest,  she  refusing  to 
sell  at  the  price  agreed  upon,  $800 ;  that  of  this  sum  $300  was 
to  be  paid  to  liim  in  person,  and  the  residue  secured  by  mort- 
gage payable  to  him  in  person,  or  by  remitting  a  draft  on  a 
bank  in  ITtica  or  N^ew  York,  v/hich  would  be  paid  at  sight. 
This  contract  was  the  one  returned  bv  Saunders  in  his  letter  of 
the  10th  of  January,  1854,  in  which  all  the  objections  made  by 
Griffin  are  contained,  and  is  as  follows: 

Farmington,  Jan.  10,  1854. 
S.  M.  Beckwith — Dear  Sir:  I  received  your  letter  in  due  time,  and  will 
say  to  you,  that  I  presented  your  Article  of  Ag-reeraent  to  S.  P.  Griffin,  which 
he  does  not  see  fit  to  sig-n;  first,  because  he  finds  in  that  ag-reeinent  there  is 
no  one  bound  but  himself;  second,  he  says  he  will  pay  interest  from  the  time 
that  the  contract  was  first  made  in  May  sometime,  and  not  before.  He  also 
says  that  he  will  pay  to  your  order  good  current  money,  and  if  you  want  any- 
thing more  it  must  bs  at  your  expens3.  The  money  is  ready  for  the  first  pay- 
ment. He  has  been  informed  that  you  could  not  make  a  proper  deed  to  your 
land,  and  in  that,  he  says,  the  manner  you  have  written  your  agreement  con- 
vinces him  that  it  is  more  than  half  true.  He  further  says  he  shall  not  take 
the  land  unLss  you  made  him  a  good  and  sufficient  warrantee  deed  of  the 
same,  with  signature  of  your  wife  attached  to  the  sanie.  if  she  is  living-,  and 
he  will  giv3  you  a  mortgage  on  the  land.  The  first  payment  is  ready,  to  my 
certain  knowlrdge.  He  says  he  shall  not  pay  taxes  until  he  knows  what  you 
can  do  about  it. 

[*2G4:]     Up  to  this  time,  Jan.  10^  1854,  it  is  very  evident  that 
there  had  been  no  sale  of  the  land  to  Griffin,  and  Beckwith  swears 
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in  his  answer,  after  tliat  time  he  had  no  further  communication 
with  Saunders  about  it.  Saunders  havinsf  failed,  under  the 
authority  given  by  letter  "  D,"  to  secure  a  conveyance  from 
Beckwith,  and  Griffin  having  returned  the  contract  with  his 
reasons  for  refusal,  Beckwith  was  at  perfect  liberty  to  resume 
whatever  authority  he  may  have  granted  to  Saunders  to  sell. 
But  no  authority  was  granted  at  any  time  to  sell  and  receive 
the  payments,  nor  wascurrency  a  proper  instrument  of  payment, 
it  was  to  be  by  draft  on  Utica  or  Xew  York,  payable  at  sight. 
That  Beckwith  had  not  stipulated  in  this  contract  for  his  wife>5 
signature ;  that  Griffin  denied  his  title,  and  believed  the  repoi  t 
was  half  true  that  he  could  not  make  a  title,  and  that  he  would 
not  take  the  land  unless  a  good  warrantee  deed  is  made  with 
his  wife's  signature,  and  that  he  will  give  a  mortgage.  This 
was  no  part  of  the  bargain  originally  which  the  parties  were 
negotiating. 

To  these  objections  Beckwith  replies  as  an  honest  man  would, 
as  appears  by  his  letter  of  the  20th  January — the  last  one  writ- 
ten— wherein  he  writes  he  will  send  a  deed  "  with  the  usual 
covenants."  Yet  in  the  face  of  all  this,  Saunders  has  the  pre- 
sumption to  execute  a  bond,  in  the  penalty  of  sixteen  hundred 
dollars,  assuming  himself  to  be  the  agent  of  Beckwith,  and  in 
Beckwith's  name,  conditioned  to  make  Griffin  a  good  and  suffi- 
cient warrantee  deed  in  fee  simple,  for  the  land,  and  ante-dates 
it,  to  carry  out  his  design.  May  13,  1853.  A  parallel  to  such 
conduct  can  scarcely  be  found.  It  forces  the  belief  that  Saun- 
ders was  "  art  and  part "  in  a  combination  to  take  advantage  of 
a  non-resident,  in  a  transaction  in  the  profits  of  which  he  might 
participate.  The  reasons  given  in  his  letter  of  the  10th  Jan., 
why  Griffin  woidd  not  accept  the  contract,  are  evidently  not 
well  founded,  for  in  no  part  of  the  correspondence  did  Beckwith, 
in  terms,  allude  to  the  release  of  the  dower  right  of  his  wife, 
nor  to  her  signature,  nor  did  Griffin  believe  the  title  was  invalid, 
because  he  was  willing  to  accept,  and  did  accept  Saunder's  bond 
for  a  good  title;  and  that  interest  was  claimed  from  A]3ril  in- 
stead of  from  May,  is  too  trifling  to  have  any  weight. 

Up  to  Jan.  20,  1854,  then,  it  is,  as.  we  have  said,  very  evident 
no  sale  of  this  land  was  made,  and  the  execution  of  a  bond, 
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thereafter,  for  a  deed,  and  ante-dating  it,  leaves  the  mind  full 
scope  to  indulge  in  the  worst  suspicions  of  the  integrity  of  the 
two  prominent  parties  in  this  transaction:  Saunders,  the  princi- 
pal witness  for  the  complainant,  and  the  complainant  himself. 
Doubtless  it  became  known  in  the  neighborhood  that  appellant 
here,  or  other  person,  was  negotiating  in  the  winter  of  185-i  for 
[*265]  the  land;  in  fact.  Hunter's  deed  was  executed  early  in 
xvlarch,  at  which  time  perhaps,  the  value  of  the  land  having  been 
enhanced,  the  minds  of  the  parties  were  exercised  how  to  defeat 
this  purchaser,  and  resort  was  had  to  the  expedient  of  assuming 
to  be  the  ao-ent  of  the  owner,  executino-  a  bond  in  his  name  in  a 
heavy  penalty,  and  ante-dating  it  back  to  the  time  when  negotia- 
tions were  progressing  for  the  sale.  Such  practices  should 
never  succeed.  There  must  be  good  faith  and  the  strictest  hon- 
esty in  all  such  transactions,  especially  in  the  case  of  a  non-resi- 
dent, who  cannot  see  the  game  that  is  playing,  or  know  the 
value  of  his  property,  or  what  accidental  circumstances  have 
suddenly  occurred  to  augment  its  value. 

At  no  time  was  Saunders  the  agant  of  Beckwith  to  sell  and 
convey  this  land — ^he  wa3  rather  the  agent  of  Griffin  to  purchase 
— nor  was  he  authorized  to  receive  the  money  if  the  land  was 
sold,  or  to  take  notes.  Beckwith  directs  him  to  procure  drafts, 
■payable  at  sight,  on  1^&\y  York,  as  appears  by  his  letter  of  Dec. 
27,  1853.  Cash  funds,  and  not  the  currency  of  this  State,  were 
to  be  the  medium  of  payment,  and  made  to  Beckwith  himself. 
ISTotes  of  other  parties,  no  matter  how  responsible,  were  no  pay- 
ment, even  if  Saunders  had  authority  to  sell. 

We  deem  it  unnecessary  to  inquire  if  the  deed  of  Becksvith 
to  Hunter  did  not  revoke  whatever  authority  was  conferred  up- 
on Saunders,  or  into  the  power  of  a  party,  while  a  contract  is 
in  fieri,  to  revoke  an  authority,  nor  to  inquire  whether  or  not 
Saunders  should  not  nave  been  made  a  party,  lie  holding  money 
or  notes  not  belonging  to  him,  but  to  the  complainant,  for  we 
consider  the  whole  case  so  destitute  of  merit  as  not  to  require 
any  further  consideration. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed  and  Bill  dismissed. 
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Jesse  Hanley,  Appellant,  v.  James  P.  Ekskine,  Ap- 
pellee. 

APPEAL  FROM  PIKE. 

In  a  suggestion  for  mesne  profits,  the  admissions  of  the  tenant  in  possession 
of  the  property  recovered  in  ejectment,  not  made  in  the  hearing  or  presence 
of  the  defendant  in  ejectment,  are  incompetent  as  evidence. 

The  tenant  should  have  been  caUed,  instead  of  proving  his  admissions. 

This  was  a  suggestion  for  mesne  profits,  commenced  at  Sep- 
tember term,  1857,  of  Pike  Circuit  Court,  by  Erskine  against 
Hanley,  by  service  of  a  declaration  and  notice,  in  due  [*266] 
form,  on  Hanley. 

The  declaration  states,  that  on  12th  May,  1855,  Erskine  com- 
menced an  action  of  ejectiiient  for  IST.  W.  S.  E.  2,  3  S.,  4  W., 
against  Haidey,  and  recovered  judgment  in  said  cause  at  March 
term,  1857,  for  undivided  nineteen- twentieths  of  said  land,  and 
that  on  15th  May,  1857,  Hanley  was  indebted  to  Erskine  in 
$300  for  use  and  occupation  of  said  premises. 

Plea,  non  assum^psit. 

At  Se]3tember  term,  1857,  the  cause  was  tried  by  the  court, 
Walker,  Judge,  presiding,  who  found  issue  for  plaintiff,  Erskine, 
and  assessed  damages  at  $181.50. 

Motion  for  new  trial  made  and  overruled,  and  remittitur  by 
Erskine  of  $10. 

Bill  of  exceptions  shows  that  Erskine  proved  a  recovery  in 
ejectment  against  Hanley  for  nineteen-twentieths  of  the  afore- 
said premises  in  fee,  as  stated  in  his  declaration,  and  called  a 
witness,  who  testified  that  there  was  about  33  acres  in  cultivation 
on  said  land;  that  his  father-in-law,  a  tenant  of  Hanley,  was  in 
possession  of  said  improved  land  in  1855,  and  paid  rent  to  Han- 
ley for  that  year.  In  1856,  one  McGuire,  occupied  the  land; 
witness  did  not  know  whether  he  was  a  tenant  of  Hanley  or 
not,  but  had  heard  McGuire  state,  while  he  "was  in  possession  of 
said  land,  frequently,  in  1856,  that  he  was  a  tenant  of  Hanley' 
and  was  to  pay  rent  to  Hanley  for  year  1856;  that  Hanley  was 
not  present  when  these  statements  were   made;    that   Hanley 
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bought  the  improvements  on  premises  prior  to  1855;  that  rent 
was  worth  $2.50  per  acre  in  1855,  and  $3  in  1856.  This  was 
all  the  evidence  in  the  case. 

Hanlev,  the  defendant,  objected  to  the  introduction  in  evi- 
dence against  him  of  the  declarations  of  McGuire.  The  court 
overruled  said  objection,  and  Hanley  excepted  to  such  decision. 

WiLLiAJ^rs,  Geimshaw  &  Williams,  for  Appellant, 

C.  L.  HiGBEE,  for  Appellee. 

Breese,  J.  The  only  question  in  this  case  is,  were  the  ad- 
missions of  McGuire,  not  being  made  in  the  hearing  or  presence 
of  Hanley,  proper  evidence  to  charge  Hanley? 

McGuire  was  in  possession  of  the  land  which  Erskine  had 
recovered  in  ejectment  against  Hanley,  but  whether  he  was  in 
under  Hanley,  or  not,  was  to  be  proved  like  any  other  fact. 
Proving  this  fact  would  establish  privity  when,  being  estab- 
lished, McGuire's  declarations  might  be  admissible. 

A  familiar  principle  of  evidence  is,  that  the  best  evidence  of 
[*267]  which  the  nature  of  the  case  admit,  must  be  produced. 
McGuire's  own  testimony  was  the  best  evidence,  and  he  should 
have  been  called. 

It  is  on  this  principle  that  a  declaration  or  admission  by  the 
jDarty  under  whom  a  defendant  in  replevin  makes  cognizance,  is 
not  evidence  for  the  plaintiiF,  for  the  party  himself  may  be 
called. 

There  being  no  privity  shown  between  McGuire  and  Hanley, 
McGuire's  admissions  as  to  his  tenancy,  cannot  be  used  to  the 
prejudice  of  Hanley.  The  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


George   W.  Baxter,   Appellant,   v,   Elijah    Knox, 

Appellee. 

APPEAL  FROM  CASS. 

In  an  action  of  covenant  on  alease  for  "an  entire  fann,"  if  the  lease  offered  in 
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evidence  is  only  for  a  part  of  the  farm,  and  the  reservation  is  not  noticed  in 
the  declaration,  the  variance  between  the  allegation  and  proof  is  fatal;  the 
plaintiff  might  recover  rent  for  the  parts  reserved. 
The  safer  mode  of  pleading  in  such  a  case,  would  be  to  set  out  the  lease  in  '  'hcec 
verba." 

The  defendant  in  appeal  commenced  an  action  of  covenant 
against  the  appellant  to  the  November  term,  A.  D.  1855,  of  the 
Cass  Circnit  Conrt.  The  declaration  contains  one  connt  and 
fonr  assignments  of  breaches  upon  the  following  contract : 

Kisow  ALL  Men  by  these  Presents,  That  I,  Gr.  W.  Baxter,  of  Brown 
county,  and  State  of  Illinois,  have  this  day  rented  my  entire  farm,  on  which  I 
now  reside,  to  Elijah  Knox,  of  the  above  named  county  and  State,  for  the  year 
1853,  for  one-third  of  the  crop;  said  Knox  agrees  to  cultivate  the  farm  in  good 
order  and  good  time  in  corn  and  oats,  etc.,  and  deliver  said  Baxter  one-third  of 
the  corn,  husked  and  in  his  crib,  or  cut  up  and  shocked  as  said  Baxter  may  direct, 
and  the  third  of  the  small  grain  in  the  shock ;  said  Baxter  agrees  to  put  an  addi- 
tional room  to  the  end  of  the  house,  and  a  shed  of  eight  feet  in  width  the  entire 
length  of  the  house,  and  also  a  room  up  stairs  the  length  of  the  building,  and 
plaster  aU  the  rooms,  the  work  so  to  be  done  as  soon  as  convenient;  said  Baxter 
to  have  one  room  to  himself,  a  lot  for  himself,  and  now  for  the  use  of  cows, 
horses,  calves  and  hogs;  said  Knox  agrees  to  board  the  hands  that  said  Bax- 
ter wants  boarded  while  making  brick,  for  one  dollar  each  per  week;  said  Bax- 
ter is  also  to  furnish  a  good  girl  to  help  do  the  work  while  the  hands  are 
hoarded  ;  said  Baxter's  washing  is  to  be  done  during  the  time  he  furnishes  a 
girl,  in  the  bargain  ;  said  Baxter  is  to  have  a  place  somewhere  in  the  house 
to  lodge  his  hands  while  making  brick.  Given  under  our  hands  and  seals, 
March  19th,  1853. 

G.W.BAXTER,     [seal.] 
E.  KNOX.  [seal.] 

The  plaintiff,  in  his  declaration,  describes  the  instrn-  [  *268  ] 
ment  sued  upon  as  follows  :  For  that  whereas  heretofore,  to  wit: 
on  the  9th  day  of  March,  1858,  at  the  county  and  State  aforesaid, 
by  a  certain  indenture  then  and  there  made  between  the  said 
defendant  and  the  said  plaintiff,  which  said  indenture,  sealed 
with  the  seal  of  tliesaid  defendant,  the  said  plaintiff  now  brings 
here  into  court,  the  date  whereof  is  the  day  and  year  aforesaid, 
the  said  defendant  did  rent,  demise,  lease  and  to  farm  let  unto 
the  said  plaintiff  a  certain  messuage  and  premises  therein  more 
particularly  mentioned,  being  liis  entire  farm  on  which  he  then 
resided,  for  the  year  1853,  and  the  said  defendant  did,  in  and 
by  the  said  indenture,  etc. 
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The  breaches  assigned  are  :  1st,  that  defendant  did  not  per- 
mit plaintifl'  to  have  the  entire  farm  ;  2nd,  that  defendant  did 
not  build  a  room  or  shed  ;  3rd,  and  did  not  fix  a  room  up  stairs  ; 
4th,  that  defendant  did  not  furnish  a  girl. 

Defendant  pleaded :  1st,  non  est  factum  /  2nd,  that  defend- 
ant had  kept  his  covenants  ;  3rd,  that  plaintiff  hath  not  per- 
formed his  covenants  ;  ujjon  which  issue  was  taken. 

A  trial  was  had  ;  the  plaintiff  offered  the  contract  aforesaid, 
to  which  the  defendant  objected  ;  the  objection  was  overruled, 
the  contract  read,  to  which  decision  the  defendant  excepted. 
The  plaintiff  then  proved  the  other  issue,  and  the  jury  found  a 
verdict  for  the  plaintiff  for  sixty  dollars. 

The  plaintiff  moved  for  a  new  trial,  for  the  following  among 
other  reasons  : 

Because  the  court  erred  in  allowing  the  lease  read  in  evidence 
to  be  read  as  evidence  in  said  cause  ;  which  motion  the  court, 
"Walker,  Judge,  presiding,  overruled  and  rendered  judgment 
for  plaintiff,  to  which  decision  of  the  court,  the  defendant 
excepted. 

J.  S.  Bailey,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

Beeese,  J.  The  declaration  in  this  case  is  in  covenant  on  a 
lease  for  "an entire  farm,"  and  the  lease  offered  in  evidence  is 
not  for  an  entire  farm,  but  with  reservations  of  certain  parts  of 
it,  and  which  are  not  noticed  or  alleged  in  the  declaration. 
The  breach  is,  plaintiff  did  not  enjoy  the  entire  farm.  The 
variance  is  palpable,  and  should  have  been  so  ruled  by  the  Cir- 
cuit Court.  By  the  pleadings,  as  they  stand,  the  plaintiff  might 
recover  damages  of  the  defendant  for  withholding  those  very 
parts  of  the  farm  which,  by  the  lease,  he  was  authorized  to 
withhold. 

[*269]  This  objection  was  made  at  the  Circuit  Court  and 
overruled,  and  exception  taken,  and  is  here  assigned  for  error^ 
The  error  is  well  assigned.  It  would  be  a  safe  mode,  in  plead- 
ing this  lease,  to  set  it  out  in  hcBc  verba. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgtnent  reversed. 
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Samuel  Peeples,  Appellant,  v.  Savilla  Peeples,  Ap- 
pellee. 

APPEAL  FROM  COLES. 

In  a  case  for  divorce,  wliere  the  process  from  one  county  was  sent  to  another 
for  service  upon  defendant,  and  he  submits  to  the  jurisdiction  by  fihng  an 
answer,  and  goes  to  trial,  a  motion  to  dismiss,  after  verdict,  for  want  of 
jurisdiction,  comes  too  late;  the  objection  is  a  dilatory  one,  and  should  be 
taken  before  trial. 

This  was  a  proceeding  instituted  in  the  Coles  Circuit  Court, 
by  Savilla  Peeples,  of  the  county  of  Edgar,  against  Samuel 
Peeples,  of  the  county  of  Hancock,  all  in  the  State  of  Illinois, 
praying  divorce,  alimony,  etc. 

The  record  shows  that  Savilla  Peeples  filed  in  the  Coles  Cii-- 
cuit  Court,  on  the  18th  day  of  February,  A.  D.  1856,  her  bill 
of  complaint,  in  which  she  charges  her  intermarriage  with 
Samuel  Peeples,  (whom  she  makes  defendant  thereto.)  their 
cohabitation  for  a  certain  time,  averring  good  conduct  on  her 
part,  etc.,  but  alleging  that  her  husband,  either  from  bad  dis- 
position or  from  improper  advice,  took  her  back  to  her  father's 
in  Edgar  county,  and  left  her  wholly  unpro^dded  for,  in  a  state 
of  pregnancy,  that  she  had  ever  since  remained  in  said  county 
of  Edgar;  that  her  husband  had  remained  absent  from  her  ever 
since,  being  more  than  two  years,  failing  to  provide  for  her  and 
her  child,  then  about  seventeen  months  old;  that  her  husband 
was  worth  from  one  to  two  thousand  dollars  in  personal  prop- 
erty, and  a  tract  of  land  in  Coles  county,  which  was  described 
as  worth  over  two  thousand  dollars.  Bill  further  admitted 
that  tlie  cause  of  action  accrued  in  the  county  of  Coles.  The 
prayer  of  the  bill  is  for  divorce,  the  custody,  etc.,  of  the  infant, 
and  alimony  out  of  husband's  estate;  it  also  contains  a  prayer 
for  an  injunction  and  for  general  relief. 

Process  issued  to  Hancock  county,  in  accordance  with  prcB- 
cipe,  and  returned,  served  by  delivery  of  copy  to  defendant. 

At  the  April  term,  A.  D.  1856,  defendant  applied  for  a  con- 
tinuance, which  was  allowed. 
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[*2T0]  At  the  October  term,  A.  D.  1856,  of  said  court,  the 
cause  was  continued  generally. 

At  the  May  term,  A.  D.  1857,  of  said  court,  defendant  filed 
his  answer  to  complainant's  bill,  in  which,  after  rieserving  the 
benefit  of  exceptions,  etc.,  complainant  admitted  the  marriage, 
but  denied  that  complainant  had  conducted  herself  well,  and 
charged  abandonment  on  her  part  against  every  influence  he 
could  exert  over  complainant;  that  she  abandoned  him  with- 
out cause,  and  was  guilty  of  duplicity  towards  him  in  order  to 
get  away ;  that  he  did  all  he  could  to  get  her  to  return,  but  she 
refused;  defendant  admitted  absence  of  two  years,  charged  it 
IS  voluntary  on  part  of  complainant.  Defendant  thereupon 
asked  to  be  discharged  with  his  costs. 

To  this  answer  the  complainant  filed  her  replication. 

Whereupon  the  cause  came  on  before  a  jury,  which,  after 
hearing  the  evidence,  returned  a  verdict,  that  "  we,  the  jury,  do 
ftnd  that  the  defendant,  Samuel  Peeples,  had  willfully  abandoned 
liis  said  wife,  Savilla  Peeples,  the  complainant,  for  more  than 
two  years  next  preceding  the  filing  of  her  said  bill  in  this  cause, 
and  had  remained  absent  from  her,  the  said  complainant,  ever 
since." 

The  record  then  shows  that  after  the  rendition  of  the  verdict 
by  the  jury,  and  previous  to  the  decree  of  the  court,  the  defend- 
ant moved  to  dismiss  the  cause  for  want  of  jurisdiction,  and  that 
this  motion  was  overruled,  and  exceptions  made  to  the  action 
of  the  court  in  so  doing.  The  record  then  proceeds  with  the 
decree  of  the  court,  dissolving  the  bonds  of  matrimony  between 
complainant  and  defendant,  giving  to  her,  the  complainant, 
the  custody  of  the  child,  and  seventy-five  dollars  alimony 
for  her  and  its  support,  decreeing  it  to  be  a  lien  upon 
real  estate  set  out  in  bill,  and  decreeing  further  execution  for 
each  installment,  etc.,  together  with  costs  of  proceedings;  that 
thereupon  defendant  prayed  an  appeal,  which  was  allowed  by 
the  court. 


C.  H.  Constable,  for  Ap2'>ellant. 

O.  B.  FicKLiN,  for  Appellee. 
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Bkeese,  J.  The  question  in  this  case  is  as  to  the  jurisdiction 
of  the  Circuit  Court  of  Coles  county. 

The  record  shows  that  complainant  was  a  resident  of  Edgar 
county  when  the  bill  was  filed,  and  the  defendant  a  resident  of 
Hancock  county,  to  which  the  process  was  sent  from  Coles. 
The  domicil  of  both  parties  when  living  together,  and  at  the 
time  of  abandonment  by  defendant,  was  Coles  county. 

The  defendant  aj)peared  to  the  suit  and  filed  his  answer,  [■^'271  ] 
and  submitted  his  defense  on  the  merits.  'No  objection  was  made 
to  the  jurisdiction  of  the  court  until  after  trial  and  verdict,  when 
a  motion  was  made  to  dismiss  the  suit  for  want  of  jurisdiction. 

The  Circuit  Courts  have  general  jurisdiction  of  the  subject  of 
divorces,  and  the  defendant  in  this  case  voluntarilv  submitted 
to  the  jurisdiction  over  his  person. 

The  objection  being  of  a  dilatory  character,  should  have  been 
made  before  trial,  by  motion  or  by  plea  in  abatement — answer- 
ing to  the  merits,  waives  the  objection.  Gillilan  v.  Gray,  14 
Bl.  R.  416. 

The  decree  is  aflirmed,  with  costs. 

Decree  affirmed. 


The  President  and  Trustees  of  the  Town  of  Jack- 
sonville, Plaintiffs  in  Error,  v.  John  Holland  and 
Jonathan  Neely,  Defendants  in  Error. 

ERROR    TO    MORGAN. 

Tn  a  suit  under  a  city  ordinance,  for  selling  liquor,  the  fact  that  the  liquor  was 
owned  by  three,  only  two  of  whom  are  sued,  makes  no  objection  to  a  recovery. 
Such  an  action  is  in  the  nature  of  a  tort,  in  which  one  or  more  of  the  offend- 
ing parties  may  be  sued. 

Those  who  maintain  a  nuisance,  one  or  more,  are  liable  to  the  penalty. 

Objection  to  the  sufficiency  of  the  proof  of  an  ordinance,  should  be  taken  at  the 
trial  below;  it  is  too  late,  when  taken  in  the  Supreme  Court. 

Plaintiffs  sued  the  defendants  in  debt,  before  a  justice  of  the 
peace,  for  penalties  incurred  in  breach  of  ordinance  relating  to 
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sale  of  spirituous  liquors,  and  recovered  a  judgment  of  8-iO; 
from  which  the  defendants  appealed ;  and  on  trial  in  the  Circuit 
Court,  a  verdict  was  found  for  the  defendants,  and  judgment 
entered  thereon  in  their  favor. 

The  defendants  proved  that  they  and  one  Fitzsimmons  were 
partners  in  the  establishment  at  which  the  whisky  was  sold, 
and  when  it  was  sold;  and  this  being  all  the  evidence  in 
the  case,  at  the  instance  of  the  defendants  the  court  gave  the 
following  instructions : 

The  court  instruct  the  juiy  that  they  cannot  find  for  the  plain- 
tiff in  this  action,  unless  they  believe  from  the  evidence  that 
both  the  defendants  were  jointly  interested  in  selling  liquor  to 
the  witness ;  and  proof  that  either  one  or  the  other  sold  the 
liquor,  without  proof  that  they  were  jointly  interested  in  it,  is 
[  '^272  ]  not  sufficient  to  found  a  verdict  upon  against  either  one  or 
both  defendants. 

That  unless  the  plaintiffs  have  proven  that  the  ordinances 
were  published,  passed  and  promulgated  in  accordance  with  the 
charter  and  by-laws  of  the  town  of  Jacksonville,  ten  days  be- 
fore the  going  into  effect  of  the  same,  and  unless  they  have  also 
proven  the  adoption  of  said  by-laws  by  virtue  of  said  charter, 
requiring  said  mode  of  publication,  they  cannot  find  for  plain- 
tiffs, and  must  find  for  defendants. 

That  if  the  jury  believe  from  the  evidence  that  the  account 
upon  which  witness  Tomer  thinks  he  paid  for  liquor,  was  an  ac- 
count in  favor  of  ISTeely  &  Co.,  (consisting  of  John  Holland, 
Jonathan  ISTeely  and  Oscar  D.  Fitzsimmons, )  they  cannot  find  for 
plaintiffs,  against  the  defendants  Holland  &  Neely,  but  must  find 
for  the  defendants. 

Plaintiffs  excepted  to  the  giving  of  the  instructions,  and 
moved  the  court,  Woodson,  Judge,  presiding,  for  a  new  trial  on 
the  gi'ound  of  WTong  instructions  in  behalf  of  defendants; 
which  motion  was  overruled,  and  the  plaintiffs  excepted. 


D.  A.  Smith,  for  Plaintiffs  in  Error. 

J.  Grimshaw,  for  Defendants  in  Error. 

Beeese,  J.     This  court  has  already  passed  upon  the  validity 
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of  the  ordinance  of  the  to"^\Ti  of  Jacksonville,  declaring  groce- 
ries for  the  sale  of  intoxicatino;  drinks  nuisances.  The  fact 
that  the  liquor,  in  this  case,  was  jointly  o^ned  by  three  persons, 
only  two  of  whom  are  sued,  was  considered  by  the  Circuit 
Court  a  fatal  objection  to  a  recovery,  and  the  court  gave  in- 
structions to  that  effect  to  the  jury. 

Assimilating  it  to  a  case  of  contract  where  all  the  parties 
in  interest  must  sue  and  be  sued,  is  the  reason,  doubtless,  why 
such  instructions  were  given. 

We  think  it  is  wholly  immaterial  who  owned  the  liquor  or  the 
grocery.  It  is  sufficient  to  charge  the  guilty  actors  in  a  forbid- 
den transaction — made  a  misdemeanor  by  law.  It  is  in  the 
nature  of  a  tort^  in  which  one  or  more  of  the  offending  parties 
may  be  sued,  for  torts  are  joint  and  several.  Those  who  are 
active  in  maintaining  the  nuisance,  one  or  more,  are  liable  to 
the  penalty. 

On  the  other  point,  no  objection  was  made  on  the  trial  to  the 
sufficiency  of  the  proof  of  the  publication  of  the  ordinance; 
it  passes  without  objection.  It  is  now  too  late  to  make  it.  The 
judgment  is  reversed,  and  cause  remanded. 

Judgment  reversed. 


Absalom  Adams,  Plaintiff  in  Error,  i;.  Maktin  [*273] 
D.  Haedin,  Defendant  in  Error. 

EEROR   TO   SCOTT. 

Counts  in  debt  and  assumpsit  cannot  be  joined,  and  a  demurrer  to  a  plea, 
filed  in  such  a  case,  should  be  carried  back  to  the  declaration.  Judgment 
should  be  given  against  the  party  committing  the  first  fault  in  pleading. 

The  defendant  in  error,  as  assignee  of  a  promissory  note, 
sued  the  plaintiff  in  error,  impleaded  with  one  James  Turner, 
in  the  court  below,  and  filed  his  declaration,  containing  a  special 
count,  in  debt,  on  the  note,  and  the  common  counts  in  assump- 
sit, the  declaration  concluding  in  debt. 

To   this  declaration  defendant   below  filed   a   special  plea, 
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alleo-ing,  tliat,  as  to  $50,  part  of  the  debt  claimed  in  said  decla- 
ration, and  as  to  $90,  part  of  the  damages  claimed  therein, 
plaintiff  actio  non,  because  the  plaintiff  below,  before  said  note 
was  assigned  to  him,  and  after  the  accrual  of  the  causes  of 
action  set  out  in  the  declaration,  accepted  from  the  defendant, 
on  account  of  said  note  and  said  causes  of  action,  certain  arti- 
cles of  personal  property,  valued  by  them  at  $65,  in  satisfaction 
of  $50,  due  on  said  note,  and  in  full  satisfaction  of  all  other 
claims  held  by  him  against  defendant  below. 

To  this  plea  defendant  filed  a  general  demurrer,  which  de- 
murrer was  by  the  court  sustained  to  said  plea,  and  judgment 
rendered  for  the  plaintiff  below,  against  the  plaintiff*  in  error, 
for  his  debt  and  damages. 

Plaintiff  in  this  court  assigns  for  error: 

1.  That  the  court  sustained  said  demurrer  to  the  plea,  when 
it  ought  to  have  sustained  it  to  the  declaration. 

2.  That  the  court  erred  in  rendering  judgment  for  the 
plaintiff  below,  and  in  not  rendering  judgment  for  the  defend- 
ant below,  upon  the  record. 

Knapp  &  Case,  for  Plaintiff  in  Error. 

Berry  &  Haldeman,  for  Defendant  in  Error. 

Breese,  J.  The  first  count  in  the  declaration,  in  this  case, 
is  in  debt  on  a  promissory  note.  The  common  counts  are  in 
assumpsit. 

To  the  plea  of  part  payment  plaintiff  demurred,  and  the 
demurrer  was  sustained  by  the  court.  v 

[*274]  The  error  assigned  is,  that  the  court  sustained  the  de- 
murrer to  the  plea,  when  it  should  have  been  sustained  to  the 
declaration. 

We  think  the  error  is  well  assigned.  The  rule  is  universal, 
and  without  exception,  that  debt  and  assumpsit  cannot  be  joined 
in  the  same  declaration.     1  Ch.  PL  231. 

There  being  an  improper  joinder  of  counts,  the  demurrer  to 
the  plea  should  have  been  made  to  reach  that  objection  by  car- 
rying it  back  to  the  narr.,  on  the   principle  that  judgment 
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should  be  given  against  the  party  committing  the  first  fault  in 
pleading. 

It  is  not  like  the  case  in  4th  Oilman,  40,  where,  there  being 
two  good  counts  in  the  declaration,  and  no  improper  joinder, 
the  demurrer  in  that  case  was  properly  confined  to  the  plea. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jacob    Whisler,     Plaintiff   in    Error,    v.    William 
E-OBEKTS,  Defendant  in  Error. 

ERROR  TO  FULTON. 

In  replevin,  the  affidavit  need  not  allege  that  the  property  claimed  was  un- 
lawfully taken  or  detained. 

Our  statute  has  enlarged  the  remedy  by  replevin,  and  the  action  is  made  tran- 
sitory and  no  special  venue  is  required. 

When  the  testimony  is  conflicting,  and  there  are  no  facts  in  the  case  to  guide 
the  court,  it  will  be  presumed  that  the  jury,  having  superior  opportunities 
for  doing  so,  properly  weighed  the  testimony. 

A  mortgagee  of  personal  property,  (where  the  mortgage  does  not  provide  that 
the  mortgagor  may  retain  possession,)  may,  if  he  gets  possession  peaceably, 
retain  the  property,  unless  other  hens  upon  it  had  intervened,  while  the 
mortgagor  was  in  possession. 

This  is  an  action  of  replevin.  The  defendant  in  error  com- 
menced his  suit  against  the  plaintiff  in  error,  in  the  Fulton 
Circuit  Court,  on  the  28th  Sept.,  1857,  by  the  filing  of  an  affi- 
davit which  reads  as  follows,  to  wit: 


[S,  j. 


STATE  OF  ILLINOIS, 

COUNTY  OF  FULTON 

On  this  24th  day  of  September,  A.  D.  1857,  came  before  me  the  un- 
dersigned circuit  clerk  of  said  county,  William  Roberts,  who,  being  first 
duly  sworn,  upon  his  oath  says,  that  he  is  owner  of  and  lawfully  entitled 
to  the  possession  of  a  certain  span  of  mares,  both  gray,  one  three 
years  old  past,  and  the  other  supposed  to  be  ten  years  old,  and  the 
said  last  mentioned  mare  being  bhnd  of  one  eye,  one  two-horse 
wagon  and  one  set  of  double  harness,  all  of  the  value  of  two  hundiel 
and  fifty  dollars,  and  that  said  propei-ty  is  now  in  the  possession  of  one  [  *275  ] 
Jacob  Whisler,  of  said  county  and  State,  and  that  said  chattels  have  not  been 

325 


275  SPEIIS^GFIELD, 


Whisler  r.  Roberts. 


taken  for  any  tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of  this  State, 
nor  seized  under  any  execution  or  attachment  ag-ainst  the  goods  and  chattels 
of  him  the  said  William  Eoberts,  and  further  says  not. 

The  writ  issued  in  the  usual  form  and  was  returned  as 
follows,  to  wit: 

STATE  OF  ILLINOIS,  } 

FUXTON  COUNTY.    ) 

I  do  hereby  certify  that  I  have,  this  '29th  day  of  September,  1857,  served 
the  witliin  writ  of  replevin  by  dehvering  the  within  named  personal  property 
to  William  Roberts. 

I  have  served,  by  reading  the  within  writ  to  Jacob  Whisler,  this  20th  day 
of  October,  1857. 

WM.  M.  STANDARD,  Sheriff. 

The  declaration  contained  two  counts:  1st,  For  wrongful 
taking.     2nd,  For  a  ^vl•ongful  detention. 

At  the  ISTovember  term,  1857,  Walker,  Judge,  presiding,  the 
defendant  below,  moved  the  court  to  dismiss  the  suit  and  quash 
the  affidavit  and  writ,  because  the  affidavit  was  insufficient. 
The  motion  was  overruled,  and  the  defendant  excepted. 

The  defendant  then  filed  several  pleas,  to  wit: 

1.  To  the  first  count,  no7i  vej}if. 

2.  To  the  second  count,  noiv  detinet. 

3.  The  property  was  not  the  plaintiff's. 

4.  Property  in  John  Strickland  and  not  in  the  plaintiff. 

5.  Property  in  John  Strickland;  that  the  defendant  was  a 
constable  and  had  an  execution  issued  by  Henry  Walker,  a 
j  iistice  of  the  peace,  on  a  judgment  rendered  by  him  in  favor  of 
Joseph  W,  Wyman  and  Henry  Hippie  vs.  Strickland,  for  the 
sum  of  $41.50  and  costs,  which  was  dated  31st  August,  1857, 
and  was  placed  in  defendant's  hands  on  that  day,  at  9  o'clock ; 
that  he  had  two  other  executions,  issued  by  Thomas  IST.  Hamil- 
ton, a  police  magistrate  for  the  city  corporate  of  Canton,  on 
judgments  rendered  by  him  on  the  17th  September,  1857,  in 
favor  of  William  and  Wilson  Hulet,  and  Townsend  Atwater  vs. 
Strickland,  dated  and  placed  in  the  hands  of  the  defendant  on 
the  same  day  that  the  judgments  were  rendered,  one  for  $63.04 
and  costs,  and  the  other  for  $53  and  costs;  that  the  defendant 
took  the  property  by  virtue  of  the  first  execution  and  levied 
upon  it,  and  afterwards,  on  the  19th  Sept.,  1857,  he  levied  the 
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two  last  executions  on  tlie  property,  and  so  kept  and  held  the 
same  bj  virtue  thereof. 

The  plaintiff  added  similiter  to  the  1st  and  2nd  [  *276  ] 
pleas;  to  the  3rd,  4th,  and  5th,  replied  double:  1st,  That  the 
property  was  the  plaintiff's.  2nd,  That  the  plaintiff  was  en- 
titled to  the  immediate  possession  of  the  property.  With  the 
issues  tendered  the  defendant  joined. 

The  issues  found  were: 

1.  J^on  cejpit. 

2.  I^on  detinet. 

3.  The  property  in  plaintiff. 

4.  The  right  of  the  plaintiff  to  immediate  possession. 

On  the  trial  before  a  jury,  the  plaintiff  offered  in  evidence  a 
chattel  mortgage,  bearing  date  Feb.  11, 1857,  executed  by  John 
Strickland  to  the  plaintiff,  conveying  the  property  in  contro- 
versy, conditioned  upon  the  payment  of  four  notes  described  to 
be  void,  together  with  two  notes  set  forth  in  the  mortgage,  which 
mortgage  was  not  acknowledged  in  the  manner  required  by  the 
statute,  and  contained  no  other  condition.  One  of  the  notes  was 
assigned  by  the  plaintiff'  to  Lorenzo  Roberts.  At  the  same  time 
the  plaintiff  proved  by  B.  C.  Johnson  that  Strickland  had 
acknowledo'ed  to  him  that  he  had  executed  the  morto-ao-e. 

The  defendant  objected  to  this  evidence,  but  the  court  over- 
ruled the  objection  and  permitted  the  mortgage  and  notes  to  be 
read  by  the  jury. 

The  plai)itiff  produced  Lorenzo  Roberts  as  a  witness,  wdio 
testified  that  he  was  the  father  of  the  plaintiff';  that  the  horses 
and  wagon  had  onte  been  owned  by  the  plaintiff',  but  in  Febru- 
ary last  he  had  sold  them  to  Strickland  and  took  the  mortgage 
to  secure  the  payment;  that  in  tlie  month  of  July,  before  corn 
was  ripe,  after  wheat  .was  cut  and  stacked,  the  plaintiff,  witness, 
Strickland  and  Stephen  Roberts  were  at  the  place  where  Strick- 
land had  resided,  under  a  shed,  when  plaintiff  said  to  Strickland 
that  he  wanted  him  to  make  him  safe  for  the  pay  on  the  horses 
and  wagon,  to  which  Strickland  replied  that  he  would  make 
him  safe;  the  plaintiff  proposed  to  take  the  property,  which  was 
near  by,  and  put  in  the  pasture  of  witness,  about  a  quarter  of  a 
mile  distant,  and  go  to  Canton,  (15  miles  distant,)  to  see  if  it 
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could  not  be  arranged;  tliej  were  to  remain  there  until  the 
arrangement  was  made;  to  this  Strickland  agreed;  the  horses 
and  wagon  were  then  taken;  the  horses  put  in  pasture,  and 
wagon  in  barnyard  of  witness;  the  plaintiff,  witness  and  Strick- 
land went  to  Canton  with  the  team  and  wagon  of  Stephen 
Roberts;  a  short  time  afterwards  the  defendant  and  Wilson 
came  to  the  house  of  the  witness,  searching  for  the  property,  to 
levy  on  it  with  executions  against  Strickland. 

On  cross-examination,  the  witness  stated  that  at  the  time  of 
the  transaction,  Strickland  had  partly  removed  east  of  the 
[*277]  Illinois  river,  and  j^laintiff  gave  that  as  a  reason  for 
desiring  to  make  the  arrangement;  they  talked  of  going  to  see 
Hulets  and  Atwater,  and  Wyman,  at  Canton,  and  were  to  see 
them  to  make  the  arrangement;  the  property  was  to  be  left  in 
the  pasture  until  they  went  to  Canton  and  made  the  arrange- 
ment; nothing  was  said  as  to  what  should  be  done  incase  it  was 
not  made;  no  arrangement  was  made;  something  was  said  while 
at  Canton,  about  Strickland  confessing  judgments  to  Unlets  and 
Atwater,  and  execution  issuing;  they  returned  from  Canton  in 
the  evening,  and  the  horses  and  wagon  were  gone;  Strickland 
asked  for  them,  got  mad  and  swore  pretty  hard  because  they 
had  been  taken  away,  and  said  he  would  have  them  if  they  were 
to  be  found;  the  conversation  took  place,  the  property  was  left 
at  the  pasture,  and  the  parties  went  to  Canton  and  returned,  all 
on  the  same  day ;  at  the  time  wheat  had  been  cut  and  stacked ; 
harvest  was  late ;  the  time  must  have  been  the  last  of  August  or 
first  part  of  September,  but  could  not  state  the  time  exactly. 

The  plaintiff  tlien  produced  Stephen  Roberts,  who  testified 
that  the  time  of  the  transaction  was  the  last  of  August  or  first 
part<)f  September;  that  Strickland  said  he  would  not  be  able 
to  keep  the  team  and  wagon  unless  some  arrangement  was 
made;  that  he  would  go  to  Canton  and  give  plaintiff  personal 
security,  and  until  it  was  done  the  proj^erty  should  be  put  in 
Lorenzo  Roberts'  pasture;  in  the  evening,  when  the  parties 
returned,  there  was  some  hard  words  by  Strickland,  because  the 
horses  and  wagon  were  gone;  that  evening  the  witness  delivered 
the  property  to  plaintiff,  and  the  next  day  (Friday)  witness 
took  them  to  Prairie  City,  in  McDonough  county,  and  left  them 
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in  the  care  of  Mr.  White;  the  next  day  after  that  (Saturday) 
^vitnes8  saw  Strickland  driving  the  horses  and  wagon  towards 
Canton,  between  Ellisville  and  Canton,  and  in  Fulton  county. 

On  cross-examination,  the  witness  stated  that  the  officers  at 
Canton  then  had  execution  against  him;  in  the  evening,  when 
they  returned,  Strickland  said  the  property  was  his,  and  swore 
he  would  have  the  horses  and  wagon  if  he  waded  in  blood  up  to 
his  knees.  He  staid  about  fifteen  minutes  and  left,  going  in  the 
direction  of  his  father-in-law's.  In  the  morning,  before  they 
started  to  Canton,  the  plaintiif  told  the  witness  to  put  the  horses 
and  wagon  where  Strickland  could  not  find  them  when  they 
came  back.  While  they  were  gone,  witness  moved  them  into  a 
lot  back  of  the  house,  out  of  sight;  started  the  next  morning 
before  daylight,  under  the  direction  of  the  plaintifl',  to  Prairie 
City,  arriving  there  about  noon.  The  witness  started  on  his 
return  about  two  o'clock,  and  near  dark,  between  Ellisville  and 
home,  the  witness  met  Strickland  going  to  Prairie  City  for  the 
team.  The  next  day  witness  saw  Strickland  with  the  property, 
going  to  Canton. 

On  re-examination  by  plaintiff,  the  witness  said  after  [  *378  ] 
the  time  he  saw  Strickland  driving  the  team  to  Canton,  and  be- 
fore the  commencement  of  this  suit,  he,  in  company  with  plain- 
tifii',  met  defendant  on  the  sidewalk,  in  Canton;  plaintiff  there 
told  the  defendant  he  wanted  the  wagon  and  horses ;  the  defend- 
ant said  he  had  them,  and  he  could  not  have  them  unless  he  got 
them  according  to  law. 

On  further  cross-examination,  he  said  that  at  the  time  of  this 
conversation  he  did  not  know  M^here  the  property  was ;  he  had 
not  seen  it  from  the  time  Strickland  was  driving  it  until  after 
this  suit  was  commenced,  when  it  was  delivered  by  the  sheriff 
to  the  plaintiff. 

The  plaintiff  then  called  on  defendant  to  produce  the  execu- 
tions described  in  the  5th  plea,  which  were  produced,  and  by  the 
plaintiff  offered  in  evidence  with  their  endorsements.  The  de- 
fendant objected,  and  the  court  sustained  the  objection. 

Stephen  Eoberts  was  recalled,  and  testified  that  the  time  of  the 
leaving  the  horses  in  the  pasture,  etc.,  was  on  the  last  Thursday 
of  August. 
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On  cross-examination,  he  stated  that  be  knew  it  was  on  that 
day  because  he  had  a  note  to  "WJieeler  which  fell  due  on  that 
day,  and  which  he  paid  on  the  day  it  was  dne,  the  26tb  or  2Tth 
of  August ;  tlie  note  was  at  home  in  his  trunk,  and  he  bad  not 
seen  it  since  the  day  be  paid  it. 

The  defendant  then,  in  support  of  the  issues  on  his  part,  pro- 
duced t/ohn  Strickland,  who  testified  that  be  was  the  defendant 
in  the  executions,  and  the  mortgagor  of  the  property;  that  at 
the  time  of  the  conversation  at  the  shed,  and  leaving  the  horses 
in  the  pasture,  etc.,  he  had  partly  removed  to  Tazewell  county, 
and  bad  taken  bis  family  there;  that  his  business  back  was  to 
make  an  arrangement  with  the  plaintiff  in  pursuance  of  an 
agreement.  The  plaintiff  had  proposed  to  take  back  the  prop- 
erty, refund  $140  he  bad  received,  and  rescind  the  sale.  They 
went  to  Canton  for  the  plaintiff  to  borrow  the  $14:0  to  repay 
witness.  He  was  unable  to  do  so,  and  the  arrangement  fell 
through  in  consequence.  "Wliile  at  Canton,  witness  confessed 
two  judgments  in  favor  of  Hulets  and  Atwater,  before  Hamilton, 
]3olice  magistrate,  and  executions  were  issued,  and  placed  in 
defendant's  bands  on  the  same  day.  This  was  in  Sei^tember. 
At  the  time,  defendant  had  other  executions  against  witness — 
one  in  favor  of  Wyman  and  Hippie,  and  another  in  favor  of 
Jesse  Walling,  for  the  use  of  Stephen  Smith.  When  the  parties 
returned  from  Canton,  the  horses  and  wagon  were  gone,  and  he 
could  not  find  them.  Stephen  Roberts  said  be  didn't  know 
where  it  was.  The  witness  stayed  that  night  at  Mr.  Wilson's. 
The  next  morning,  in  company  with  Wilson  and  the  defendant, 
[  *279  ]  the  witness  went  to  Lorenzo  Roberts'  to  find  the  proj^erty. 
The  plaintiff  and  Stephen  Roberts  were  not  there;  Lorenzo 
Roberts  was ;  the  property  was  not  there ;  Lorenzo  Roberts  at  first 
disclaimed  any  knowledge  of  where  it  was,  but  afterwards  ad- 
mitted it  was  at  Prairie  City.  The  witness  then  started  to  Prairie 
City  for  it,  and  defendant  and  Wilson  back  to  Canton.  In  the 
conversation  at  the  shed,  the  witness  did  not  propose  to  give 
security  to  the  plaintiff;  the  witness  did  not  deliver  the  teain  to 
be  held  under  the  mortgage. 

John  Wilson  was  then  produced,  and  testified  that  in  the 
month  of  September  he  went  with  the  defendant  and  Strickland 
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to  the  house  of  Lorenzo  Eoberts,  to  look  for  the  horses  and 
wagon.  Lorenzo  was  at  home,  but  Stephen  and  plaintiff  not. 
"VYe  found  out  that  the  property  was  in  Prairie  City,  when 
Strickland  started  there  for  it;  defendant  and  witness  started 
back  to  Canton  and  directly  met  plaintiif ;  the  plaintiif  denied 
all  knowledge  of  the  property,  but  on  being  informed  that  we 
had  found  out,  he  admitted  that  it  was  at  Prairie  City,  and  that 
he  sent  it  there.  The  defendant  told  plaintiff  that  it  was  wrong 
to  run  off  Strickland's  team;  told  plaintiff  that  the  property 
belonged  to  Strickland,  and  he  had  gone  for  it.  Plaintiff  said 
he  wanted  to  make  his  debt  safe.  The  defendant  advised  the 
plaintiff  to  go  to  Prairie  City  and  give  it  up  to  Strickland. 
After  some  further  tallv  of  the  same  purport,  the  plaintiff,  on 
leaving,  said  he  would  go  home,  and  then  on  to  Prairie  City, 
and  deliver  up  the  property  to  Strickland. 

On  cross-examination,  lie  stated  that  the  plaintiff  did  not 
claim  the  property  as  his,  but  said  he  wanted  to  save  himself 
and  make  his  debt  safe ;  there  was  something  said  about  being 
advised  to  run  it  off. 

The  court  gave,  on  the  request  of  the  plaintiff,  the  following 
instructions,  to  each  of  which  the  defendant  excepted: 

1.  The  jury  are  instructed  that  it  is  not  necessary,  to  sup- 
port this  action,  that  there  should  be  a  wrongful  taking  of  the 
property  by  the  defendant,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  in  this  suit  had  the  same  in  his  possession, 
and  wrongfully  detained  the  same  after  demand  to  deliver  up 
the  same. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
in  this  case,  at  the  time  the  suit  was  commenced,  was  lawfully 
entitled  to  the  immediate  possession  of  the  property,  in  the 
declaration  described,  and  that  the  defendant  had  the  same  in 
his  possession,  and  that  a  demand  was  made,  and  a  refusal  to 
deliver  up  the  same  by  the  defendant,  they  will  find  for  the 
plaintiff. 

3.  The  jury  are  instructed,  that  under  a  mortgage  like  the 
one  in  evidence  before  the  jury  in  this  case,  the  mortgagee  [*280  ] 
is  entitled  to  the  immediate  possession  of  the  property  mortgaged, 
and  may  take  the  same,  and  reduce  the  same  into  possession,  at 
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any  time  before  the  riglits  of  creditors,  or  third  persons,  attach 
by  purchase,  or  by  lien  under  execution. 

Among  other  instructions  asked  by  the  defendant,  the  court 
gave  the  following,  to  wit: 

5.  If  the  jury  believe,  from  the  evidence,  that  the  only 
claim  to  the  property  in  the  plaintiff  was  derived  from  the 
mortgage  in  evidence,  and  that  the  property  was  retained  in  the 
possession  of  John  Strickland,  after  the  exj)iration  thereof,  and 
that  while  it  was  in  his  possession,  any  of  the  executions  in  the 
iiftli  plea  was  placed  in  the  hands  of  the  defendant,  then  the  law 
is,  that  the  property  was  liable  to  such  execution. 

6.  If  the  jury  believe  that  the  property  was  voluntarily 
delivered  to  the  plaintiff,  as  mortgagee  to  remain  in  his  posses- 
sion before  the  issuance  of  the  executions,  and  delivery  thereof 
to  the  defendant,  and  that  afterwards,  and  while  the  executions 
were  in  the  hands  of  the  defendant,  it  was  voluntarily  surren- 
dered by  the  plaintiff  to  John  Strickland,  then  the  plaintiff 
would  waive  his  right  to  claim  the  property,  as  against  the  cred- 
itors of  Strickland,  and  the  executions  in  the  hands  of  the 
defendant  would  become  a  lien  on  the  property. 

The  defendant  prayed  the  following  instruction,  which  the 
court  refused  to  give,  and  exception  was  taken: 

8.  If  the  jury  believe,  from  the  evidence,  that  the  property 
was  delivered  by  John  Strickland  to  the  plaintiff,  to  remain  until 
evening,  and  to  be  delivered  back  if  the  amount  paid  on  property 
was  refunded,  the  plaintiff  would  not  be  justified  in,  or  have  the 
right  to  retain  the  same  as  mortgagee,  and  the  same  would  be 
liable  to  execution  against  Strickland. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  and  also  in  arrest  of 
judgment.  Both  motions  were  overruled,  and  the  defendant 
excepted. 

The  errors  assigned  in  this  court  by  the  plaintiff  in  error,  are : 

1.  The  Circuit  Court  erred  in  refusing  to  quash  the  writ 
and  dismiss  the  suit.  v 

2.  The  Circuit  Court  erred  in  refusing  a  new  trial. 

3.  The  Circuit  Court  erred  in  refusing  to  arrest  the  judg- 
ment. 
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4.  Tlie  Circuit  Court  erred  in  rendering  judgment  for  the 
plaintiif. 

GouDY  &  JuDD,  Attorneys  for  Plaintiff  in  Error. 

C.  L.  HiGBEB  and  M.  Hat,  for  Defendant  in  Error. 

Breese,  J.  The  first  question  presented  by  the  record,  [  *281  ] 
is  the  sufficiency  of  the  affidavit  on  which  the  writ  of  replevin 
issued.  It  is  urged  by  the  plaintiff  in  error  that  it  is  insuffi- 
cient, because  it  does  not  contain  the  allegation  that  the 
property  was  unlawfully  taken,  or  unlawfully  detained. 

The  statute,  chap.  89,  H.  L.  1845,  title  "Replevin,"  requires 
no  such  allegation.  The  third  section  of  that  act  provides 
"  that  the  person  or  persons  bringing  such  action,  or  some  one 
in  his,  her  or  their  behalf,  shall,  before  any  writ  shall  issue, 
make  oath  or  affirmation  before  the  clerk  of  the  Circuit  Court, 
or  any  justice  of  the  peace  of  the  proper  county,  that  the  plain- 
tiff in  such  action  is  the  owner  of  the  property  described  in  the 
AVTit  and  about  to  be  replevied,  or  that  he  is  lawfully  entitled 
to  the  possession  thereof,  etc." 

The  affidavit  in  question  conforms  to  this  provision  in  every 
particular,  and  there  can  be  no  necessity  of  any  other  averments 
in  it  than  those  prescribed  by  the  statute.  We  therefore  adjudge 
it  sufficient. 

It  is  next  urged  that  the  action  is  local,  and  therefore  there 
should  be  an  averment  of  the  particular  place  where  the  property 
was  taken. 

At  common  law,  replevin  is  a  local  action,  and  the  place,  vill 
or  parish  must  be  averred.  Our  statute  has  enlarged  this 
remedy,  and  made  several  essential  changes  in  the  proceeding, 
so  that  it  is  now  a  statutory  remedy,  and  transitory  in  its  nature, 
and  no  special  venue  required  to  be  stated.  The  court  there- 
fore decided  correctly  in  overruling  the  motion  to  quash  the 
writ  and  affidavit  on  this  ground. 

The  next  objection  urged,  is  the  refusal  of  the  court  to  set 
aside  the  verdict,  as  not  sustained  by  the  evidence,  and  award  a 
new  trial. 

The  main  question  submitted  to  the  jury  was,  whether  the 
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property  was  delivered  to  Roberts  under  tlie  mortgage  to  luni 
by  Strickland,  before  the  execution  in  favor  of  Wyman  &  Hippie 
and  against  Strickland,  in  the  hands  of  Whisler,  as  constable, 
became  a  lien  on  Strickland's  property. 

The  proof  shows  that  this  execution  was  placed  in  the  con- 
stable's hands  on  the  31st  day  of  August,  1857.  On  that  day 
it  became  a  lien  on  the  property  in  Strickland's  hands,  as  well 
this  mortgaged  to  Roberts,  as  any  other  property,  the  plaintiffs 
in  execution  having  no  notice  of  the  mortgage. 

To  show  this  was  not  in  Strickland's  hands  or  possession  on 
that  day,  Stephen  Roberts  was  sworn  as  a  witness,  who  stated 
that  the  property  was  delivered  up  by  Strickland  to  William 
Roberts  on  the  26th  or  27th  of  August,  some  four  or  five  days 
before  the  delivery  of  the  execution  to  the  officer.  On  the  other 
[  "^282  ]  hand,  John  Strickland  testified  that  he  put  the  prop- 
erty in  Roberts'  possession,  temporarily,  on  the  day  certain 
other  executions  against  him  in  favor  of  Hulets  and  Atwater 
were  issued,  and  which  was  on  the  17th  day  of  September, 
1857. 

'Now,  here  the  witnesses  were  directly  opposed;  there  was  a 
conflict  in  the  testimony  for  the  jury  to  reconcile,  it  being  their 
peculiar  province  so  to  do,  or,  if  they  could  not  reconcile  it, 
then  to  determine  to  which  witness  they  would  give  the  most 
credit. 

In  determining  this,  the  jury  did,  of  course,  regard  all  the 
circumstances  surrounding  the  witnesses — their  manner  of  tes- 
tifying— their  bias — their  intelligence.  Having  determined  it, 
as  they  have,  we  cannot  say  they  have  not  determined  it  right, 
for  there  are  no  facts  in  the  case  to  guide  us,  the  one  way  or 
the  other.  The  jury  have  weighed  the  evidence,  and  we  are 
satisfied  with  their  finding. 

Another  objection  is  raised  to  the  instructions  given  on  behalf 
of  the  plaintiff  Roberts. 

On  a  careful  examination  of  them  in  connection  with  the 
evidence  in  the  cause,  we  are  unable  to  perceive  any  such  error 
in  them  as  would  justify  our  interference.  Nor  do  we  see  any 
error  in  refusing  to  give  the  eighth  instruction  asked  by  the 
defendant  Whisler. 
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That  instruction  assumes  that  Roberts,  by  the  mortgage,  had 
no  right  to  hold  the  property  unless  with  Strickland's  consent. 
It  will  be  seen  there  was  no  provision  in  the  mortgage  that 
Stricklpcud  should  retain  the  possession  of  the  property.  It 
transferred  to  Roberts  the  right  of  possession,  as  well  as  of 
property,  at  tlie  time  of  its  execution,  subject  only  to  be  de- 
feated by  the  payment  of  the  money.  Roberts,  then,  had  the 
right  to  take  jjossession  of  it,  peaceably,  without  Strickland's 
consent,  and  having  this  right  by  force  of  the  mortgage,  although 
he  obtained  possession  for  a  temporary  purpose,  he  could  retain 
that  possession  unless  liens  had  intervened  whilst  in  the  posses- 
sion of  Strickland. 

"We  therefore  think  the  instruction  Avas  properly  refused,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People,  ex  relatione  Charles  H.  Lanpliier  ['='283] 
and  George  Walker,  Complainants,  v.  Ozias  M.  Hatch, 
Secretary  of  State,  Respondent. 

APPLICATION  FOR  A  MANDAMUS. 

The  Governor  may,  within  the  period  fixed  by  the  constitution,  deliberate  as 
to  the  propriety  of  approving  an  act  of  the  General  Assembly,  and  may 
sign  such  act,  and  erase  his  signature  thereto,  at  pleasure;  and  until  it  has 
passed  his  control  by  the  constitutional  and  customary  modes  of  legislation, 
he  may  re-consider  and  retract  any  approval  previously  made. 

The  report,  to  either  branch  of  the  General  Assembly,  by  the  private  secretary 
of  the  Governor,  or  by  the  Secretary  of  State,  of  the  approval  of  an  act  by 
the  Executive,  is  not  necessary  to  its  validity. 

If  the  Governor  shall  deposit  an  act  of  the  General  Assembly,  approved  by 
him,  with  the  Secretary  of  State,  it  is  then  beyond  his  fui-ther  action,  al- 
though his  approval  wa,s  put  to  the  act  by  mistake. 

ITie  fact  that  the  Governor  has  inadvertently  placed  his  approval  and  name 
to  an  act  of  the  General  Assembly,  which  signing  and  approving  has  been 
announced  by  his  private  secretary,  in  his  routine  of  business,  but  without 
the  knowledge  of  the  Governor,  does  not  deprive  the  Governor  of  his  priv- 
ilege of  striking  his  approval  from  the  act,  if  the  bill  remains  in  his  custody. 

A  power  to  rectify  an  error,  at  the  proper  time,  exists  with  aU  departments  of 
the  government. 
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The  relators  state  that  tliej  are  autliorized  to  print  the  laws 
passed  at  the  session  of  the  twentieth  General  Assembly  of 
this  State,  and  have  a  right  to  demand  of  the  Secretary  of  State 
true  and  perfect  copies  of  all  the  laws  passed  -at  said  session, 
which  are  in  his  possession  andcnstodj;  that,  on  the  eighteenth 
day  of  February,  1857,  the  said  General  Assembly  being  in 
session,  passed  a  law,  entitled  "  An  Act  to  create  senatorial  and 
representative  districts,  and  apportion  the  representation  in  the 
General  Assembly  of  this  State,"  which  act,  being  so  passed, 
was  signed  by  the  speaker  of  the  House  of  Representatives, 
and  by  the  presiding  officer  and  sj)eaker  of  the  Senate;  and 
on  the  same  day,  the  bill  was  signed  by  the  Governor,  and 
thereby  became  a  law  of  the  State ;  and  on  the  same  day,  the 
Governor,  by  his  private  secretary,  reported  to  the  House  of 
Representatives,  wherein  said  bill  originated,  that  he  had 
approved  and  signed  the  same;  that  said  bill,  after  the  same 
was  so  signed  by  said  two  presiding  officers,  and  by  said  Gov- 
ernor, was  delivered  to  the  Secretary  of  State,  and  the  same  is 
in  his  possession  and  custody  as  such  officer;  that  the  Secretary 
of  State  failed  to  furnish  the  relators  with  a  copy  of  the  said 
bill,  within  the  time  iixed  by  law,  or  at  any  time  since;  that 
the  relators  have  demanded  a  copy  of  the  bill,  which  has  been 
denied  them,  and  they  cannot,  therefore,  print  and  publish  the 
same  with  the  other  laws,  and  pray  a  wi'it  of  mandamus,  to 
[*284]  compel  the  Secretary  to  furnish  a  certified  copy  of  the 
act  to  the  relators,  to  be  by  them,  as  printers  and  pubHshers  of 
the  laws  of  said  General  Assembly,  printed  and  published  as 
one  of  the  laws  of  this  State. 

The  respondent  accepted  service,  and  made  return  to  the 
alternative  writ  of  mandamus;  that  the  relators  were  public 
printers,  and  entitled  to  copies  of  all  laws,  etc.;  that  the  act 
referred  to  was  passed  at  the  time  mentioned,  signed  by  the 
speakers,  and  presented  to  the  Governor,  who  did,  at  the  foot 
of  the  bill,  at  the  usual  place  thereon,  write  as  follows: 

"  Approved  Feb.  18,  1857. 

Wm.  H.  Bissell." 
and  that,  on  the  same  day,  the  private  secretary  of  the  Governor 
did  report  to  the  House  of  Representatives,  wherein  said  bill 
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originated,  that  the  Governor  had  approved  and  signed  said 
bill;  but  he  denies  that  said  bill  ever  became  a  law,  or  that  the 
Governor  ever  approved  the  bill,  or  reported  it,  or  knowingly 
or  intentionally  caused  or  permitted  it  to  be  reported  to  the 
house  as  approved  and  signed  by  him.  On  the  contrary,  the 
Governor  placed  his  signature  and  other  words  upon  the  bill  in 
and  by  mere  mistake,  believing  at  the  time  he  was  so  placing 
his  signature  and  other  words  upon  some  other  one  of  the 
numerous  bills  then  before  him,  and  claiming  his  official  atten- 
tion; that  his  private  secretary  reported  the  bill  as  approved, 
not  by  the  special  direction  of  the  Governor,  nor  with  his  knowl- 
edge or  special  consent,  but  merely  in  said  secretary's  routine 
of  customary  duts',  he  finding  that  bill,  with  many  others,  on 
the  Governor's  table,  bearing  his  approval  and  signature;  that 
the  Governor  was  neve^r  conscious  that  he  had  placed  his  signa- 
ture to  the  bill  until  after  information  was  brought  to  him  of  its 
ha^-ing  been  reported  to  the  House  of  Representatives;  that  the 
bill  remained  in  the  possession  of  the  Governor  during  all  the 
time  it  bore  his  signature,  and  that  he  never  parted  with  the 
possession  of  it  until  he  had  first  erased  his  signature  therefi-om ; 
that  so  soon  as  the  Governor  discovered  he  had  placed  his 
signature  to  said  bill,  he  sent  a  message  to  the  speaker  of  the 
House  of  Eepresentatives,  informing  him  that  said  bill  had  been 
inadvertently  signed,  and  had  not  been  ajDproved,  which  message 
was  read  aloud  to  the  House  of  Eej)resentatives  within  thirty 
minutes  of  the  time  of  the  delivery  of  the  former  message  or 
report.  Eespondent  refers  to  this  message  as  a  part  of  his 
return.  Tliat,  on  the  same  day,  the  Governor  completed  a  veto 
message  of  said  bill  (which  message  was  partially  written  at 
and  before  the  time  he  placed  his  signature  to  said  bill),  and 
returned  said  bill,  together  with  his  objections  to  its  becoming 
a  law,  to  the  House,  whence  it  originated,  having  first  erased 
his  signature  and  approval  from  said  bill,  by  drawing  a  [  *285  ] 
pen  over  the  same.  That  respondent  has  the  bill  in  his  posses- 
sion, but  not  officially,  as  Secretary  of  State ;  that  he  has  refused 
to  give  relators  a  copy  of  said  bill  to  be  printed  and  published 
as  a  law,  but  has  not  refused  to  give  it  for  any  other  purpose, 
and  has  furnished  a  copy  to  aid  relators  in  this  application. 
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Tliat  the  bill  came  to  the  hands  of  respondent,  not  in  the  cus- 
tomary mode,  but,  contrary  to  nsage,  was  handed  to  him  by 
the  speaker  of  the  House  of  Representatives.  That  the  signa- 
ture of  the  Governor  has  never  been  to  the  bill  while  it  has  been 
in  possession  of  the  respondent.  That  upon  the  executive 
records  or  journal,  said  bill  is  entered  as  "  rejected,  and  returned 
to  the  House  of  Representatives,  with  the  Governor's  objections, 
February  18th,  1857."  These  reasons  are  given  as  an  answer 
to  the  application. 

To  this  return  there  was  a  demurrer,  which  was  argued,  and 
upon  which  the  whole  question  was  submitted  to  the  court.  The 
application  for  a  mandamus  was  denied. 

W.  C.  GouDY,  John  A.  McClernand,  and  R.  S.  Blackwell, 
for  the  Relators. 

J.  Geimshaw  and  A.  Lincoln,  for  the  Respondent. 

Caton,  C.  J".  The  object  of  this  application,  is  to  test  the 
validity  of  an  act  passed  at  the  last  session  of  the  General 
Assembly,  entitled  "  An  Act  to  create  senatorial  and  represen- 
tative districts,  and  apportion  the  representation  in  the  General 
Assembly  of  this  State."  The  facts,  as  admitted  upon  the 
record,  are  these:  The  act  in  question,  having,  in  a  regular 
and  constitutional  mode,  passed  both  branches  of  the  General 
Assembly,  and  having  been  properly  signed  by  the  speakers  of 
both  houses,  was,  on  the  18th  of  February,  1857,  regularly  laid 
before  the  Governor  for  his  approval.  That  on  the  same  day  the 
Governor,  having  many  bills  before  him  for  examination  and  ap- 
proval, through  inadvertence  and  mistake,  added  to  the  bill  the 
words  of  approval,  with  his  signature.  That  at  the  time  this 
was  done,  he  supposed  it  was  some  other  bill,  and  that  he  never 
did  in  fact  approve  of  this  bill,  but  always  intended  to  return  it 
with  his  objections,  to  the  House  of  Representatives,  where  it 
originated.  That  his  private  secretary,  finding  the  bill  with 
others  on  the  Governor's  table,  with  his  note  of  approval  and 
signature  attached  thereto,  delivered  a  message  to  the  House  of 
Representatives,  as  coming  from  the  Governor,  announcing  that 
he  had  approved  of  said  bill.  That  this  was  done  without  the 
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special  direction,  sanction  or  knowledge  of  the  Governor,  al- 
though according  to  the  usual  routine  of  business.  That  [*286  ] 
so  soon  as  the  Governor  was  informed  that  it  had  been  announced 
to  the  house,  that  he  had  approved  of  the  bill,  and  within  thirty 
minutes  of  the  announcement  of  approval  by  the  secretary,  he 
sent  a  message  to  the  speaker,  which  was  read  to  the  house,  in- 
forming the  members  that  he  had  not  approved  said  bill,  but 
that  it  had  been  signed  by  him  through  inadvertence,  and  in  the 
course  of  the  same  day  he  returned  the  bill  to  the  House  of  Eep- 
resentatives  as  disapproved  by  him,  with  his  name  erased  there- 
from and  with  his  objections  thereto.  From  the  time  the  bill 
was  laid  before  the  Governor  for  his  approval,  till  it  was  returned 
to  the  house  with  his  objections  and  as  disapproved,  it  remained 
before  him  and  in  his  possession  and  control.  The  only  entry 
in  the  executive  journal  in  reference  to  this  bill,  is  under  date 
of  the  18th  February,  1857,  and  shows  that  the  bill  was  disap- 
])roved  by  the  Governor,  and  returned  to  the  house  with  his 
objections. 

Upon  this  state  of  facts  we  are  very  clearly  of  Of)inion  that 
the  act  did  not  become  a  law.  The  only  constitutional  provis- 
ion bearing  on  this  subject  is  the  21st  section  of  the  4th  article, 
and  is  in  these  words  :  "  Every  bill  whicli  shall  have  passed  the 
Senate  and  House  of  Representatives,  shall,  before  it  becomes  a 
law,  be  presented  to  the  Governor;  if  he  approve,  he  shall  sign 
it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house 
in  which  it  shall  have  originated;  and  the  said  house  shall  enter 
the  objections  at  large  on  their  journal,  and  proceed  to  reconsider 
it.  If  after  such  reconsideration,  a  majority  of  the  members 
elected  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house,  by  which  it  shall  likewise 
be  reconsidered;  and  if  approved  by  a  majority  of  the  members 
elected,  it  shall  become  a  law,  notwithstanding  the  objections  of 
the  Governor;  but  in  all  such  cases  the  votes  of  both  houses 
shall  be  determined  by  yeas  and  nays,  to  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be  re- 
turned by  the  Governor  within  ten  days  (Sundays  excepted,) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law   in  like  manner  as  if  he  had  signed  it,  unless  the  General 
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Assembly  shall  by  tlieir  adjournment  prevent  its  return,  in  wliicli 
case  the  said  bill  shall  be  returned  on  the  first  day  of  the  meet- 
ing of  the  General  Assembly  after  the  expiration  of  the  said  ten 
days,  or  be  a  law,"  This  requires  the  Governor,  if  he  does  not 
approve  the  bill,  to  return  it  to  the  house  whence  it  originated, 
with  his  objections,  within  ten  days,  or  it  shall  become  a  law  as 
if  approved,  but  neither  this  nor  any  other  part  of  the  constitu- 
tion says  what  shall  be  done  with  the  law  after  it  is  approved, 
or  after  it  acquires  vitality  by  remaining  in  the  Governor's  hands 
[  *287  ]  for  the  ten  days.  Provision  is  made  for  that  by  the 
seventh  section  of  chapter  ninety-six,  Rev.  Stat.,  as  follows: 
"  All  public  acts,  laws  and  resolutions  which  have  been  or  shall 
be  passed  by  the  General  Assembly  of  this  State,  shall  be  care- 
fully deposited  in  the  office  of  Secretary  of  State,  and  the  Sec- 
retary of  State  is  hereby  charged  with  the  safe  keeping  of  said 
office,  and  all  laws,  acts,  resolutions  and  records,  deposited  or 
which  shall  hereafter  be  deposited  therein."  This  law  does  not 
presci'ibe  the  mode  in  which  the  laws  shall  be  conveyed  to  the 
secretary's  office,  but  that  duty  imperatively  devolves  upon  that 
department  in  whose  hands  or  by  whose  action  they  become 
finished  and  acquire  vitality.  If  a  law  receives  the  last  sanction 
required  by  the  constitution  to  give  it  vitality,  in  the  hands  of 
the  Governor,  either  by  being  approved  and  signed  by  him  or 
remaining  in  his  hands  for  ten  days,  then  the  duty  of  depositing 
it  in  the  secretary's  office  may  reasonably  devolve  upon  him, 
while  a  law  Avhich  has  been  vetoed  by  the  Governor,  and  subse- 
quently passed  by  both  houses,  with  the  constitutional  majority, 
would  properly  be  sent  to  the  secretary's  office  from  the  house 
in  which  it  was  last  passed.  There  is  certainly  no  constitutional 
or  statute  law,  which  requires  the  Governor  to  return  to  eitlier 
house  of  the  General  Assembly,  any  law  which  he  has  approved 
or  which  becomes  a  law  by  lapse  of  time,  nor  do  we  understand 
such  to  be  the  practice.  It  has,  however,  long  been  tlie  prac- 
tice for  the  Governor  to  report,  formerly  through  the  Secretary  of 
State,  and  recently  through  his  private  secretary,  to  the  house 
where  bills  originated,  his  approval  of  them.  Such  rej^ort,  how- 
ever, not  being  a  formality  required  or  known  to  the  laws,  is  not 
essential  to  their  validity.  Such  report  is  but  a  matter  of 
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formal  courtesy,  and  not  of  constitutional  obligation — a  courtesy 
very  proper,  no  doubt,  but  not  a  necessary  formality.  Such  re- 
port is  no  part  of  the  proceeding  necessary  to  the  making,  or 
imparting  vitality  to  a  law.  By  it  no  act  can  become  a  law, 
which  without  it  would  not  be  a  law,  so  that  in  this  case,  the 
report  made  by  the  private  secretary  to  the  House  "of  Repre- 
sentatives, can  have  no  influence  one  way  or  the  other  in  deter- 
mining whether  this  act  became  a  law  or  not.  Had  the  Gov- 
ernor returned  the  bill  with  his  approval  upon  it  to  the  house, 
with  the  message  of  approval,  and  without  objections,  then  we 
think  the  act  would  have  been  beyond  his  control,  and  he  could 
not  retract  his  approval,  although  made  by  mistake,  unless 
withdrawn  by  the  consent  of  the  house;  or  had  he  deposited  the 
law,  with  his  approval  upon  it,  with  the  Secretary  of  State,  then 
it  would  have  passed  beyond  his  control  and  its  status  would 
have  become  fixed  and  unalterable^  except  by  appeal;  although 
his  approval  may  have  been  signified  by  mistake. 

The  constitution  allows  the  Governor  to  retain  all  bills  [  *288  ] 
for  ten  days,  for  consideration,  and  while  he  does  retain  them, 
within  that  time,  they  are  as  much  within  his  control,  and  his 
action  on  them  is  as  subject  to  reconsideration,  as  are  bills  in 
either  house  of  the  General  Assembly  while  remaining  before 
them.  Take,  for  instance,  a  bill  which  has  been  returned  to 
the  House  of  Representatives  by  the  Governor,  with  his  objec- 
tions, and  has  passed  that  house,  notwithstanding  the  Governor's 
objections,  and  sent  to  the  Senate,  where,  in  like  manner,  it  has 
passed,  with  all  the  forms  of  legislation.  It  has  now  received 
all  the  sanction  which  the  constitution  requires  to  make  it  a  law, 
and  yet  no  one  acquainted  with  the  constant  practice  of  legisla- 
tive bodies,  will  deny  that  it  is  perfectly  competent  for  the  Senate 
to  reconsider  the  final  vote,  and  thus  take  from  it  that  conclud- 
ing act  which  has  finally  completed  it;  and  this  right  to  recon- 
sider remains,  so  long  as  the  bill  remains  in  the  custody  of  the 
body  proposing  to  reconsider,  unless  they  have  some  special  rule 
restraining  the  right  to  reconsider.  The  matter  is  %i\\\injieri 
while  pending  before,  and  within  the  control  of  either  house. 
And  it  is  not  an  unfrequent  occurrence  for  one  house,  which  has 
finally  passed  a  bill  and  sent  it  to  the  other  house,  to  request  its 
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return,  which  being  done,  the  vote  on  its  final  passage  is  recon- 
sidered, when  it  is  amended  or  rejected;  and  instances  are  not 
wanting  in  the  history  of  our  legislation,  where  bills  whiclihave 
been  laid  before  the  Governor  for  his  approval,  have  been 
returned  to  one  of  the  houses  of  the  General  Assembly,  and 
then  finally  defeated,  and  no  one  has  ever  thought  of  question- 
ing the  legality  of  sucli  a  proceeding.  And  why  may  not  the 
Governor  reconsider  his  act  of  ai3proval  of  a  bill  while  it  is  yet 
before  him,  as  well  as  either  house  of  the  General  Assembly  ? 
Does  he  require  less  time  for  reflection,  or  less  opportunity  to 
reconsider  an  inadvertent  or  an  unadvised  act  ?  Is  he  more 
likely  to  be  certainly  right  when  he  puts  his  name  to  a  bill  than 
the  members  of  the  other  department  of  the  government  when 
they  vote  upon  it  ?  In  the  one  case,  the  executive  acts  without 
the  aid  of  discussion  and  argument;  in  the  other,  the  members 
vote  with  all  the  advantages  of  an  interchange  of  opinion  on 
the  subject.  The  public  good  no  more  requires  the  act  of  one 
to  be  irrevocable  than  the  other.  There  must  be  a  time  when 
this  right  to  reconsider  terminates — and  the  same  rule  applies 
in  the  one  case  as  in  the  other — and  that  is,  when  the  bill  or  law 
has  passed  from  the  custody  or  control  of  the  department  or 
l)ody  seeking  to  reconsider.  While  within  such  control  and 
custody,  the  right  to  reconsider  is  a  necessary  incident  to  the 
power  to  act.  This  right  to  reconsider  is  not  peculiar  to  legis- 
lative bodies,  but  is  common  to  all  human  transactions  where 
[  *289  ]  there  is  a  discretion  to  be  exercised.  An  individual  may 
erase  his  name  from  a  deed,  no  matter  how  deliberately  it  may 
have  been  signed,  at  any  time  before  delivery;  and  even  courts  of 
justice  may  reconsider  their  most  solemn  judgments  while  they 
are  yet  before  them.  And  shall  the  approval  of  a  law  by  the 
executive  be  a  solitary  exception?  Shall  his  name,  once  i^laced 
to  a  bill,  become  irrevocable,  although  the  pen  is  still  in  his 
hand,  and  the  ink  not  yet  dry  ? — even  though  it  may  have  been 
placed  there  by  mistake  or  fraud — inadvertently  or  unadvisedly? 
AVIiat  great  j^rinciple  of  public  policy  requires  the  adoption  of 
such  an  iron  rule  in  this  solitary  case,  while  in  all  other  cases, 
whether  of  public  or  private  concern,  a  party  may  reconsider 
and  retract — may  change  his  purpose  and  his  decision,  while  the 
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subject  matter  still  remains  before  him?  The  time  given  bjthe 
constitution  to  the  executive  during  which  he  may  retain  a  bill, 
shows  that  it  was  expected  that  he  would  deliberate,  consider 
and  reconsider,  so  long  as  he  chose  to  retain  the  bill,  within  the 
specified  time  and  the  writing  of  his  name  upon  it  fifty  times 
within  that  period  cannot  deprive  him  of  that  right,  unless  he 
permits  the  time  given  him  for  that  purpose  to  elapse,  or  by 
passing  it  beyond  his  control.  While  it  is  yet  before  him, 
neither  himself  nor  the  public  is  concluded  by  anything  which 
he  may  do.  After  that,  his  constitutional  power  is  exhausted. 
The  subject  matter  is  gone  from  him,  and  he  may  no  longer 
deliberate  or  retract.  He  and  all  others  are  concluded.  The 
record  which  declares  his  acts,  can  alone  speak  his  intentions. 

We  choose  to  place  onr  decision  in  this  case  upon  the  broad 
principle  of  power  in  the  executive  to  reconsider  his  approval 
of  this  bill,  and  to  withdraw  it,  at  any  time  while  the  bill  re- 
mained before  him,  even  though  it  had  been  signed  by  him 
never  so  deliberately,  and  entirely  independent  of  the  fact  that, 
in  this  instance,  the  Governor  never  did,  in  fact,  approve  the 
bill,  and  that  his  name  was  inadvertently  signed  to  it,  supposing 
that  it  was  another  bill.  We  prefer  to  vindicate  a  general  prin- 
ciple, which  is  so  essential  to  tlfat  careful  deliberation  which 
should  ever  characterize  the  making  and  approval  of  our  laws, 
and  which  is  entirely  conclusive  of  the  question  before  us,  rather 
tlian  rely  upon  the  j)eculiar  circumstances  of  this  particular  case. 

Had  there  been  no  message  of  approval  delivered  to  the 
house  by  the  private  secretary  of  the  Governor,  notwithstand- 
ing his  note  of  approv^al  and  signature  were  placed  upon  the  bill 
and  then  erased,  probably  no  one  would  have  thought  of  claim- 
ing that  it  liad  become  a  law,  before  it  was  returned  as  disap- 
proved by  the  Governor,  with  his  reasons  therefor;  and  yet,  no 
one  can  contend,  with  even  a  show  of  plausibility,  that  such 
report  could  make  it  a  law,  when  it  was  not  a  law  without  it; 
or,  in  fact,  could  have  the  least  influence  one  way  or  the  other 
upon  the  question  of  its  validity  as  a  law.  It  was  a  pro-  [*290  ] 
ceeding  not  known  to  the  constitution,  or  required  or  sanctioned 
by  any  statute.  But  even  if  these  reports  of  approval  were  en- 
titled to  any  consideration,  in  a  legal  point  of  view,  as  in  any 
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way  strengthening  the  execntive  sanction,  surely  they  should, 
in  fact  and  in  truth,  emanate  from  the  executive,  and  not,  as  in 
this  case,  originate  with  and  emanate  solely  fi'om  the  private 
secretary  himself.  It  should  he,  in  truth,  the  message  of  the 
Governor,  else  the  secretary  becomes  the  executive  instead  of 
the  Governor.  Here  the  Governor  authorized  the  delivery 
of  no  such  message,  and  neither  he  nor  the  people  were  hound 
by  it.  We  are  of  ojDinion  that  the  return  of  the  respondent 
shows  sufficient  cause,  and  that  the  demurrer  thereto  should  be 
overruled. 

/Separate  Opimon,  ly  Bkeese,  J.  The  prominent  fact  in 
this  case  is,  that  the  bill  in  question  was  not,  for  a  moment,  out 
of  the  possession  and  control  of  the  Governor,  after  he  had 
placed  his  name  to  it,  as  the  facts  show  inadvertently,  until  he 
had  erased  his  name,  and  returned  the  bill,  with  his  objections, 
to  the  house  in  which  it  originated.  During  all  this  time,  he 
had  complete  control  of  it,  and  had  he  placed  his  aj^proval  to 
it,  designedly  and  understandingly,  he  could  withdraw  it. 

As  in  every  other  department  of  the  government,  so  in  the 
executive,  whilst  the  matter  before  it  is  injieri,  there  is  the  lociis 
p(Bnitentlai—\X\Q  right  to  reconsider — to  change  an  opinion 
expressed,  and  to  cancel  a  signature  of  approval. 

A  power  to  rectify  an  error  at  the  proper  time,  exists  with 
all  departments  of  the  government,  for  they  are  all  liable  to 
err.  It  is  an  infirmity  of  our  nature,  fi-om  which  a  governor 
cannot  claim  exemption. 

The  executive,  in  his  judgment  on  a  bill,  is  only  concluded  by 
his  final  act  ujjon  it.  In  this  case  it  is  distinctly  manifested, 
by  erasing  his  approval,  and  returning  the  bill,  with  his  objec- 
tions, to  the  house  in  which  it  originated.  He  is  not  concluded 
by  the  previous  act  of  his  secretary,  in  reporting  the  bill,  as  ap- 
proved, to  the  house,  he  still  having  custody  and  control  of  it. 


George  T.  Brown  v.  John  Malledy. 

error  to  madison. 

Per  CuHam.     It  has  been  so  often  decided  by  this  com-t, 
that  when  a  plaintiff  takes  a  voluntary  non-suit  in  the  court 
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below,  he  cannot  assign  error  npon  the  record,  that  it  [*291] 
must  he  considered  the  settled  law  of  the  court.      When  the 
party  has  voluntarily  retired  from   the  court   with  his  cause, 
there  is  nothing  remaining  to  be  acted  ujDon  by  this  court. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Abeam  N.  AVard,  T*Iaintiff  in  Error,  v.  Thomas 
Brewer,  Administrator  de  bonis  non  of  the  estate 
of  Johnson  Bright,  deceased,  Defendant  in  Error. 

ERROR  TO  CUMBERLAND. 

Where  an  administrator  applied  for  an  order  to  sell  a  described  piece  of  land, 
which  was  granted,  and  the  land  was  sold  and  conveyed,  in  all  respects  as 
directed,  although  the  administrator  intended  to  ask  for  the  sale  of  an  en- 
tii'ely  ditferent  tract.  Equity  cannot  give  relief  in  the  premises.  There  is 
no  such  mistake  as  the  court  can  reform. 

This  was  a  suit  instituted  on  the  chancery  side  of  the  Cum- 
berland Circuit  Court,  and  was  heard  and  decree  rendered  finally 
in  that  court,  upon  bill,  answers,  exhibit,  replication  and  deposi- 
tions of  witnesses. 

The  bill  was  filed  by  "William  M.  Owens,  the  administrator  of 
Johnson  Bright,  deceased,  Adeline  McGaha,  Sarah  Wright  and 
Marion  Wright,  her  husband,  AVilliam,  Hinson,  Minerva  and 
Marion  Bright,  heirs  at  law  of  said  decedent,  against  Abram  N. 
Ward,  to  cancel  a  deed  and  set  aside  a  sale  of  land  made  by 
said  administrator  under  order  of  court  to  the  said  Ward,  upon 
the  ground  of  mistake  in  the  situation,  etc.,  of  the  land  so  sold, 
and  for  an  injunction  to  stay  waste,  etc.,  until  cause  heard. 

The  depositions  read  in  the  cause  as  set  out  in  the  record, 
were  tak^n  by  consent,  and  are  in  substance  as  follows  : 

Elcana  Bright  proves  presence  at  sale  and  what  transpired  in 
a  conversation  between  him  and  defendant,  Ward;  that  he  told 
Ward  he  thonglit  the  lands  sold  were  unimproved,  etc.,  and 
Ward  said  he  would  not  give  more  than  a   certain  sum   for 
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uuimproved  lands;  that  he  knew  lands  of  decedent,  and  gives 
his  estimate  of  value;  is  ignorant  of  the  nnnibers  of  improved 
land,  nor  does  he  know  the  quantity. 

Thomas  Brewer  proves  that  he  was  crier  at  said  sale;  states 
the  proclamation  made  by  him  of  what  was  sold,  and  that  Ward 
was  the  purchaser  of  the  tract,  eighty  acres,  for  $106.07.  Elisha 
H.  Starkweather  proves  that  he  was  attorney  to  procure  order 
pf  sale  for  Owens  as  administrator,  and  how  the  land  ordered 
[*292]  to  be  sold  v^as  selected  from  other  lands  of  decedent, 
and  by  whom  the  selection  was  made. 

John  W.  Catlin  proves  he  was  at*sale,  and  had  conversation 
with  administrator  at  two  periods  of  time;  proves  numbers  of 
land  sold. 

William  E.  Smith  proves  survey  of  lands  of  decedent,  and 
funishes  a  plat  copied  into  the  record,  which  he  states  was  done 
at  the  instance  of  administrator;  proves  how  much  of  the  land 
was  improved,  and  how. 

Samuel  W.  Quinn  proves  the  prices  usually  given  for  lands 
administrators  sold  in  1848,  so  far  as  in  his  knowledge. 

Tliomas  Brewer,  in  a  second  deposition,  proves  that  during 
Owens'  lifetime  he  made  a  proposition  to  adjust  the  matter  in 
suit  to  "Ward,  who  rejected  it;  shows  what  it  was;  shows  that 
papers  belonging  to  decedent's  estate  had  come  to  his  hand  as 
administrator  cle  horiis  non;  states  more  explicitly  how  he 
described  the  lands  at  the  time  of  sale,  and  furnishes  copy  of 
notice  of  sale  used  by  him  at  tlie  time. 

The  depositions,  the  record  of  the  proceedings  had  in  the 
Cumberland  circuit  in  decreeing  the  sale  of  the  lands,  and  the 
deed  from  Owens  as  administrator  to  "Ward,  as  exhibited  and 
read  in  evidence  on  the  final  trial  of  this  cause,  are  set  out  in 
the  record. 

The  decree  rendered  by  the  court  below  grants  the  prayer  of 
the  bill,  cancels  the  deed  and  sets  aside  the  sale,  etc.,  and 
decrees  that  Ward  pay  the  costs  in  this  behalf  accruing. 

The   defendant  in   the   court  below,  Abram  N.  Ward,  now 
Ijrings  the  cause  into  this  court  by  writ  of  error,  and  assigns  the 
causes  of  error  following,  that  is  to  say  : 
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1.  That  the  court  below  erred  in  renderino^  the  final  decree 
rendered  by  it  in  this  cause. 

2.  That  the  court  erred  in  renderino-  a  decree  ao-ainst  the 
plaintilf  in  error,  and  in  favor  of  the  defendant  in  error  in  this 
cause,  and  in  rendering  a  decree  for  costs  against  the  said 
plaintiff  in  error. 

3.  That  the  court  below  erred  in  admitting  e^ddence  by 
depositions,  as  above,  on  the  trial  of  this  cause,  but  should 
have  looked  to  the  records  of  the  proceedings  sought  to  be  set 
aside,  etc. 

This  decree  was  rendered  by  Harlan,  Judge. 

Constable  &  Edwards,  for  Plaintilf  in  Error. 

O.  B.  FicKLiN,  for  Defendant  in  Error. 

Caton,  C.  J.  The  intestate  died,  leaving  two  tracts  of  land 
adjoining  each  other,  one  of  which  was  improved,  and  ['^'293] 
the  other  not.  He  did  not  leave  sufficient  personal  estate  to  pay 
his  debts,  and  the  administrator  filed  a  petition  in  the  Circuit 
Court  for  the  sale  of  real  estate  for  the  j^ayment  of  debts,  in- 
tending to  describe  therein  the  unimproved  tract;  but,  from  ig- 
norance of  the  true  numbers  or  description  of  the  two  tracts, 
he  described  the  improved  tract  instead  of  the  one  which  was 
vacant.  Upon  the  hearing  in  the  Circuit  Court,  an  order  was 
made  directing  the  tract  described  in  the  petition  to  be  sold.  This 
tract  was  regularly  advertised  and  sold,  the  consideration  paid, 
and  deed  given  strictly  in  pursuance  of  the  order  of  the  court. 
We  think  it  satisfactorily  shown,  that  the  administrator  supposed, 
all  the  time,  that  he  was  proceeding  against  the  unimproved  tract, 
but  the  case  does  not  satisfactorily  show  which  tract  the  purchaser 
supposed  he  was  buying.  But  all  this,  it  seems  to  us,  is  entirely 
immaterial.  Here  is  no  mistake  in  any  deed,  or  contract,  or 
writing  between  any  contracting  parties,  which  a  court  of  equity 
can  reform  or  correct.  The  court  decreed  this  tract  of  land  to 
be  sold.  Even  in  this  there  was  no  mistake  or  error,  for  it  was 
the  same  tract  of  land  which  it  was  asked  to  condemn,  and  the 
only  one  over  which  it  had  any  jurisdiction.  The  same  lot  was 
advertised  and  sold,  and  conveyed  by  deed.     In  all  this,  there 
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was  no  mistake  to  be  rectified.  This  court  could  not  substitute 
the  tract  which  the  administrator  supposed  he  was  selling  for 
the  one  which  the  court  ordered  to  be  sold.  That,  instead  of 
reforming  the  deed,  would  be  to  utterly  destroy  it.  There  would 
be  no  order  of  sale  to  support  the  deed  thus  reformed.  The 
fact  is,  that  there  is  no  mistake  in  any  part  of  the  whole  pro- 
ceeding, except  in  the  petition  for  the  sale.  That  is  such  as  no 
court  of  equity  can  ever  correct. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
bill  dismissed. 

Decree  revei'sed. 


John  Williams,  Plaintiff  in  Error,  v.  Isaac  D.  Yan- 
METRE,  Defendant  in  Error. 

ERROR   TO   COLES. 

A  writ  of  attachment,  if  without  a  seal,  is  void. 

An  interpleader,  claiming  property  attached,  if  unanswered,  will  be  taken  to 
be  true. 

A  judgment  should  not  betaken  against  a  garnishee  without  filing  interrog- 
atories for  him  to  answer  ;  or  without  taking  a  conditional  default,  and 
the  issuing  of  a  scire  facias  against  him. 

[  *294:  ]  This  was  a  suit  in  tlie  Coles  Circuit  Court,  commenced 
by  attachment,  at  the  instance  of  Yanmetre,  the  defendant  in 
error,  against  one  John  W.  Hankins,  in  which  the  plaintiff  in 
error,  John, "Williams,  was  summoned  as  garnishee.  The  wi-it 
is  without  a  seal. 

Affidavit  was  filed,  alleging  indebtedness  of  one  hundred  and 
thirty-seven  dollars  and  fifty  cents,  and  how  due  from  Hankins 
to  Yanmetre,  that  Hankins  had  departed  this  State  with  the 
intention  of  removing  his  effects  and  personal  property  there- 
from. 

Bond  was  filed  according  to  law. 

Whereupon  the  writ  of  attachment  issued,  directed  against 
the  property  of  Hankins,  and  authorizing  the  sheriff*  to  summon 
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Williams  as  garnishee,  whicli  writ  was  returned  as  levied  and 
garnishee  summoned,  but  with  no  return  of  service  or  non- 
service  on  the  defendant,  Hankins. 

Declaration  was  filed  in  assumpsit,  containing  the  money 
counts. 

At  the  April  term,  1854,  the  cause  was  continued  at  the 
instance  of  the  plaintiff;  and  at  the  October  term,  A.  D.  1854, 
one  William  J.  Henry  interpleaded  under  the  statute,  and  filed 
a  bond  conditioned  for  the  conveyance  of  the  lands  attached,  by 
Hankins  to  him,  and  produced  notes  referred  to  in  such  bond, 
showing  the  payment  of  the  purchase  money  therefor. 

Whereupon,  said  interpleader  being  unanswered,  judgment 
was  rendered  in  favor  of  Yanmetre  and  against  Hankins,  (pur- 
porting to  be  on  notice  published,)  by  default,  for  $141.13f 
damages  assessed  by  a  jury. 

Afterwards,  at  the  October  term,  A.  D.  1856,  a  judgment  was 
rendered  against  Williams,  the  plaintiff  in  error,  for  $150, 
without  the  filing  of  interrogatories  or  answers  thereto.  Said 
Williams,  garnishee  as  aforesaid,  and  plaintiff  in  error,  brings 
this  cause  here  to  reverse  said  last  mentioned  judgment. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

0.  B.  FicKLiN,  for  Defendant  in  Error. 

Caton,  0.  J.  This  record  seems  to  be  beset  with  errors 
from  beginning  to  end,  a  bare  statement  of  which  will  be  suffi- 
cient. 

In  the  first  place,  it  does  not  appear  that  the  seal  of  the  court 
was  attached  to  the  writ,  for  which  reason  it  was  void. 

Again,  one  Henry  interpleaded,  showing  that  the  property 
attached  was  his,  and  that  it  did  not  belong  to  the  defendant  in 
attachment.  This  interpleader  remains  unanswered,  [  *295  ] 
and  hence  must  be  taken  to  be  true. 

And,  finally,  a  judgment  was  rendered  against  Williams,  the 
garnishee,  without  the  filing  of  any  interrogatories  for  him  to 
answer,  or  the  rendering  of  any  conditional  judgment  against, 
as  for  a  default,  and  the  issuing  of  a  scire  facias  against  him. 
These  are  rendered  indispensable  prerequisites  by  the  statute, 
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before  any  final  valid  judgment  can  be  rendered  against  the 
garnishee.     Cook's  Statutes,  231,  232,  §§  16-18. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Julius  A.  Penn  and  Wife,  Plaintiffs  in  Error,  v.  David 
W.  Heisey,  Defendant  in  Error. 

ERROR  TO  EDGAR. 

If  it  appears  tliat  the  land  of  a  deceased  party  was  regularly  sold  by  a  guar- 
dian, by  authority  of  law,  though  the  sale  was  not  confirmed,  but  no  com- 
plaint appears  against  the  fairness  of  the  transaction,  the  monies  having 
been  faithfully  applied — a  part  in  the  acquisition  of  other  lands,  which  the 
children  subsequently  conveyed — the  minors  will  be  estopped  in  equity, 
after  long  acquiescence,  from  proceeding  in  ejectment  to  recover  the  land 
sold  by  the  guardian,  from  an  innocent  purchaser,  not  immediately  con- 
nected with  that  sale. 

This  was  a  proceeding  instituted  on  the  chancery  side  of  the 
Edgar  Circuit  Court,  by  David  "W,  Heisey  against  Julius  A. 
Penn  and  Eliza  C.  Penn,  John  C.  Minor,  Thomas  Brock,  Cath- 
arine Brock,  St.  Clair  Sutherland,  and  George  Stein. 

The  bill  alleges  title  to  lot  ISTo.  33,  in  the  town  of  Paris,  in 
Edgar  county,  by  purchase  from  said  George  Stein,  who  pur- 
chased of  St.  Clair  Sutherland,  who  purchased  from  one  James 
Hall,  who  held  a  sheriff's  certificate  of  purchase  for  the  same 
for  the  use  of  the  president,  directors  and  company  of  the  Bank 
of  Illinois,  who  obtained  judgment  against  John  Sutherland, 
who  had  purchased  said  lot  from  one  Gideon  Minor,  guardian 
of  the  minor  heirs  of  Oliver  Minor,  deceased.  That  the  said 
Julius  A  Penn,  who  has  intermarried  with  Eliza  C.  Minor,  one 
of  the  wards  of  said  Gideon  Minor,  and  heiress  of  said  de- 
cedent, Oliver.  That,  notwithstanding  the  sale  by  guardian, 
the  said  Julius  A.  Penn,  in  right  of  his  wife  Eliza,  had  instituted 
suit  to  recover  possession  of  said  lot,  denying  said  complainant's 
title  thereto,  and  concludes  with  a  prayer  that  Julius  A.  Penn 
and  Eliza  C.  Penn  be  enjoined,  etc.,  from  further  proceeding  in 
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their  ^iiit  in  ejectment,  and  that  a  commissioner  be  ap-  [  *296  ] 
pointed  to  execute  said  David  W.  Heisey  a  proper  deed  of  con- 
veyance for  said  lot,  and  that  said  title  be  quieted,  etc. 

This  bill  was  accompanied  with  various  exhibits  as  set  out  in 
the  record,  being  copies  of  deed  from  Gideon  Minor,  guardian, 
etc.,  to  John  Sutherland;  the  deed  of  conveyance  from  the 
sherift'  of  Edgar  county  to  St.  Clair  Sutherland;  the  deed  of 
St.  Clair  Sutherland  to  George  Stein,  and  the  conveyance  from 
George  Stein  to  David  "W.  Heisey. 

Summons  was  served  on  Thomas  Brock,  and  Julius  A.  Penn 
and  Eliza  C.  Penn,  George  Stein  and  John  E.  Minor,  were 
brought  in  by  jjublication,  there  appearing  in  the  record  no 
notice  to  or  sennce  on  Catharine  Brock  or  St.  Clair  Sutherland, 
although  a  guardian  ad  litem  was  appointed  for  Catharine 
Brock,  who  filed  his  answer,  October  20th,  1854. 

An  order,  stating  that  a  demurrer  was  filed  by  the  adult 
defendants  in  court,  (except  John  E.  Minor,)  appears  in  the 
record. 

Afterwards,  at  tlie  April  term,  A.  D.  1855,  of  the  Edgar 
Circuit  Court,  a  demurrer  was  filed  by  defendants. 

This  demurrer  was  afterwards,  at  the  April  term,  A.  D.  1850, 
of  said  court,  overruled. 

At  the  October  term,  A.  D.  1856,  defendants,  Julius  A.  Penn 
and  wife,  answered  said  bill,  the  oath  thereto  being  waived, 
generally  denying  the  allegations  of  the  bill,  and  the  cause  was 
heard  upon  bill,  answer,  depositions,  exhibits  and  oral  evidence, 
reduced  to  writing  at  the  time,  and  certified  by  the  judge  of 
the  court,  and  a  decree  rendered,  enjoining  all  the  parties  to 
the  bill,  etc.,  from  prosecuting  the  suit  to  recover  the  possession 
of  lot  33,  in  the  town  of  Paris,  and  that  the  suit  of  Penn  and 
wife,  then  pending  therefor,  be  dismissed,  at  their  costs,  and 
quieting  the  title  of  Heisey  thereto. 

Defendants  excepted  to  said  decree,  and  filed  their  bill  of  ex- 
ceptions. 

The  bill  of  exceptions  contains  the  evidence  in  the  cause,  as 
certified  by  the  court. 

This  writ  is  prosecuted  by  the  defendants  to  reverse  the  de- 
cree rendered  in  the  cause  as  aforesaid. 
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C.  11.  CoxsTABLE,  for  Plaintiffs  in  Error. 
O.  B.  FicKLiN,  for  Defendant  in  Error. 

Breese,  J.  The  facts  in  this  case  show  that  a  certain  lot,  in 
the  town  of  Paris,  in  Edgar  county,  belonging  to  Oliver  Minor, 
deceased,  and  now  in  controversy,  was  regularly  sold  under  the 
[■^297]  authority  of  the  laws  of  this  State,  by  Gideon  Minor, 
guardian  of  the  infant  children  of  said  Oliver,  of  whom,  Eliza 
Penn,  plaintiff  in  error,  is  one,  but  that  no  report  of  the  sale  was 
made  to  the  court,  and  no  order  entered,  confirming  it. 

We  have  decided,  in  several  cases,  that  such  sales  are  void, 
and  that  no  title  passed  to  the  purchasers.  Young  v.  Keogh, 
11  111.  P.  642;  A^jers  v.  Baumgarten,  15  111.  E.  444. 

The  lot,  since  the  sale,  has  passed  through  several  parties, 
and  is  now  in  the  actual  possession  of  the  defendant  in  error, 
he  being  a  hona  fide  purchaser,  for  a  valuable  consideration, 
without  notice  of  any  defect  in  the  title. 

On  ejectment,  brought  by  plaintiffs  in  eiTor,to  oust  him  under 
their  legal  title,  he  filed  a  bill  for  an  injunction,  and  for  general 
relief,  setting  forth,  among  other  things,  the  order  of  sale  of  the 
lot  by  the  court,  and  sale  thereon  by  the  guardian,  the  application 
of  the  proceeds,  and  the  settlement  of  his  acco\mts,  as  guardian, 
with  the  Probate  Court  of  Edgar  county,  in  which  he  had 
charged  himself  with  the  proceeds  of  this  sale,  and  claimed,  and 
was  allowed,  a  credit  for  their  disbursement,  which  consisted  in 
paying  over,  in  pursuance  of  the  order  of  the  court,  one-third 
thereof  to  the  widow,  and  the  remainder  in  the  maintenance  and 
education  of  his  wards,  the  plaintiff  in  error,  Eliza,  included 
and  investing  another  j)ortion,  to  wit  :  two  hundred  dollars 
thereof,  in  other  lands,  for  their  use,  described  as  the  E.  \  of  N. 
E.  36,  and  E.  \  of  N.  W.  24,  T.  14  N.,  K.  12  W.  of  the  2nd 
principal  meridian,  each  tract  containing  80  acres,  the  deeds  for 
which  were  exhibited,  and  which  the  j) roof  shows  are  very  valu- 
able. The  plaintiffs  in  error,  in  their  answer  to  this  bill,  deny 
that  these  lands  were  purchased  Avith  the  proceeds  of  the  sale  of 
this  lot,  and  the  deed  from  Gideon  Minor,  the  guardian,  does  not 
recite  that  they  were,  nor  do  they  contain  any  declaration  of 
purposes  or  uses,  but  is  a  deed  simply  from  Gideon  Minor  and 
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wife,  for  the  consideration  of  two  hundred  dollars,  to  the  chil- 
dren of  Oliver  Minor,  deceased,  for  whom  he  was  guardian,  the 
plaintiff  in  error,  Eliza,  included,  with  a  covenant  in  the  deed  of 
special  warranty  only.  The  testimony,  however,  of  Mr.  Mayo, 
fully  establishes  the  fact,  we  think,  taking  in  connection  with  the 
settlement  of  his  account  as  guardian,  with  the  court  of  Pro- 
bate, to  which  reference  has  been  made,  that  the  lands  thus 
conveyed  were  purchased  with  a  part  of  these  proceeds.  The 
proof  further  shows,  that  plaintiffs  in  error  made  a  close  exam- 
ination and  scrutiny  into  this  amount,  and  the  settlement  thereof, 
and  made  no  complaint  of  its  fairness,  or  took  any  exceptions 
to  it  whatever.  :  ( 

The  proof  also  establishes  the  fact  that  plaintiffs  in  error 
have  received  the  full  benefit  of  the  tract  of  land  so  purchased 
for  them  by  their  guardian,  and  have  actually  sold  it  for  [  *298  ] 
a  large  sum  of  money,  and  the  question  arises,  does  not  this,  in 
equity,  amount  to  an  estoppel?  Are  not  plaintiffs  in  error 
estopped  from  setting  up  title  to  this  lot,  when  they  have  re- 
ceived and  enjoyed  the  benefits  of  the  proceeds  of  its  sale,  and  it 
is  now  in  the  possession  of  an  innocent  purchaser,  without 
notice  ? 

It  is  a  principle,  that,  though  in  general,  estoppels  are  odious, 
as  preventing  a  p^rty  from  stating  the  truth,  yet  they  are  favor- 
ed when  they  promote  equity.     Comyn's  Dig.,  title  "  Estoppel." 

The  application  of  this  principle  does  not  depend,  as  we 
understand  it,  upon  any  supposed  distinction  between  a  void  and 
voidable  sale.  If  the  sale  be  the  one  or  the  other,  receiving  the 
money,  or  its  proceeds  in  other  valuable  property,  with  a  knowl- 
edge of  the  facts,  touches  the  conscience  of  the  party,  and 
therefore  establishes  the  right  of  the  party  claiming  under  such 
sale,  in  one  case  as  well  as  in  the  other. 

The  proof  in  this  case  shows  that  the  plaintiffs  knew  all  the 
facts  respecting  the  sale  of  the  lot  by  their  guardian,  and  the 
purchase  and  conveyance  of  other  lands,  out  of  the  proceeds. 

An  equitable  estoppel  prevents  a  party  from  using  a  title 
which,  in  good  conscience,  ought  to  enure  to  the  use  of  another; 
and  if  such  a  case  was  ever  presented,  we  think  this  one. 

Such  estoppels  are,  and  should  be,  favored  in  law,  honor   and 
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conscience,  for  the  truest  and  best  of  reasons,  tliat  a  man,  hav- 
ing received  a  benefit  in  one  character,  the  vahie  of  tlie  thing, 
or  of  the  property,  shall  not  afterwards  receive  the  thing  or 
property  itself,  in  the  same  or  another  character.  This  princi- 
ple, so  equitable  and  legal,  runs  throughout  all  the  transactions 
and  contracts  of  civilized  life.  Here  the  plaintiffs  in  error  re- 
ceived the  proceeds  of  the  sale  of  this  lot,  a  part  in  the  nurture 
and  education  of  the  wife,  and  a  part  in  eighty  acres  of  land, 
which  they  have  sold, 

Numerous  cases,  illustrative  of  this  principle,  are  to  be  found 
in  the  books.  We  cite  a  few  only,  being  most  convenient  for 
reference. 

In  7  Serg.  &  Rawle,  43,  it  was  held,  that  an  acknowledgment 
of  a  deed  by  a  feme  covert^  taken  in  Lancaster  county,  before  a 
justice  of  the  peace  of  York  county,  for  land  in  York  county, 
is  void  in  Pennsylvania,  but  ii^Vioh  feme  covert  afterwards  joins, 
as  executor,  in  a  suit  to  recover  the  purchase  money  for  the  land 
conveyed  by  such  deed,  the  invalidity  of  the  deed  is  no  objec- 
tion to  the  plaintiff's  recovery;  for  having  affirmed  the  deed,  by 
the  suit  for  the  purchase  money,  she  had  made  her  election,  and 
will  be  forever  barred,  by  the  recovery,  from  claiming  her 
dower. 

So,  taking  a  balance  from  the  sheriff,  being  the  proceeds  of  a 
[*299]  sale  of  land,  of  one  in  his  own  right  at  the  time  of  the 
receipt,  estops  the  person  taking  it,  from  denying  that  he  was  a 
party  to  the  action  which  resulted  in  the  sale.  11  Penn,  State 
E.  399. 

A  conveyance  fraudulent  as  to  creditors,  is  rendered  valid  by 
the  receipt  of  a  dividend  under  a  subsequent  assignment  of  the 
consideration  of  the  conveyance,  with  notice  to  the  creditors — 
they  are  estopped,  by  the  act  of  the  receipt  of  the  dividend, 
from  alleging  the  conveyance  was  fraudulent.     2  ib.  479. 

If  a  legatee,  being  the  executrix,  prove  the  will,  and  accept  a 
bequest  under  it,  she  will  thereby  be  equitably  estopped  from 
asserting  a  claim  in  hostility  to  other  provisions  of  the  will.  7 
Watts  &  Serg.  238. 

And  one  who  accepts  a  part  of  the  purchase  money  arising 
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out  of  a  sheriff's  sale,  is  estopped  from  denying  the  validity  of 
the  sale.     StroUe  v.  Smith,  8  Watts  R.  280. 

Where  there  has  been  a  sheriff's  sale  on  an  award  without  a 
judgment,  proof  of  an  agreement  by  the  heirs  of  the  defendant  that 
the  surplus  purchase  money,  after  payment  of  the  award,  should 
be  applied  to  the  support  of  the  widow  of  the  ancestor,  and  the 
plaintiff,  who  was  one  of  the  heirs,  and  which  agreement  was 
executed,  and  plaintiff  stood  by  when  valuable  improvements 
were  made  by  the  purchasers,  and  gave  no  notice  of  his  claim, 
is  admissible  to  work  an  equitable  estoppel  in  favor  of  the  pur- 
chaser.    4  Penn.  State  R.  193. 

The  case  of  Bright  v.  Boyd,  1  Story  0.  C.  R.  498,  is  not 
unlike  this  case.  The  court  says:  "The  proceeds  of  the  sale 
having  gone  to  discharge  the  debt  of  the  testator,  and  so  far  the 
lands  in  the  hands  of  the  defendant,  Boyd,  have  been  relieved 
from  a  charge  to  which  they  were  liable  by  law,  so  that  he  is 
now  enjoying  the  lands  free  from  a  charge,  which  in  conscience 
and  equity  he,  and  he  only,  and  not  the  purchaser,  ought  to 
bear." 

So  it  may  be  said,  in  this  case,  the  plaintiff  has  been  nurtured 
and  educated,  and  other  valuable  lands  purchased  for  her  out  of 
the  proceeds  of  the  sale  of  this  lot,  of  all  which  she  has  the 
sole  and  exclusive  benefit  and  enjoyment.     Is  it  equitable,  is  it 
just,  she  should  have  and  enjoy  all  this  and  the  lot  also  % 

We  think  it  would  be  great  injustice  so  to  decree. 

Equity  would  seem  to  dictate,  if  she  is  to  recover  the  lot,  she 
should  be  required  to  refund  the  purchase  money  and  interest, 
and  pay  for  the  improvements  made  upon  it  in  good  faith,  and 
without  notice  of  this  claim. 

The  duty  of  compensation  in  such  cases,  at  least  to  the  ex- 
tent of  the  permanent  increase  of  value  by  improvements,  is 
alone  founded  upon  the  constructive  fraud,  or  gross  negligence, 
or  delusive  confidence  held  out  by  the  owner. 

Whether  this  doctrine  is  applicable  to  minors,  who  [*300] 
stand  by  and  make  no  objection,  while  transfers  and  improve- 
ments of  their  property  are  going  on,  and  make  no  objection, 
having  a  reasonable  discretion,  from  their  age,  to  understand, 
the  court,  in  Bright  v.  Boyd,  say,  is  not  so  clear. 
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TVe  take  it,  that  a  minor  maj",  and  ought  to  be,  bound  by  his 
silence,  if  of  age  sufficient  to  know  his  position  in  regard  to  his 
property.  He  has  no  more  right  to  commit  a  fi-aud  than  an 
adult.  This  principle  of  equitable  estoppels  of  this  character, 
applies  to  infants,  as  well  as  adults;  to  insolvent  sureties  and 
guardians,  as  well  as  persons  acting  for  themselves;  and  they 
have  place,  as  well,  when  the  proceeds  arise  from  a  sale  by  au- 
thority of  law,  as  when  they  spring  from  the  act  of  the  party. 
Commonwealth  v.  Sherman'' s  Admi'r^  6  Penn.  State  E..  346.  In 
this  case,  the  ancestor,  Oliver  Minor,  died  in  1833,  seized  of  this 
lot.  The  decree  for  the  sale  of  the  lot  passed  in  1835.  Seven 
years  after,  in  1842,  when  the  plaintiff  in  error,  Eliza,  was 
nearly  or  quite  marriageable,  the  lot  was  sold  nnder  an  execu- 
tion against  the  purchaser  of  it,  at  the  guardian's  sale.  Eliza 
married  in  1846.  He  held  and  occupied  it  ten  years,  and  sold 
it  to  George  Strain  in  1852.  He  occupied  and  sold  it  to  the 
defendant  in  error,  for  the  consideration  of  fourteen  hundred 
dollars,  in  March,  1853. 

The  ejectment  suit  is  commenced  in  1854,  and  this  bill  of 
complaint  filed  the  same  year.  It  appears,  then,  from  the  time 
of  the  sale  of  the  lot  under  execution,  to  the  sale  to  Strain,  the 
plaintiff  in  error,  was  of  an  age  and  in  a  condition  to  know  all 
about  this  property,  and,  by  her  silence,  must  be  considered  as 
having  inspired  a  confidence  that  she  was  content  with  the  nur- 
ture and  education  and  land  she  had  received  out  of  the  pro- 
ceeds of  the  sale  of  the  lot.  Up  to  the  purchase  by  the  com- 
plainant, she  had  been  seven  years  married,  and  she  and  her 
husband  both  knew  the  condition  of  the  property,  the  various 
transfers  of  it,  and  of  the  improvements  made  upon  it,  without 
asserting  or  suggesting  any  claim. 

A  strong  case  is  found  in  7  Penn.  State  K.  424,  Smith  v.  War- 
den, where  a  woman  of  full  age,  not  bound  by  a  judgment  on 
which  land  was  sold,  released  her  interest  to  the  purchasers,  and 
afterwards  sued  in  ejectment.  Tlie  court  say,  the  receipt  of 
her  share  of  the  money  was  an  affirmation  that  her  title  had 
passed  to  the  purchasers  by  virtue  of  the  sheriff's  sale,  and  she 
cannot  now  make  a  contrary  allegation  to  tlie  injury  of  those 
who  paid  their  money  on  the  faith  of  the  conveyance.  Where  a 
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sale  is  made  of  land,  no  one  person  can  be  permitted  to  receive 
both  the  money  and  the  land. 

There  is  great  similarity  between  this  case  and  the  one  at 
bar.  The  ]3laintiff  in  error  was  not  bound  by  the  sale  of  [  '^^301  ] 
the  lot  by  the  guardian,  yet  she  was  nurtured  and  educated  from 
the  proceeds  of  the  sale,  and  other  valuable  lands,  granted  to 
her,  purchased  by  them.  Her  act  of  selling  those  lands,  as  it 
is  in  proof  she  has  done,  is  an  affirmation  that  her  title  to  the 
lot  had  passed  to  the  purchaser  at  that  sale,  and  she  ought  not , 
now  be  allowed  to  make  a  contrary  allegation  to  the  injury  of  a 
hona  fide  purchaser  for  a  full  price  under  a  title  which  had  been 
acquiesced  in  by  all  parties  for  near  twenty  years.  The  plaintiffs 
in  error,  with  a  full  knowledge  of  all  the  facts,  have  enjoyed  the 
proceeds  of  the  sale  of  the  lot  in  lands  more  valuable  now,  than 
the  lot  itself;  and  it  ought  not,  in  honor,  justice,  and  conscience, 
now  to  be  in  their  power  to  affirm  anything  against  these  facts ; 
they  should  be  estopped  from  asserting  any  claim  to  the  lot  in 
dispute. 

The  decree  of  the  Circuit  Court  is  in  all  things  affirmed. 

Caton,  C.  J.,  dissented. 


Mary  A.  E.  Wade  et  al..  Appellants,  v.  Nicholas  King 

et  al.,  Appellees. 

appeal  from  morgan. 

Depositions  in  a  former  suit  ( in  chancery  )  between  the  same  parties,  involving 
the  same  questions,  are  admissible  as  evidence,  where  the  questions  are  again 
presented  for  judicial  decision,  if  the  parties  interested  had  an  opportunity 
of  testing  the  truth  of  the  testimony. 

And  this,  although  the  parties  are  not  identical,  and  although  there  may  not 
be  complete  mutuality,  in  respect  to  their  relation  to  each  other,  or  to  the 
subject  matter  litigated,  if  the  same  matter  is  in  issue  in  both  cases. 

In  January,  1851,  Nicholas  King  exhibited  his  bill  in  chan- 
cery, in  the  Circuit  Court  of  Morgan  county,  for  settlement  of 
partnership  accounts,  and  establishment  of  his  title  to  lands  in 
Iowa,  against  the  personal  representatives  and  heirs  at  law  of 
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liis  deceased  brothers,  Joseph  King  and  William  King,  claiming 
that  he  Avas  interested  in  the  subject  matters  of  the  suit  to  the 
extent  of  three-fifths,  and  the  estates  of  his  said  brothers  each 
one-fifth,  as  partners.  On  appeal  to  the  Supreme  Court,  the 
claims  of  the  bill  were  substantially  vindicated  at  the  December 
term,  1854,  and  the  cause  was  remanded,  with  instructions  to 
proceed  in  conformity  with  the  opinion  of  said  court. 

Pursuant  to  the  directions  of  the  said  court,  the  master  pre- 
pared a  report  in  the  cause,  allowing  the  aforesaid  interests  in 
[  *302]  the  lands,  and  charging  representatives  of  William  King 
to  Mcholas  King,  $3,410.72 ;  representatives  of  William  King  to 
representatives  of  Joseph  King,  $889.45,  and  representatives 
of  Joseph  King  to  ISTicholas  King,  $742.38.  In  that  form,  on 
the  first  day  of  the  October  Term,  1845,  of  the  Circuit  Court 
of  Morgan  county,  the  report  was  submitted  by  the  master  to  the 
defendant,  William  Thomas,  representing  the  representatives  of 
William  King;  and  thereupon,  the  said  William  Thomas  sub- 
mitted an  account,  stated  in  his  own  hand-^viiting,  ( excepting 
signature  of  John  Peter,  surviving  executor  of  Joseph  King,) 
as  follows: 

William  King,  Executor  of  Joseph  King, 

To  the  Estate  of  said  Joseph,  Dr. 
To  cash  received  of  said  estate,         -        -        .        .    $2,28110 
To  interest  collected,        ---,--.    325  60 

$2,606  70 

CONTRA— Cr. 
By  cash  paid  out  as  allowed  by  Court,  of  Probate,  Greene 

county, $606  99 

By  amount  accounted  for  to  John  Peter,  surviving  execu- 
tor, by  John  C.  Hamilton,  administrator,  etc.,      -    2,004  50 

$2,611  49 


Balance  due  William  King's  estate,        -        -        -  $4  79 

Tlie  foregoing  account,  settled  as  above,  April,  1852,  signed 
"John  Peter,  surviving  executor  of  Joseph  King,"  to  the 
master,  without  the  knowledge  or  consent  of  the  representatives 
of  the  said  Josej^h  King,  deceased,  or  any  one  duly  representing 
them,  and  procured  such  a  modification  of  said  report  as  that 
the  representatives  of  the  said  William  King,  deceased,  were  to 
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respond  to  the  said  l^icliolas  King  for  balance  due  him  from  the 
representatives  of  the  said  Joseph  King,  deceased,  and  exclud- 
ing them  altogether  from  any  share  in  the  aforesaid  partnership 
interests,  and  investing  the  representatives  of  the  said  William 
King,  deceased,  with  the  interest  of  the  representatives  of  said 
Joseph  King,  deceased,  in  the  Iowa  lands.  Bill  charges  that 
said  William  Thomas  submitted  account,  as  above,  in  fraud  or 
ignorance  of  complainants'  rights,  and  with  fraudulent  or  mis- 
taken intimation  on  his  part  that  it  was  a  settlement  between 
the  representatives  of  the  said  William  King,  deceased,  and 
Josejjh  King,  of  subject  matters  of  partnership  account,  as 
stated  by  master,  before  it  was  modified  by  him.  Complainants 
charge  that  William  Thomas  did  what  he  did  in  the  premises  in 
ignorance  of  their  rights,  and  out  of  blind,  overweening  devo- 
tion to  the  interests  of  the  representatives  of  said  Wil-  [  *303  ] 
Ham  King,  deceased. 

On  tlie  basis  of  said  modified  statement  of  account,  decree 
was  rendered  17th  of  October,  1855,  by  the  Circuit  Court  of 
Morgan,  and  for  sale  of  the  title  of  the  parties  to  the  suit  to  the 
Iowa  lands,  by  said  William  Thomas  and  Da^dd  A.  Smith,  as 
trustees;  net  proceeds  of  sale  to  be  paid — three-fifths  to 
Nicholas  King,  and  two-fifths  to  the  representatives  of  the  said 
William  King,  deceased,  with  the  following  reservation  in 
decree,  suggested  by  the  said  David  A,  Smith:  "  Saving  and 
reserving  to  the  representatives  of  the  estate  of  said  Joseph 
King,  deceased,  as  between  them  and  the  representatives  of  the 
estate  of  William  King,  deceased,  the  right  to  show  that  they, 
the  representatives  of  the  estate  of  said  Joseph  King,  deceased, 
are  entitled  to  the  net  proceeds  of  sale  of  one-fifth  of  said 
lands,"  and  decree  is  referred  to  as  j^art  of  bill. 

Bill  states  that  said  William  Thomas  and  David  A.  Smith,  as 
trustees,  sold  lands  on  terms  of  decree  for  $19,390.59,  and  had 
in  hand,  for  distribution,  net  sum  of  $6,201.99,  to  one-fifth  of 
which  complainants  wei'e  entitled,  as  also  deferred  installments; 
and  that  William  Thomas,  to  exclusive  use  of  representatives 
of  William  King,  deceased,  had  invested,  at  ten  per  cent, 
interest,  $2,480.80;  excluding  complainants  from  any  interest 
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in  tlie  same,  when  tliey  were  entitled  to  one-lialf  of  the  same, 
and  interest  thereon  to  accrue. 

Complainants  protest  against  their  exclusion  from  any  interest 
in  the  proceeds  of  sale  of  Iowa  lands,  in  virtue  of  the  assumpsit 
of  the  representatives  of  William  King,  deceased,  in  decree,  to 
pay  for  them  (complainants)  $742.38,  the  partnership  balance 
against  them,  in  favor  of  Nicholas  King,  and  say  that  they  are 
willing  to  pay  same  on  their  own  account,  and  that  they  have 
not  compromitted  or  forfeited,  in  any  way,  their  right  to  net 
proceeds  of  one-iifth  of  sale  of  Iowa  land,  and  so  they  ask  the 
court  to  decree. 

On  the  28th  June,  1843,  Nicholas  King,  from  York,  in 
England,  remitted  by  the  hand  of  William  King,  to  Joseph 
King,  a  certain  sum  of  money,  and  took  following  receipt: 

Eeceived  of  brother  Nicholas  the  sum  of  £471  6  6,  belong'ing  to  brother 
Joseph,  to  deliver  to  him,  but  at  his  lisk,  incase  of  accidents. 

York,  June,  28,  '43.  WILLIAM  KING. 

Complainants  charge  that  the  item  of  $2,281.10,  in  account 
above,  is  no  other  than  a  commutation  into  Federal  money  of  the 
aforesaid  sum  of  sterling  money;  and  that  by  the  employment 
as  the  basis  of  that  account  of  what  rightly  belonged  to  the 
■[*304]  estate  of  Joseph  King,  deceased,  the  representatives  of 
that  estate  have  been  -wi-ongfully  ousted  of  their  right  to  one- 
fifth  of  proceeds  of  sale  of  Iowa  lands. 

Bill  charges  that  said  sum  of  sterling  money  was  brought 
from  England  to  this  country  by  the  said  William  King,  at  or 
about  the  time  that  the  said  Joseph  King  was  on  his  death-bed, 
and  that  said  William  King  never  paid  any  part  of  the  same  to 
the  said  Joseph  King;  and  that  the  said  William  King,  after  the 
death  of  the  said  Josc^dIi  King,  had  and  held  the  said  sum  of 
money  as  the  executor  of  the  last  will  and  testament  of  the  said 
Joseph  King,  deceased,  and  as  testamentary  guardian  of  his 
children;  and  that  what  remained  of  said  sum  of  money  to  be 
accounted  for  by  the  estate  of  the  said  William  King,  deceased, 
after  his  death,  in  notes  and  mortgages  in  kind,  in  the  name  and 
to  the  use  of  the  representatives  of  the  estate  of  the  said 
Joseph  King,  deceasedj  were  handed  over  by  Kacliel  King, 
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widow  of  said  "VYilliam  King,  deceased,  after  his  death,  to  the 
said  John  Peter,  as  surviving  executor  of  the  last  will  and 
testament  of  said  Joseph  King,  deceased,  and  testamentary 
guardian  of  the  children  of  said  deceased;  and  that  the  account 
copied  above  is,  and  was  intended  to  be  a  mere  voucher  of  tiiat 
transaction;  and  that  the  said  John  C.  Hamilton,  administrator 
as  aforesaid,  never  had  any  settlement  with  the  said  John 
Peter,  as  executor  as  aforesaid,  of  any  of  the  partnershij) 
transactions. 

Complainants  refer  to  a  copy  of  the  last  will  and  testament 
of  said  Joseph  King,  deceased;  state  that  William  King  and 
John  Peter  were  executors  and  testamentary  guardians;  that 
William  King  acted  until  184(3,  when  he  died;  that  complain- 
ants are  exclusively  interested  in  any  decree  which  may  be 
rendered  in  the  cause,  (John  Peter  having  finally  settled  his 
accounts,)  and  ask  decree  for  the  $889.45,  with  six  per  cent, 
interest  since  17th  October,  1855.  Pill  then  names  defendants, 
and  prays  process  against  them,  and  that  adult  defendants  be 
required  to  answer  on  oath — John  C.  Hamilton,  William  Thomas 
and  John  Peter,  to  answer  sj)ecial  interrogatories  as  to  the 
account,  April,  1852. 

Complainants  charge  that  their  interest  of  one-fifth  in  Iowa 
lands  accrued  from  the  employinent  of  partnership  or  trust 
funds,  by  William  King,  deceased,  in  the  purchase  of  the  same; 
which  partnership  was  referred  to  in  a  paper  signed  by  William 
King  and  Nicholas  King,  and  brought  from  England  by  said 
William  King,  for  the  signature  of  the  said  Joseph  King,  but 
which  was  never  had,  because  of  his  being  on  his  death-bed  at 
the  time  of  return  of  said  Willam  King;  and  that  said  paper 
was  declarative  of  transactions  that  had  been  had  many  years 
before,  and  had  reference  to  the  further  settlement  of  said  [*305  ] 
transactions,  on  the  principles  of  trust  and  partnership. 

Complainants  state  that  trustees  reported  sale  of  Iowa  lands 
to  Circuit  Court  of  Morgan,  October  term,  1856,  which  was 
approved — saving  and  reserving  rights  of  complainants,  as  by 
decree  October  term,  1855;  and  that  trustees  had  divided  notes 
for  deferred  installments — three-fifths  to  Nicholas  King,  and 
two-fifths  to  representatives  of  estate  of  William  King,  deceased, 
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reserving  rights  of  complainants.  That  J.  C.  Hamilton  had 
fully  administered  and  settled  np  estate  of  William  King,  de- 
ceased; and  that  William  Thomas  was  in  fmids  on  account  of 
the  rej)resentatives  of  the  estate  of  William  King,  deceased,  to 
pay  any  decree  that  may  be  had  in  this  case.  Bill  prays  for 
specific  relief  indicated  in  it,  or  for  alternative  general  relief; 
and  concludes  hy  stating  that  not  until  September  last,  (1856,) 
through  the  professional  assistance  of  one  of  their  solicitors  in 
the  case,  did  the  complainants  become  apprised  of  the  state  of 
facts  in  this  bill.  Thereupon  they  exhibited  and  filed  in  said 
case  oi  Hicholas  King  v.  J.  C.  Hamilton  et  al.,  a  cross  bill, 
seeking  the  relief  which  they  herein  ask,  which,  on  motion  of 
said  William  Thomas  and  others,  was  dismissed  as  filed  too  late, 
at  the  last  term  of  this  court,  without  prejudice  to  the  rights  of 
the  parties. 

Admits  tliat  Nicholas  King,  William  King  and  Joseph  King, 
as  partners,  in  1829,  invested  £1,000  sterling  money,  in  pur- 
chase of  lands  in  Morgan  county,  and  in  farming — three-fifths 
suj^plied  by  iN^icholas  King,  one-fifth  by  Joseph  King,  and  one- 
fifth  by  William  King.  Purchases  in  name  of  Nicholas  King, 
who  returned  to  England  in  January,  1831,  by  power  of  attor- 
ney, committing  trust  property,  sale  of  lands,  etc.,  to  William 
King  and  Joseph  King.  In 'March,  1830,  $400  worth  of  land 
sold  to  Waggoner,  and  money  applied  by  Joseph  King  to  his 
individual  purposes.  In  May,  1831,  he  sold  thirty-two  cattle 
for  $374,  and  in  May,  1835,  $512  worth  of  cattle,  property  of 
parties.  In  1839  William  King  sold  part  of  land  to  Strawn  for 
$2,400,  and  in  1846,  land  to  Kichardson  for  $808;  the  remain- 
der 6f  lands  sold  at  auction,  and  proceeds  jDroperly  distributed. 
Defendants  do  not  know  that  any  evidence  existed  prior  to  1851 
as  to  extent  of  partnership  interests  in  aforesaid  lands,  except 
paper  of  27th  June,  1843,  referred  to  in  bill.  Proceedings  of 
Nicholas  King,  as  alleged  in  bill,  admitted,  except  that  there 
was  never  any  decree  of  any  court  in  favor  of  complainants,  for 
any  part  or  share  of  Iowa  lands.  In  1846  William  King  pur- 
chased them  in  his  own  name,  and,  as  defendants  believe,  with 
his  own  funds,  and  for  his  own  use,  not  investing  or  intending 
to  invest  any  trust  funds,  and  deny  that  lands  were  purchased 
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with  trust  funds.  Say  that  complainants  (other  than  ["^^306] 
Wade)  were  fully  advised  in  regard  to  the  matters  in  contro- 
versy in  suit  of  ]^icholas  King,  during  pendency,  and  did  not 
assert  any  claim  to  lauds  in  Iowa — because,  as  defendants  be- 
lieve, they  did  not  believe  that  either  they  or  ITicholas  King  were 
entitled  to  any  part  thereof.  The  sales  of  lands  to  Waggoner, 
Strawn  and  Richardson  amounted  to  $3,995,  one-fifth  of  which, 
$799,  Joseph  King  and  his  heirs  were  entitled  to,  he  having  re- 
ceived $1,286;  that  he  received  more  than  his  proportion  of  sale 
and  rents  of  lands  realized  before  his  deatli,  and  was  indebted  to 
trust  fund.  The  proceeds  of  sale  to  Richardson,  in  1846,  being- 
divided  according  to  the  rights  of  the  parties,  would  entitle  the 
estate  of  Joseph  King  to  credit  of  $161.60.  Defendants  deny 
that  any  question  was  made  by  the  pleadings  in  the  suit,  by 
Nicholas  King,  as  to  the  investment  of  trust  funds  to  the  use  of 
Joseph  King  or  his  heirs,  in  the  purchase  of  Iowa  lands,  or  tliat 
any  testimony  was  taken  in  the  cause  with  reference  to  the  state 
of  accounts  between  the  estates  of  Josepli  and  William  King. 
The  defendant,  William  Thomas,  further  answering  for  himself, 
denies  fraud  in  stating  account  of  April,  1852,  and  explains 
manner  of  stating  account;  says  "  he  did  not  know  but  that  said 
charge  of  $2,281.10  was  the  footing  of  a  long  account,  and,  in 
fact,  such  was  his  impression  at  the  time ;  and  he  presented  to 
the  master  the  statement  and  receipt  aforesaid,  as  evidence  that 
settlements  had  been  made  between  the  estates,  and  urged  that 
fact  as  a  reason  why  no  balance  should  be  reported."  After 
further  statements  of  reasonings  and  opinions  of  said  defendants 
as  to  the  supposed  propriety  of  the  master's  modification  of  his 
report,  I7th  October,  1855,  said  defendant  says  that  he  atithor- 
ized  the  master  to  charge  the  estate  of  William  King  with  the 
balance  that  had  been  ascertained  against  the  estate  of  Joseph 
King,  in  favor  of  Nicholas  King,  and  the  master  changed  the 
report  so  as  to  make  it  as  it  now  appears.  Defendant  did  not 
know  what  or  how  many  charges  or  items  had  been  included  in 
the  account  which  he  presented  to  the  master.  He  (defendant) 
thought  it  possible  that  some  accounts  had  been  kept  by  Joseph 
King  in  his  lifetime,  upon  which  the  settlement  had  been  made, 
and  that  the  accounts  in  relation  to  the  lands  in  Morgan  and 
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Scott,  had  been  included.  Admits  himself  in  funds  to  pay 
decree  that  may  be  rendered  in  this  case,  and  says  that  J,  C. 
Hamilton  has  fully  and  finally  settled  his  administration  of  the 
estate  of  William  King. 

Answer  of  I.  L.  Morrison,  guardian  ad  litem  for  infant 
defendant,  Mary  J.  T.  King. 

Keplication  of  complainants  to  answer  of  George  C.  King 
and  others. 
[*307  ]     James  Berdan^  special  master,  deposes  that  he  modified 

his  third  statement  of  accounts  in  case  of ,  etc.,  on  the  first 

day  of  the  October  term,  1855,  Circuit  Court  of  Morgan;  and 
the  presentation  by  William  Thomas,  without  any  explanatory 
testimony,  of  the  account  of  April,  1852,  which  was  in  his 
(Thomas')  hand-writing,  and  which  he  (the  witness)  accepted 
as  evidence  of  a  settlement  of  all  accounts  between  the  estates 
of  Joseph  King  and  "William  King;  and  that  if  he  (the  witness) 
had  been  aware  that  the  leading  item  in  said  account  of 
$2,281.10  consisted  of  the  remittance  of  the  sterling  money 
from  England,  he  would  not  have  regarded  and  treated  it  as 
affording  evidence  of  the  settlement  of  partnership  interests, 
w'hich  it  had  been  referred  to  him  to  state  and  adjust. 

John  Peter  testifies  that  he  does  not  remember  who  made  out 
the  account  of  April,  1852 ;  his  impression  is  that  Judge  Thomas 
presented  it  to  him  for  his  signature;  that  the  item  of  $2,281.10 
consisted  of  a  sum  of  sterling  money,  sent  by  Nicholas  King 
from  England  in  1843,  by  the  hand  of  William  King,  to  Joseph 
King,  but  which  was  not  paid  over  to  him  on  account  of  the 
illness  of  which  he  died;  that  his  co-executor,  William  King, 
retained  the  money  in  his  own  hands,  and  loaned  it,  the  interest 
thereon,  up  to  the  time  witness  became  chargeable  therewith, 
amounting  to  the  sum  of  $325.60;  that  his  co-executor,  in  his 
lifetime,  in  a  settlement  of  his  accounts,  as  guardian  in  that 
behalf,  with  the  Court  of  Probate  of  Greene  county,  was  allowed 
a  credit  of  $606.99;  that  after  the  death  of  his  co-executor, 
William  King,  witness  received  from  his  widow,  Eachel  King, 
notes  and  mortgages  that  he  had  taken  to  the  use  of  the  heirs 
of  said  Joseph  King,  deceased,  amounting  to  $2,004.50,  as 
shown  by  said  account,  which  witness  had  accounted  for  with, 
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uTid  paid  over  to,  the  heirs  of  said  Joseph  King,  deceased. 
Witness  never  had  any  settlement  with  J.  0.  Hamilton,  as 
administrator  of  AYilliam,  King,  deceased;  nor  did  he  ever  pay 
witness  anything  on  said  account.  All  that  the  witness  received 
came  through  the  hands  of  the  said  Rachel,  before  witness  was 
notified  of  the  appointment  of  Hamilton  as  administrator  of 
AVilliam  Kinoj.  The  account  was  furnished  said  Hamilton  as  a 
mere  voucher. 

The  decree  in  vacation,  10th  November,  1857,  pro  forma, 
excludes  as  evidence  the  record  and  proceedings  in  the  case  of 
Nicholas  King  v.  J.  G.  Hamilton,  administrator  of  William 
King,  deceased,  and  others,  and  dismisses  bill.  The  record  and 
proceedings  in  the  Supreme  Court,  so  far  as  admissible,  to  be 
read  in  evidence,  and  treated  as  part  of  the  record  in  this  case. 

Errors  assigned: 

1st.  That  the  court  below  excluded  from  this  case,  as  evi- 
dence, the  record  and  proceedings  in  the  case  of  Nicholas  [  '"308  ] 
King  v.  John  C.  Hamilton,  administrator  of  William  King,  de- 
ceased, and  others. 

2nd.  That  the  court  below  dismissed  the  bill  of  complainants. 

3rd.  That  the  court  below  did  not  grant  to  complainants  the 
specific  relief  they  asked,  or  any  relief. 

This  cause  was  heard  before  Woodson,  Judge. 

D.  A.  and  T.  W.  Smith,  for  Appellants. 

W.  Thomas,  S.  T.  Logan  and  A.  Lincoln,  for  Appellees. 

I 

Skinner,  J.     Nicholas  King  filed  his  bill  in  equity  against 

the  personal  representatives  and  heirs  of  William  and  Joseph 
King,  to  obtain  his  portion  of  personal  and  real  estate  held  by 
the  personal  representatives  and  heirs  of  William  and  Joseph. 
On  the  hearing,  the  court  rendered  a  decree  settling  the  rights 
of  Nicholas  as  between  him  and  the  defendants  to  that  bill,  and 
specially  reserving  to  the  heirs  and  representatives  of  Joseph, 
their  rights  as  against  the  heirs  and  representatives  of  William. 
The  heirs  of  Joseph  filed  this  bill  to  adjust  those  rights  re- 
served in  the  decree,  and  seek  to  establish  them  against  the 

heirs  and  representatives  of  William. 
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On  the  hearing  of  this  bill,  the  complainants  offered  to  read 
certain  depositions  taken  in  the  former  suit,  and  the  court  re- 
fused to  allow  them  to  be  read. 

The  i-ule  is,  that  depositions  taken  in  a  former  suit  between 
the  same  parties,  involving  the  same  question,  or  subject  matter, 
are  admissible  when  the  question  again  arises  for  judicial  deter- 
mination. And  it  is  not  material  that  the  parties  be  identical, 
or  that  there  be  complete  mutuality  in  respect  to  their  relation 
to  each  other,  or  to  the  subject  matter.  It  is  sufficient,  if  the 
same  matter  were  in  issue  in  both  cases,  and  those  against  whom 
the  depositions  are  offered,  or  those  under  whom  they  claim  the 
estate  or  right  in  question,  had  opportunity  of  cross-examining 
the  witnesses  and  testing  the  truth  of  their  testimony. 

Here,  substantially  the  same  questions  are  in  issue  and  to  be 
determined,  as  in  the  former  suit ;  the  rights  of  Nicholas  and 
the  heirs  of  his  two  brothers,  William  and  Joseph,  among  them- 
selves, to  the  property  held  by  William  in  trust  for  all ;  and 
these  defendants,  or  those  through  whom  they  claim,  and  be- 
tween whom  and  them,  as  to  the  estate  in  controversy,  there  is 
privity,  had  full  opportunity  of  testing  the  truth  of  the  testi- 
mony contained  in  the  depositions,  in  the  various  ways  known 
to  the  law.  As  against  these  defendants  the  depositions  were 
[*309]  admissible.  Dole  v.  Wiley,  15  111.  E.  576;  3  Greenl. 
Ev.,  sees.  326,  341,  342  ;   1  ibid.,  sees.  553,  554. 

Decree  reversed  and  cause  remanded. 

Decree  7'eversed. 


Uriah  H.  Crosby,  Plaintiff  in  Error,  v.  John  M.  Gipps, 

Defendant  in  Error. 

ERROR  TO  TAZEWELL. 

In  a  proceeding  under  the  act  of  1852,  for  obstructing  a  road  or  higliway ;  if  the 
jury  find  the  party  guilty  of  continuing  an  obstruction,  it  will  be  en-oneous  to 
enter  judgment  on  such  finding.     A  justice  of  the  peace  has  not  authority  to 
hear  and  try  a  party  for  "continuing"  an  obstruction  of  a  highway. 
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This  case  is  fully  stated  in  the  opinion  of  the  Chief  Justice. 
The  cause  was  tried  before  Powell,  Judge. 

James  Koberts,  for  Plaintiff  in  Error. 

B,  S.  Peettyman,  for  Defendant  in  Error. 

Cato'n,  C.  J.  This  was  an  action  brought  before  a  justice  of 
the  peace,  under  the  statute  of  22nd  of  June,  1852,  which  pro- 
vides, that  if  any  person  shall  obstruct  a  road  in  the  mannei- 
provided  in  section  sixteen  of  chapter  ninety- three,  Pev.  Stat., 
the  penalty  provided  in  said  section  may  be  recovered  either 
by  indictment,  or  in  a  qui  tarn  action  in  the  name  of  the  informer, 
before  a  justice  of  the  peace,  on  the  comjilaint  of  any  person. 
The  .plaintiff  recovered  a  judgment  before  a  justice.  The  de- 
fendant took  an  appeal  to  the  Circuit  Court,  where,  upon  the 
trial,  the  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  tlie  defendant  guilty  of  continuing  the  obstructions,  in  the 
sum  of  six  dollars."  The  defendant  moved  for  a  neAV  trial  and 
in  arrest  of  judgment,  both  of  which  motions  were  overruled, 
and  he  now  brings  the  case  here  by  appeal,  and  assigns  these 
decisions  for  error. 

Section  sixteen  of  chapter  ninety-three,  Pev.  Stat,,  provides 
that,  "  If  any  person  shall  obstruct  any  public  road  by  falling  a 
tree  or  trees  across  the  same,  by  encroaching  upon  or  fencing  up 
the  same,  or  by  placing  any  other  obstruction  therein,  he  shall 
forfeit  for  any  such  offense,  a  sum  not  exceeding  ten  dollars, 
and  a  sum  not  exceeding  three  dollars  for  every  day  he  shall  suf- 
fer such  obstruction  to  remain,  after  he  shall  have  been 
ordered  to  remove  the  same,  by  any  supervisor,  county  ["^SIO] 
commissioner  or  justice  of  the  peace." 

Peally,  the  reference  to  these  statutes  and  the  quotation  of 
the  verdict,  disposes  effectually  of  this  case.  The  last  statute 
referred  to,  creates  two  distinct  offenses,  for  which  different  pen- 
alties are  imposed.  The  first  is  for  obstructing  a  road,  with  a 
penalty  not  exceeding  ten  dollars,  and  the  second  for  continu- 
ing the  obstmction  after  being  ordered  to  remove  it,  with  a  pen- 
alty not  exceeding  three  dollars  per  day.  These  are  as  much 
separate  offenses  as  if  tliey  were  of  entirely  different  cliaracters 
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and  relating  to  diiferent  subjects.  The  act  of  1852,  under 
which  this  action  was  brought,  has  reference  to  but  one  of  these 
offenses,  that  is,  obstructing  a  road.  For  the  other  offense,  that 
is,  continuing  the  obstruction,  no  authority  is  given  to  an  indi- 
vidual to  sue  in  his  own  name,  and  no  jurisdiction  is  given  to  a 
justice  of  the  peace,  ISTor  was  the  complaint  for  this  second 
offense.  It  was  for  obstructing  a  road  only,  and  so  was  the  sum- 
mons, and  so  was  the  judgment  before  the  justice.  And,  indeed, 
the  same  may  be  said  of  all  the  proceedings  before  the  Circuit 
Court,  except  the  verdict.  The  verdict  finds  the  defendant 
guilty  of  an  offense  for  which  he  was  not  prosecuted,  of  which 
lie  had  no  notice,  and  which  he  was  not  called  upon  to  defend, 
and  it  fails  to  find  him  guilty  of  the  offense  for  which  he  was 
prosecuted,  and  of  which  alone  the  court  in  that  form  of  action 
had  jurisdiction.  Upon  that  verdict  the  court  had  no  authority 
to  render  a  judgment. 

The  judgment  must  be  reversed  and  the  cause  remanded, 

Jtidgment  reversed. 


Chaeles  H,  Austin  et  al.,  by  their  next  friend,  Caroline 
C.  Austin,  Appellants,  v.  The  Belleville  and  Illi- 
noistown Railroad  Company,  alias  The  Terre  Haute, 
Alton  and  St.  Louis  Kailroad  Company,  Appellee. 

APPEAL  FROM  ST.  CLAIR, 

An  appeal  will  lie  from  the  assessment  of  commissioners,  appointed  under  the 
act  of  March  ord,  1845,  relating  to  the  public  right  of  way,  or  in  cases  where 
the  condenmation  is  made  under  the  provisions  of  that  act,  by  direct  refer- 
ence to  it. 

Tills  was  an  appeal,  by  the  owners,  from  the  assessment  of 
damages  for  the  condemnation  of  lot  85,  in  the  town  of  Brook- 
lyn, in  St,  Clair  county,  for  the  use  of  the  Belleville  and 
[*311]  IllinoistowTi  Railroad  Company,  said  assessments  hav- 
ing been  made  by  commissioners  appointed  by  the  Governor  of 
the  State  of  Illinois. 
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The  court  dismissed  tlie  appeal,  on  the  motion  of  the  defend- 
ants, on  the  ground  that  no  appeal  lay  in  this  cause. 

G.  Trumbull,  for  Appellants. 
G.  KoEENEK,  for  Appellee. 

Breese,  J.  The  appeal,  originally,  was  taken  from  the  award 
of  certain  commissioners,  appointed  to  ascertain  and  assess  the 
damages  arising  to  the  appellants  by  reason  of  the  appropriation 
of  part  of  a  lot  claimed  by  them  in  Brooklyn,  for  the  road- way 
of  the  defendants.  The  Circuit  Court  dismissed  the  appeal, 
and  that  is  here  assigned  as  error. 

The  law  under  which  the  commissioners  were  appointed  was 
approved  August  22,  1852,  and  is  entitled  "An  Act  to  incor- 
porate the  Belleville  and  Illinoistown  Railroad  Company." 
Laws  1852,  p.  114. 

The  fourth  section  of  this  act  provides:  "Where  the  owners 
of  land  and  the  company  cannot  agree  as  to  the  price  and  value 
of  the  land  to  be  taken  for  the  road,  then  the  price  and  value 
may  be  fixed,  estimated  and  recovered  as  prescribed  by  the  act 
relating  to  the  public  right  of  way,  approved  March  3,  1845." 
(E.  S.  477.) 

Tliese  commissioners,  on  application  of  the  company,  are 
appointed  by  the  Governor,  after  notice  to  the  owners.  It  then 
provides  that  these  commissioners,  or  a  majority  of  them,  shall 
"  deliver  to  said  corporation  a  written  statement  of  the  award 
or  awards  they  shall  make,  with  a  description  of  the  land,  or 
other  real  estate,  appraised,  to  be  recorded  by  the  said  corpora- 
tion in  the  circuit  clerk's  office  of  St.  Clair  county,  and  then 
the  said  corporation  shall  be  deemed  seized,"  etc. 

We  are  referred  by  the  appellants'  counsel  to  the  sixth  section 
of  the  act  of  1845  (R.  S.  479)  for  the  right,  on  their  part,  to 
an  appeal.  The  reference  to  this  law  is  proper,  inasmuch  as 
the  price  and  value  is  to  be  fixed  and  estimated  as  therein  pre- 
scribed, but  the  fourth  section  provides  alone  for  damages  for 
opening  streets,  lanes,  alleys,  extending  or  widening  them,  and 
allows  an  appeal  to  the  aggrieved  party  only,  and  does  not  meet 
this  case. 
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It  would  seem  that  the  fourth  section  of  this  act  would  cover 
this  case,  since  it  provides,  if  the  report  of  the  commissioners  he 
"that  no  damages  would  be  sustained  by  the  owner  of  the 
/and  for  the  passage  of  any  such  road,  canal,  or  other  public 
[*312]  work,  over  and  aboA^e  the  advantages,  etc.,  nothing  more 
shall  be  paid  than  the  costs  of  view;  and  in  all  cases  arising 
under  this  chaj^ter,  either  party  may  appeal  to  the  Circuit 
Court  of  the  county,  within  the  same  time,  and  under  the  same 
rules  and  regulations,  as  are  or  shall  be  prescribed  by  law  for 
taking  appeals  from  judgments  of  justices  of  the  peace."  II. 
S.  478. 

There  is  not,  in  the  charter,  any  positive  provision  for  an 
appeal  from  the  report  of  these  commissioners,  yet  an  allueion' 
or  recognition  of  one  is  found  in  its  fourth  section,  providing, 
after  notice  is  given  for  the  appointinent  of  commissioners, 
"  That  any  appeal  which  may  be  allowed  under  the  provisions 
of  the  act  above  mentioned  (act  of  18-15),  or  of  any  general 
law  of  this  State,  shall  not  affect  the  possession  of  the  land  by 
the  company,"  etc. ;  and  further  provision  is  made  that  the  party 
appealing,  other  than  the  company,  shall  enter  into  certain 
stipulations  that  the  company  may  enter  on  the  land,  etc. 

The  act  of  1819,  providing  for  a  genei'al  system  of  railroad 
improvements,  in  force  November  5,  1819,  makes  no  provision 
for  an  appeal  in  cases  like  this. 

The  only  general  laws  in  force  when  these  proceedings  were 
had,  were  this  act  of  1815  and  the  act  approved  June  22,  1852, 
entitled  "  An  Act  to  amend  the  law  condemning  the  right  of  way 
for  purposes  of  internal  improvement." 

This  act  has  many  peculiar  provisions  of  which  railroad  and 
other  companies  might  avail.  An  appeal  is  provided  by  it  on 
behalf  of  those  who  may  complain  of  the  assessments  of  the 
commissioners,  by  filing  an  appeal  bond  within  ten  days  after 
being  notified  of  the  filing  the  report  of  the  commissioners  with 
the  clerk  of  the  Circuit  Court. 

This  act,  we  suppose,  has  nothing  to  do  with  this  case,  as  it 
is  evident,  from  the  proceedings  set  out  in  the  record,  that  they 
were  conducted  under  the  act  of  1845,  and  not  under  this  act. 

"We  think  it  quite  manifest,  from  the  whole  tenor  and  scope 
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of  the  provisions  of  the  charter  to  wliicli  reference  has  been 
made,  that  the  same  right  to  appeal,  as  in  cases  from  justices 
of  the  peace,  is  conferred  upon  the  owner  of  the  land,  and 
if  he  is  so  fortunate  as  to  discover  when  the  report  of  the 
commissioners  is  filed  in  the  clerk's  office — no  notice  beino" 
required  to  be  given  to  him — he  can,  as  was  done  in  this  case, 
within  twenty  days  thereafter,  take  an  appeal. 

The  judgment  of  the  Circuit  Court  is  rev^ersed  and  the  cause 
remanded. 

Judgment  reversed. 


William  Shephard,  Appellant,  v.  Henry  K.  [  *313  ] 

Carriel,  Appellee. 

APPEAL  FROM  ST.  CLAIR. 

Where  the  certificate  of  the  probate  of  a  wHl  in  a  foreign  State,  shows  that  it 
was  executed  and  proved  according  to  the  laws  and  usages  of  such  State, 
and  such  certificate  is  conformable  to  our  statute,  the  will  may  be  admitted 
in  proof.  The  probate  is  merely  evidence  of  the  right  conferred  by  the  wOl. 

A  will,  executed  and  proved  in  another  State,  need  not  be  filed  in  the  Probate 
Court  of  our  State. 

In  a  certificate  of  acknowledgment  to  a  deed  and  power  of  attorney,  the  words, 
"  I  am  satisfied,"  are  not  equivalent  to  the  fact  that  the  party  is  personally 
known,  as  required  by  Section  20,  of  Chapter  24,  of  Revised  Statutes,  entitled 
"Conveyances." 

The  execution  and  acknowledgment  of  a  power  of  attorney  or  deed,  made  out 
of  this  State,  is  not  admissible  of  record,  within  Section  16  of  Chapter  24, 
of  Revised  Statutes,  entitled  "Conveyances,"  if  the  clerk  certifying  says 
that  he  is  "  Clerk  of  the  County,"  and  attests  by  the  "  seal  of  the  County." 

This  was  an  action  of  ejectment,  brought  by  appellant  to 
recover  of  appellee,  the  possession,  in  fee,  of  the  ]^.  "W.  S.  E. 
qr.  sec.  24,  T.  2  N".,  R.  6  W.,  in  St.  Clair  county,  Illinois,  at 
March  term,  1856.  The  appellee  plead  the  general  issue. 
Cause  tried  at  the  April  term,  1857,  of  the  St.  Clair  Circuit 
Court,  before  the  court  and  jury,  Snyder,  Judge,  presiding. 

The  appellant,  to  make  out  title,  offered  in  evidence,  without 
objection,  a  patent  from  the  U.  S.  to  Archibald  "William  Yard 
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Lamplin,  bearing  date  January  1st,  18-iO,  for  the  tract  of  land 
in  controversy. 

It  was  admitted  by  the  counsel  for  appellee,  tha,t  said  Archi- 
bald W.  Y.  Lamplin  was  dead,  and  that  he  left  Pamela  Lamplin 
his  only  heir-at-law. 

The  appellant  then  offered  in  evidence  the  last  will  and  testa- 
ment of  said  Pamela  Lamplin,  which  contained  certain  specific 
devises,  and  the  following  clause,  (being  the  third  and  last 
clause  of  said  will,)  to  wit: 

Third— 1  nominate  and  appoint  James  Harper,  Robert  C.  Skidmore  and 
Elias  Phillips,  executors  of  this  my  last  will  and  testament,  and  I  authorize 
and  empower  my  said  executors,  or  such  of  them  as  may  qualify,  to  sell  and 
convey  all  or  any  part  of  my  real  estate,  at  public  or  private  sale. 

PAMELA  LAMPLIN.     [l.  s.] 

Said  will  was  attested  as  follows : 

Signed,  sealed,  published  and  delivered,  by  the  testatrix,  as  and  for  her  last 
wiU  and  testament,  in  our  presence,  who,  at  her  request,  and  in  her  presence. 
[  *314  ]  and  in  the  presence  of  each  other,  have  hereunto  subscribed  our  names 
and  places  of  residence,  as  witnesses  thereto,  this  twenty-sixth  day  of  March, 
A.  D.  1845. 

CHAS.  G.  HAVENS,  No.  55  Amos  street.  New  York. 

JNO.  GEO.  BOLEN,  No.  190  Church  street.  New  York. 

CATHARINE  S.  BOLEN,  No.  190  Church  street,   New  York. 

SIDNEY  MORGAN,  Staten  Island,  New  York. 

To  which  will  was  attached  the  proceedings  of  the  Surrogate's 
Court,  held  in  and  for  the  county  of  l^ew  York,  at  the  surro- 
gate's olfice  in  the  city  of  'New  York,  on  the  1st  day  of  July, 
1845. 

Present,  Charles  McYean,  Esquire,  Surrogate. 

Wherein,  after  reciting  the  process  upon  which  the  persons 
interested,  were  notified  of  the  intention  to  prove  said  will  of 
Pamela  Lamplin,  deceased,  and  copying  said  will,  the  folio  win  o- 
order  was  entered,  viz. : 

In  the  matter  of  proving  the  last  wiU  and  testament  of  Pamela  Lamplin,  de- 
ceased. 

COUNTY  OF  NEW  YORK,  ss. 

Charles  G.  Havens,  of  the  city  of  New  York,  being  duly  sworn  and  exam- 
ined, before  Charles  McVean,  sun-ogate  of  the  county  of  New  York,  doth 
depose  and  say,  that  he  was  well  acquainted  with  Pamela  Lamplin,  now  de- 
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ceased;  that  he  was  present  as  a  witness,  and  did  see  the  said  Pamela  Lamp- 
lin  subscribe  her  name  to  the  instrument  in  writing,  now  produced  and  shown 
to  deponent,  pui-porting  to  be  the  last  will  and  testament  of  sam  deceased, 
beaiing  date  the  twenty-sixth  day  of  March,  one  thousand  eight  hundred  and 
forty-five;  that  such  subscription  was  made  by  the  said  testatrix  in  the  pre- 
sence of  this  deponent;  that  the  said  testatrix,  at  the  same  time,  declared  the 
instrument  so  subscribed  by  her,  to  be  her  last  will  and  testament.  Where- 
upon this  deponent  signed  his  name,  as  a  witness,  at  the  end  thereof,  in  the 
presence  of,  and  at  the  request  of,  said  testatrix,  and  that  the  said  testatrix, 
at  the  time  of  executing  and  publishing  the  said  last  will  and  testament,  was 
.  of  full  age,  and  of  soun4  mind  and  memoiy,  and  not  under  any  restraint,  and 
was,  in  all  respects,  competent  to  devise  real  estate.  And  deponent  fm-ther 
says,  that  he  saw  John  G.  Bolen,  Catharine  A.  Folen  and  Sidney  Morgan  sign 
said  will  as  witnesses,  in  the  presence  of,  and  at  the  request  of,  said  testatrix. 

C.  G.  HAVENS. 
Sworn  this  first  day  of  July,  1845,  before  me, 

Charles  McVean. 

A  similar  affidavit,  of  John  Geo.  Bolen,  made  on  the  same 
day  as  the  former,  and  before  the  same  person,  is  also  attached 
to  said  will.     And  then  follows  the  following  order,  viz. : 

COUNTY  OF  NEW  YORK,  ss. 

Recorded  the  preceding  last  will  and  testament  of  Pamela  Lamplin,  de- 
ceased, as  a  will  of  real  and  personal  estate,  together  with  the  proofs,  exam- 
inations and  other  proceedings,  taken  and  had  in  the  court  of  the  surrogate 
of  the  county  of  New  York,  relating  to  the  proving  of  the  said  last  wiU  and 
testament,  which  record  is  signed  and  certified  by  me,  pursuant  to  the  provis- 
ions of  the  Revised  Statutes,  this  first  day  of  July,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  forty-five. 

CHARLES  McVEAN. 

The  People  of  the  State  of  New  York,  by  the  grace  of  God  free  and  [  *315  ] 
independent,  to  all  to  whom  these  presents  shall  come  or  may  concern,  send 
greeting: 

Know  Ye,  That  at  the  county  of  New  York,  on  the  first  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  before  Charles 
McVean,  Esq.,  surrogate  of  our  said  county,  the  last  will  and  testament  of 
Pamela  Lamplin,  deceased,  was  proved,  and  is  now  approved  and  allowed  by 
us,  and  the  said  Pamela  Lamplin  being,  at  or  immediately  prcAious  to  her 
death,  an  inhabitant  of  the  county  of  New  York,  by  reason  whereof  the  prov- 
ing and  registering  of  said  will,  and  the  granting  administration  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  testatrix,  and,  also,  the 
auditing,  allowing  and  final  discharging  the  accounts  thereof,  doth  belong 
with  us,  the  admmistration  of  all  and  singular  the  goods,  cliattelsand  credits 
of  the  deceased,  and  any  way  concerning  her  will,  is  granted  unto  James 
Harper,  of  the  city  of  New  York,  one  of  the  executors,  in  the  said  will  named 
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he  being  first  duly  sworn,  faithfully  and  honestly  to  discharge  the  duties  of 
such  executor,  according  to  law.  In  testimony  whereof,  we  have  caused  the 
seal  of  office  of  our  said  sxu-rogate  to  be  hereunto  annexed.  Witness,  Charles 
McVean,  esquire,  suiTOgate  of  our  said  county,  at  the  city  of  New  York,  the 
nineteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  and  of  our  independence  the  seventieth. 

CHARLES  McVEAN.     [seal.] 

STATE  OF  NEW  YORK,  1 

COUNTY  OP  NEW  YORK.       )  ^^' 

I,  Chai-les  McVean,  surrogate  of  the  county  of  New  York,  and  acting  as 
clerk  of  the  surrogate's  court,  do  hereby  certify  that  on  searching  the  records ' 
of  the  surrogate's  court,  1  find  that  on  the  first  day  of  July,  one  thousand 
eight  hundred  and  forty-five,  the  last  will  and  testament  of  Pamela  Lamplin, 
late  of  the  city  of  New  York,  deceased,  was  duly  proved  and  admitted  to 
probate  and  record  by  Charles  McVean,  sun-ogate  of  the  county  of  New  York, 
as  a  will  of  real  and  personal  estate,  according  to  the  laws  of  the  State  of 
New  York,  and  that  letters  testamentary  thereon  were,  on  the  nineteenth 
day  of  the  same  month,  graiited  to  James  Harper,  of  the  city  of  New  York, 
one  of  the  executors  named  in  said  vdll  in  cUre  form,  he  being  the  only  one 
who  was  qualified  and  taken  uponhinrself  the  execution  thereof. 

And  I  further  cei-tify  that  I  have  compared  the  foregoing  copy  of  the  said 
last  will  and  testament,  and  the  letters  testamentary  granted  thereon,  w,th 
the  original  record  thereof  now  remaining  in  this  office,  and  have  found  the 
same  to  be  a  corTCct  transcript  therefrom  and  of  the  whole  of  such  original, 
and  that  said  letters  have  not  been  revoked,  but  remain  in  full  force. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed my  seal  of  office,  this  sixteenth  day  of  November,  in  the 
[seal,]      year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven, 
and  of  our  independence  the  seventy-second. 

CHARLES  McVEAN,  Surrogate. 


.[ 


STATE  OF  NEW  YORK, 

CITY   AND  COUNTY  OP   NEW  YORK,  )■  SS. 

Surrogate's  Court. 
I,  Charles  McVean,  surrogate  of  said  county,  and  presiding  magistrate  of 
the  Surrogate's  Court,  do  hereby  certify  that  the  foregoing  exemplification  of 
[*316]  the  last  will  and  testament  of  Pamela  Lamplin,  deceased,  and  the 
letters  testamentary  granted  thereon,  is  authenticated  in  due  form. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  af- 
fixed the  seal  of  the  Surrogate's  Court,  this  sixteenth  day  of 
[seal.]      November,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-seven,  and  of  our  independence  the  seventy- 
second.  CHARLES  McVEAN,  Surrogate. 

STATE  OF  NEW  YORK,        ? 

CITY  AND   COUNTY   OP   NEW  YORK.  ) 

I,  Charles  McVean,  surrogate  of  said  countv,  do  certify  that,  by  virtue  of 
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my  office  as  surrogate,  I  am  sole  clerk  and  sole  judge  of  said  Surrogate's 
Court,  and  that  the  foregoing  certificates  made  by  me  are  properly  made,  the 
one  in  my  capacity  as  clerk  and  the  other  as  presiding  magistifete  of  said 
court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed my  seal  of  office,  this  sixteenth  day  of  November,  in  the 
[seal.]       year  of  our  Lord  one  thousand  eight  hundred  and  forty-seven, 
and  of  our  independence  the  seventy-second. 

CHARLES  M.cYEAl!i,  Surrogate. 

Filed  for  record  ia  St.  Clair  county,  December  8,  1851.  Recorded  in  book 
B,  No.  2,  page  42.  Theodore  Engelman. 

Recorded  in.  St.  Clair  county,  Illinois,  book  D,  pages  284,  285  and  286. 
February  11,  1857.  John  Scheel,  Clerk. 

To  the  admission  of  which,  in  evidence,  the  appellee  objected, 
on  the  ground  that  there  was  not  sufficient  evidence  of  the  due 
execution  and  proof  of  the  will,  in  the  State  of  New  York,  and 
for  the  further  reason,  that  it  was  not  recorded  in  the  St.  Clair 
County  Court  previous  to  the  commencement  of  the  suit,  (no 
objection  was  made  to  the  form  of  the  certificate  of  the  clerk  of 
St.  Clair  County  Court,)  which  objections  were  sustained  by  the 
court,  and  said  will  was  excluded  from  the  jury. 

The  appellant  then  offered  in  evidence  the  power  of  attorney 
from  Ann  Phillips  to  Jacob  Van  Dike,  bearing  date  3rd  June, 
1847,  authorizing  him  to  sell  and  convey,  among  other  lands, 
the  tract  of  land  in  controversy.  To  which  power  of  attorney 
was  attached  the  following  certificate,  viz. : 


j-ss. 


STATE  OF  NEW  JERSEY, 

MERCER  COUNTY. 

Be  it  Known,  That  on  the  third  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-seven,  before  me,  Samuel  Evans,  one 
of  the  judges  of  the  inferior  Court  of  Common  Pleas,  in  and  for  the  county  of 
Mercer,  personally  appeared  Ann  Phillips,  who  is,  I  am  satisfied,  the  grantor 
mentioned  in  the  foregoing  letter  of  attorney,  and  the  contents  thereof  were 
by  me  made  known  unto  her,  and  she  did  thereupon  acknowledge  that  she 
signed,  sealed  and  dehvered  the  samtj  as  her  voluntary  act  and  deed  for  the 
uses  and  purposes  therein  mentioned.  SAMUEL  EVANS. 

STATE  OF  NEW  JERSEY,  )  [  *317  ] 

MERCER  COUNTY.  P^' 

I,  Ralph  H.  Shreve,  clerk  of  the  county  of  Mercer,  in  the  State  of  New 
Jersey,  do  hereby  certify  that  Samuel  Evans,  Esq.,  the  person  before  v/honi 
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the  foregoing  acknowledgment  -was  taken,  was,  at  the  time  of  the  taking 
thereof,  one  of  the  judges  of  the  inferior  Court  of  Common  Pleas,  in  and  for 
said  county,  duly  commissioned  and  sworn,  and  to  all  his  official  acts,  as  such, 
full  faith  and  credit  are  due  and  ought  to  be  given,  as  well  in  courts  of  judi- 
cature as  thereout. 

Witness  my  hand  and  seal  of  office,  this  third  day  of  June, 
[l.  s.]        a.  D.  eighteen  hundred  and  forty-seven. 

R.  H.  SHREVE,  Clerk. 

Also,  a  deed  accompanying  said  power  of  attorney,  from 
Ann  Phillips,  by  her  attorney  in  fact,  Jacob  Yan  Dike,  to 
William  Shephard,  bearing  date  7th  March,  1851,  and  convey- 
ing, among  other  lands,  the  tract  of  land  in  question.  To  which 
said  deed  were  attached  the  following  certificates  :  ' 


}■■ 


STATE  OF  NEW  JERSEY, 

MIDDLESEX   COUNTY.  '  ^^* 

Be  it  Remembered,  That  on  this  eighth  day  of  March,  in  the  year  of 
om-  Lord  one  thousand  eight  hundred  and  fifty-oire,  before  me,  the  subscriber, 
Peter  P.  Runyon,  one  of  the  judges  of  the  inferior  Court  of  Common  Pleas, 
in  and  for  the  said  county  of  Middlesex,  in  said  State,  duly  qualified  and  au- 
thorized to  administer  oaths,  and  to  take  acknowledgment  and  proof  of  deeds 
in  said  State,  personally  appeared  Jacob  Van  Dike,  who,  I  am  satisfied,  is  the 
attorney  ia  fact  of  Ann  PhDlips,  the  grantor  named  in  the  foregoing  convey- 
ance, and  I  having  first  made  known  to  him  the  contents  thereof,  he  ac- 
laiowledged  that  he  signed,  sealed  and  delivered  the  same  in  the  name  of 
and  as  the  voluntary  acts  and  deed  of  said  Ann  Phillips  for  the  uses  and 
pui-poses  therein  mentioned. 

AU  of  wlaich  I  certify  under  my  hand  at  New  Branswick,  in  said  county 
and  State,  the  day  and  year  aforesaid. 

PETER  P.  RUNYON,  Judge. 

STATE  OF  NEW  JERSEY,  ) 

MIDDLESEX  COUNTY.  [      ' 

I,  Nicholas  Booream,  clerk  of  the  county  of  Middlesex,  in  the  State  of  New 
Jersey,  do  hereby  certify  that  Peter  P.  Runyon,  Esq.,  the  person  before  whom 
the  foregoing  acknowledgment  was  taken,  was,  at  the  time  of  the  taking 
thereof,  one  of  the  judges  of  the  inferior  Court  of  Common  Pleas,  in  and  for 
said  county,  duly  commissioned  and  sworn,  and  to  all  whose  official  aits,  as 
such,  full  faith  and  evidence  is  given,  and  that  his  signature  to  the  foregoing 
certificate  of  acknowledgment  is  genuine. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name 
[l.  s.J        and  affixed  the  seal  of  said  coimty,  this  eighth  day  of  March, 
A.  D.  1851. 

N.   BOOREAM,  Clerk. 
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STATE  OF  NEW  JERSEY,  [ 

MIDDLESEX  COUNTY.  )       * 

1,  Nicholas  Booream,  clerk  of  the  county  of  Middlesex,  in  the  State  of  New 
Jersey,  do  hereby  certify  that  the  annexed  power  of  attorney  and  deed  are 
respectively  executed  and  acknowledged  in  conformity  with  the  laws  [  *ol8  ] 
of  the  State  of  New  Jersey. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 
[l.  s.]        seal  of  county,  this  7th  day  of  July,  A.  D.  1852. 

N.  BOOREAM,  Clerk. 

Said  power  of  attorney  and  deed  were  recorded  in  the  re- 
corder's office  of  St.  Clair  county,  on  the  8th  December,  1851, 
in  Book  B,  Ko.  2,  p.  48. 

To  the  admission  of  said  power  of  attorney  and  deed  in  evi- 
dence, the  appellee  objected,  which  objection  was  sustained  by 
the  court,  and  the  same  were  excluded  from  the  jury.  The 
above  was  all  the  testimony  offered.  The  jury  returned  a  ver- 
dict of  not  guilty. 

And  thereupon  the  apj^ellant  moved  for  a  new  trial,  for  the 
following  reasons  : 

1st.  The  court  excluded  from  the  jury  proper  evidence 
offered  on  the  part  of  appellant. 

2nd.  The  finding  of  the  jury  was  contrary  to  law  and  evi- 
dence. 

3rd.     The  finding  of  the  jury  should  have  been  guilty. 

Which  motion  was  overruled,  to  the  overruling  of  which  the 
appellant  at  the  time  excepted. 

The  original  deed,  from  James  Harper,  executor  of  Pamela 
Lamplin,  to  Ann  Phillips,  bearing  date  1st  of  May,  1846,  for 
the  tract  of  land  in  controversy,  and  which  was  offered  in  evi- 
dence and  excluded  by  the  court,  has  the  following  acknowledg- 
ment attached  to  it : 

STATE  OF  NEW  YORK,      ) 

CITY  AND  COUNTY  OF  NEW  YORK,  f  ^^' 

Be  it  remembered  that,  on  the  eighth  day  of  May,  1847,  before  me,  the 
subscriber,  a  commissioner  in  said  State  to  take  depositions,  etc.,  to  be  used, 
as  recorded,  in  the  State  of  IlUnois,  duly  commissioned  and  qualified,  appeared 
Freeborn  G.  Luckey,  of  the  city  of  New  York,  personally  known  to  me  to 
be  the  person  whose  name  is  subscribed  to  the  foregoing  deed  as  a  sub- 
scribing witness  of  the  execution  thereof,  and  being  duly  sworn,  deposed  and 
said,  that  he  is  personally  acquainted  with  James  Harper,  whose  name  ap- 
pears subscribed  to  said  deed,  as  grantor,  and  knows  liim  to  be  the  real  per- 
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son  who  executed  the  same,  and  that  he  subscribed  his  name,  as  a  witness 
thereto,  in  the  presence,  and  at  the  request,  of  the  said  James  Harper,  which 
to  me  is  satisfactory  proof  of  the  due  execution  of  said  deed. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name, 
[sEAii.]       and  affixed  my  seal  of  office,  this  eighth  day  of  May,  one 
thousand  eight  hundred  and  forty-seven. 

MOSES  B.  MACLAY,  Commissioner  of  Illinois. 

Wliicli  deed  was  recorded  in  the  recorder's  office  of  St.  Clair 
county,  on  the  8th  day  of  December,  1851.    ■ 

[*319]  Breese,  J.  Two  objections  were  raised  in  the  Circuit 
Court  to  this  will  as  evidence  :  First,  That  there  was  not 
sufficient  evidence  of  its  due  execution  and  proof  in  the  State 
of  ISTew  York.  Second,  That  it  was  not  rendered  in  the  St. 
Clair  County  Court  previous  to  the  commencement  of  the  suit. 

These  objections  were  sustained  and  the  paper  excluded.  . 

"We  are  satisfied  the  will  is  sufficiently  proved.  The  certifi- 
cate of  the  probate  in  l^ew  York  is  conformable  to  our  statute. 
R.  S.  sec.  8.  chap.  109.  It  sufficiently  appears  from  it  that 
the  will  was  duly  executed  and  proved  agreeably  to  the  laws 
and  usages  of  that  State. 

The  right  of  the  party  claiming  under  the  will  arises  out  of 
the  will,  and  by  the  will,  and  when  the  will  is  probated,  the  proof, 
at  'the  same  time,  is  created  of  this  right,  which  vested  at  the 
death  of  the  testator,  the  probate  not  conferring  the  right,  but 
being  merely  evidence  of  the  right. 

Upon  the  other  point,  we  think  it  wholly  immaterial  when 
the  papers  are  filed  in  the  Probate  Court  of  our  State. 

The  power  of  attorney  offered  in  evidence,  and  the  deed 
executed  under  it,  to  the  appellant,  M^ere  proj^erly  excluded 
from  the  jury,  because  the  certificates  of  the  judge  of  the 
Common  Pleas  of  Mercer  county,  N^ew  Jersey,  is  not  conform- 
able to  our  statute,  sec.  20,  chap.  24.  He  does  not  certify  that 
the  person  executing  the  power  of  attorney  is  personally  known 
to  him  as  the  real  person  in  whose  name  it  is  executed.  "  I  am 
satisfied,"  are  not  equivalent  words.  How  satisfied  ?  This 
should  be  made  apparent  in  the  mode  there  pointed  out,  either 
by  personal  knowledge,  or  by  proof  by  a  credible  witness.  The 
certificate,  not  furnishing  this  most  necessary  proof,  is  defective. 
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And  the  same  objection  lies  to  the  certificate  of  the  judge  of 
Middlesex  county,  as  to  the  execution  of  the  deed  under  the 
power.  The  execution  of  these  papers  is  not  aided  by  the  cer- 
tificate of  the  clerk  of  Middlesex  county. 

Section  16  of  our  conveyance  act,  chap.  24,  makes  the  execu- 
tion and  acknowledgment  of  deeds,  made  out  of  this  State, 
available  for  record  when  they  are  in  conformity  with  the  laws 
of  the  State  where  made,  provided,  "  That  any  clerk  of  a  court 
of  record,  within  such  State,  ten-itory  or  district,  shall,  under 
his  hand  and  the  seal  of  such  court,  certify  that  such  deed  or 
instrument  is  executed  and  aclaiowledged,  or  proved,  in  con- 
formity with  the  laws  of  such  State,  territory  or  district." 
Now,  it  no  M'here  appears  from  the  clerk's  certificate  that  he  is 
a  clerk  of  "  a  court  of  record."  His  certificate  establishes  no 
such  fiict,  but  only  that  he  is  "  clerk  of  the  county,"  and  attests 
it  by  the  "seal  of  the  county."  A  reasonably  strict  compliance 
with  the  requirements  of  our  law,  which  is  very  liberal  in  its 
provisions,  must  be  insisted  up(m,  and  in  so  doing,  this  [*320] 
certificate  must  be  adjudged  essentially  defective.  The  same 
remarks  apply  also  to  the  clerk's  certificate  of  the  oflicial  charac- 
ter of  the  judge  of  Middlesex, 

For  the  reasons  first  given  as  to  the  rejection  of  the  proof  of 
the  will,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Nathan  Prentice,  Appellant,   v.  Phineas  Kimball, 

Appellee. 

APPEAL   FROM  McDONOUGH. 

In  equity  all  persons  who  have  any  substantial,  legal  or  beneficial  interest  in 
the  question  litigated,  or  who  may  be  materially  affected  by  the  decree  to  be 
rendered,  must  be  made  parties;  the  only  exception  is,  where  the  parties 
are  veiy  numerous  and  so  widely  scattered  that  their  names  and  residences 
cannot  be  ascertained  without  great  difficulty. 

Where  the  want  of  proper  parties  to  the  suit  is  apparent,  advantage  should 
be  taken  of  it  by  demurrer  or  motion  to  dismiss,  if  not  patent,  by  plea  or 
answer. 
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Where  parties  are  omitted,  who  are  merely  formal,  or  who  are  not  interested 
in  the  merits  of  the  decision,  it  will  be  too  late  to  take  advantage  of  it  at 
the  hearing-;  but  if  they  are  directly  interested  in  the  decree,  advantage  of 
the  omission  may  be  taken  at  the  hearing,  or  on  appeal,  or  5n  error.  Courts 
will,  ex  officio,  take  notice  of  such  omission,  and  rule  accordingly. 

This  was  a  bill  filed  in  McDonougli  Oircuit  Court,  Ttli  Febru- 
ary, 1854,  by  appellee  against  appellant,  together  with  J.  P.  M. 
Buchanan  and  Jabez  J.  Piggott.  Bill  alleges  that  on  the  27th 
of  August,  1851,  complainant  was  the  owner  in  fee  of  the  IST.  "W. 
qr.  of  sec.  17,  T.  6  IST.,  R.  1  W.,  in  said  county.  Said  premises 
were  patented  to  Levi  Cole,  1st  Jan.,  1818,  and  complainant 
holds  by  regular  conveyances  from  patentee,  derived  through  de- 
fendant, Piggott.  Piggott  conveyed  to  one  Thomss  Culvertson, 
on  the  9th  December,  1850,  deed  recorded  8th  February,  1853; 
that  said  premises  were,  on  the  27th  August,  1851,  and  still  are, 
vacant  and  unoccupied ;  that  said  Piggott  was,  on  the  27th 
Angust,  1851,  a  resident  of  this  State  and  so  continues  to  be; 
that  in  the  spring  of  1852,  said  Piggott  as  principal,  and  Wliite- 
field  and  Kenney  as  securities,  were  indebted,  by  note,  to 
Prentice,  $300.  On  the  19th  May,  1852,  Prentice  commenced 
suit,  by  summons,  against  PiggottjWhitefield  and  Kenney,  in  the 
Hancock  Circuit  Court,  Whitefield  was  served  and  other  de- 
fendants not  served.  On  the  3rd  August,  1851,  Piggott  entered 
his  appearance  and  filed  cognovit.  On  the  4th  December,  1852, 
Prentice  sued  out  of  said  court  an  attachment,  directed  to  the 
[  *321  ]  Sheriif  of  McDonough  county,  against  said  Piggott,  in 
aid  of  his  suit,  filing  the  proper  afiidavit  and  bond,  which  affi- 
davit alleges  the  non-residence  of  Piggott.  ISTo  attachment  was 
issued  to  sheriff  of  Hancock.  The  return  by  the  sherifi'  of 
McDonough  shows  a  levy  on  the  above  described  premises  on 
the  5th  day  of  December,  1852,  and  was  filed  with  the  clerk  in 
Hancock,  9th  December,  1852.  Publication  was  made  and 
judgment  rendered  by  Hancock  Circuit  Court,  on  10th  March, 
1853,  against  Piggott  and  AYhitefield,  for  $314.80,  damages  and 
costs,  and  a  special  execution  awarded  to  the  sherifi"  of  Mc- 
Donough to  sell  the  land  levied  u]3on  by  attachment. 

Special  execution  issued  20th  April,  1853,  to  sheriff  of  Mc- 
Donough, levied  by  him  9th  May,  1853,  and  sale  of  the  prem- 
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ises  on  4t]i  of  June  for  $250,  to  Buchanan,  who  hid  for 
Prentice;  certificate  of  purchase  to  purchaser,  who  afterwards 
assigned  same  to  Prentice. 

Charges  that  at  the  time  said  attachment  was  issued  and  lev- 
ied. Prentice  had  notice  that  Piggott  had  conveyed  said  prem- 
ises, and  that  Kimball  was  the  owner  thereof,  by  an  unrecorded 
deed,  and  tliat  Piggott  was  a  resident  of  the  State,  and  that 
said  affidavit  was  false,  and  made  knowingly  and  fraudulently, 
and  that  the  levy  and  sale  are  a  cloud  on  his  title,  etc. ;  that 
one  McLellan,  at  the  time  the  attachment  issued,  was  an  attor- 
ney, and  the  agent  of  Prentice  to  collect  said  note,  and  Kimball 
being  ignorant  of  the  fact,  employed  McLellan  to  examine  the 
title  for  him,  about  the  1st  of  December,  1852;  that  after  an 
examination,  McLellan  informed  Prentice  and  one  Adam 
Swartz,  who  was  also  an  agent  of  Prentice  in  collecting  said 
note,  that  the  title  of  record  was  in  Piggott,  but  that  he  had 
conveyed  to  Culvertson,  and  he  to  Kimball,  and  that  the  deeds 
were  not  recorded;  that  the  deeds  were  recorded  after  the  levy 
but  before  judgment ;  that  the  proceedings  are  void  for  want  of 
jurisdiction;  prays  an  injunction  to  restrain  Prentice  from  re- 
ceiving deed  or  assigning  certificate;  that  Prentice,  Piggott 
and  Buchanan  be  made  defendants,  and  that  said  levy  and  sale 
be  set  aside  as  fraudulent,  etc.,  and  that  the  satisfaction  of  the 
judgment  be  set  aside  and  a  new  execution  awarded;  waives 
oath  of  defendants. 

Service  on  all  the  defendants,  bill  taken  as  confessed  against 
Buchanan  and  Piggott,  and  leave  to  take  Piggott's  deposition. 

Prentice  answers,  that  it  is  not  true  that  Kimball  ever  was 
seized  in  fee  of  said  premises;  admits  the  title  in  Piggott,  and 
claims  under  him  through  said  sale;  denies  that  Piggott  was  a 
resident  of  this  State  when  attachment  was  issued,  and  alleges 
that  he  had  no  property  in  Hancock  subject  to  attachment;  did 
not  know  that  Piggott  had  deeded  said  premises  at  the  time  at- 
tachment issued,  but  believed  he  owned  the  same;  [*322] 
denies  that  McLellan  was  his  agent;  denies  that  he  ever  em- 
ployed said  McLellan  or  Swartz  to  examine  the  title  to  said 
premises  prior  to  levy.  At  the  time  said  attachment  issued, 
Whitefield  and  Kenney  were  insolvent  and  non-residents,  and 
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no  judgment  was  obtained  against  tliem.  The  land  was  in 
Piggott  of  record,  and  defendant  believed  it  was  his. 

Cause  heard  before  Walker,  Judge,  presiding,  at  the  March 
term,  1857,  on  bill,  answer  and  proofs,  and  decree  rendered 
setting  aside  attachment,  levj  and  sale,  and  for  costs  against  de- 
fendant Prentice,  and  awarding  execution  on  the  judgment  at 
law. 

Defendant  appeals,  and  assigns,  among  other  errors,  that  said 
bill  should  have  been  dismissed  on  the  hearing,  for  want  of 
proper  parties. 

C.  L.  HiGBEE,  for  Appellant. 

J.  Gkimshaw  and  G.  Edmunds,  for  Appellee. 

Bkeese,  J.  It  is  a  rule  in  courts  of  equity,  that  all  persons 
are  to  be  made  parties  to  a  suit  therein  who  have  any  substan- 
tial, legal  or  beneficial  interest  in  the  subject  matter  of  the 
litigation,  and  who  are  to  be  materially  affected  by  the  decree 
which  may  be  rendered.  Spear  v.  Gamjphell  et  al.,  4  Scam.  K. 
426. 

This  rule  may  be  considered  as  inflexible,  yielding  only  when 
.the  parties  are  very  numerous,  and  so  scattered  that  their 
names  or  residence  cannot  be  ascertained  without  great  and 
extraordinary  difliculty.     1  Scam.  P.  673. 

Testing  this  case  by  this  rule,  it  will  be  apparent  that  one 
person,  having  an  important  interest  in  this  proceeding,  and 
substantially  affected  by  the  decree,  has  not  been  made  a  party. 

Although  the  object  and  scope  of  the  bill  be  to  remove  a 
cloud  supposed  to  rest  upon  the  title  of  the  appellee,  the  court 
should  be  careful  to  see  that  all  persons  to  be  affected  by  its  re- 
moval, if  their  interests  are  at  all  considerable,  should  be 
parties,  that  they  may  be  heard. 

The  origin  of  appellant's  title,  which  is  alleged  to  have 
formed  this  cloud,  was  in  a  note  which,  sometime  in  the  spring 
of  1852,  one  Jabez  J.  Piggot,  Bryant  Whitfield  and  A.  Kenney, 
had  executed  to  the  appellant.  On  this  note,  in  May,  1852, 
appellant  commenced  suit  by  summons  against  these  makers,  in 
the  Hancock  Circuit  Court.  Whitfield  alone  was  served  with 
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process.  At  August  term,  1852,  Piggott  entered  his  appearance 
and  gave  a  cognovit.  In  December,  1852,  appellant  sned  out 
of  the  Hancock  Circnit  Conrt  an  attachment,  directed  ['"323] 
to  the  sheriff  of  McDonongh  conntj,  against  Piggot,  in  aid  of 
this  suit,  which  was  levied  upon  the  lan,d  which  is  the  subject 
matter  of  this  bill. 

Judgment  was  rendered  in  the  Hancock  Circuit  Court  at 
March  term,  1853,  against  Piggot  and  Whitfield,  for  $311:.80, 
damages  and  costs,  and  a  special  exemption  awarded  to  McDon- 
ongh to  sell  the  land  levied  on  by  the  attachment. 

It  seems  the  note  on  which  the  suit  was  brought  was  lost,  and 
"Wliitfield  was  defending  the  suit,  whereupon  it  was  agreed,  in 
■\\Titing,  between  appellant  and  ^Yliitfield,  if  he  would  abandon 
his  defense,  he  being  security  only,  that  appellant  should  sell 
this  land  they  levied  on  for  all  that  it  was  worth,  and  apply  the 
same  uj)on  the  judgment,  and  if  not  sufficient  to  satisfy  it,  Whit- 
field should  not  be  required  to  pay  on  the  balance  remaining 
more  than  one  hundred  dollars,  and  on  payment  of  that  sum 
Wliitfield  was  to  be  discharged  from  the  judgment. 

By  the  decree  of  the  Circuit  Court,  from  which  this  appeal  is 
taken,  this  writ  of  attachment,  levy  and  sale  under  it,  are  set 
aside  and  vacated,  and  "  the  satisfaction  of  the  judgment  upon 
which  the  sale  was  made,  so  far  as  made  by  said  sale,  be  and  the 
same  is  hereby  vacated,  and  that  a  n  ;w  execution  issue  therefor." 

The  land  sold  for  two  hundred  and  fifty  dollars  on  the  execu- 
tion. By  vacating  the  sale,  and  the  satisfaction  of  the  judgment 
to  this  extent,  the  judgment  is  put  in  full  force  against  Whit- 
field, and  his  property  subject  to  be  taken  and  sold  on  execution, 
and  this  notwithstanding  the  agreement,  for  by  the  decree  there 
has  been  no  sale  and  no  part  satisfaction  of  the  judgment. 
AYliitfield,  if  not  bound  for  the  whole  judgment,  has  certainly 
such  an  interest  in  the  proceedings  to  vacate  the  satisfaction  of 
the  greater  part  of  it,  as  to  render  it  indispensable  that  he 
should  be  a  party.  He  has  a  right  to  be  heard.  He  is  certainly 
in  peril  to  the  extent  of  one  hundred  dollars,  part  thereof. 

This  objection  was  not  made  in  the  Circuit  Court,  but  is  made 
here  for  the  first  time. 

It  is  the  usual  and  better  practice,  where  the  want  of  proper 
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parties  is  apparent  on  the  face  of  the  hill,  to  take  advantage  of 
it  hy  demurrer  or  motion  to  dismiss,  or  if  not  patent,  hy  plea  or 
answer.  Where  tlie  parties  omitted  are  mere  foraial  parties, 
and  not  indispensahle  to  a  decision  of  the  case  upon  its  merits, 
it  will  be  too  late  to  make  the  objection  at  the  hearing,  but 
where  the  rights  of  the  jDarties  not  before  the  court  are  inti- 
mately connected  with  the  matter  in  dispute,  so  that  a  final 
decree  cannot  be  made  without  materially  affecting  their  inter- 
ests, as  in  tliis  case,  the  objection  may  be  taken  at  the  hearing, 
or  on  appeal,  or  on  error.  Courts  will,  ex  officio,  take  notice 
of  such  omission,  and  rule  accordingly. 

[*324]  As  to  the  interests  of  Kenney,  they  are  so  remote, 
not  having  been  served  with  j^rocess,  and  no  proceeding  of  any 
kind  against  him,  it  is  hardly  necessary  to  make  him  a  party. 

We  will  touch  no  other  point  in  the  case  until  the  proper 
parties  are  before  the  court. 

The  decree  is  reversed  and  the  cause  remanded,  with  leave  to 
complainant,  the  appellee  here,  to  amend  his  bill. 

Decree  reversed. 


Elt  S.  Prescott  et  al.,  Plaintiffs  in  Error,  v.  The  Board 
OF  Trustees  of  the  Illinois  and  Michigan  Canal, 
Defendants  in  Error. 

ERROR  TO  cook. 

Tbe  third  section  of  the  act  entitled  "  An  Act  in  relation  to  the  Illinois  and 
Micliigan  canal  and  canal  lands,  approved  February  14,  1851, "authorizing 
a  re- appraisement  of  canal  lands,  is  not  in  force,  and  the  re-appraisement 
under  said  section  is  without  effect. 

The  Supreme  Court  will  look  behind  a  printed  statute  to  the  journals,  to 
ascertain  whether  it  has  a  legal  existence. 

This  was  a  case  submitted  to  the  Cook  Circuit  Court,  on  an 
agreed  statement  of  facts,  of  which  the  following  is  a  substan- 
tial statement: 

Prescott  and  Arnold  owned  pre-emptions,  or,  in  other  words, 
were  entitled  to  purchase,  at  the  appraisal,  lots  one,  two,  three 
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and  four,  and  also  parts  of  seven  and  eight,  in  block  seven,  in 
the  orio^inal  iovm.  of  Chicao-o. 

These  lots  had  been  appraised  twice,  and  the  question  sub- 
mitted was,  ivhether  Prescott  and  Arnold  should  jpay  at  the 
first  or  second  ajpjyraisal. 

By  the  law  of  21st  February,  1843,  and  as  amended  March 
4,  1843,  the  owners  of  improvements  made  upon  canal  lands  and 
lots,  prior  to  1st  December,  1842,  were  entitled  to  purchase  the 
lands  and  lots  on  which  such  improvements  were  situated,  at  an 
appraisal. 

Improvements  were  made  on  the  said  lots  previous  "to  1st 
December,  1842,  and  pre-emptfon  rights  acquired,  of  which 
Prescott  and  Arnold  were  the  owners  at  the  time  said  lots  were 
oifered  for  sale. 

On  the  28th  day  of  August,  1848,  said  lots  were  duly  ap- 
praised by  Joel  A.  Matteson,  Francis  C.  Sherman,  and  William 
Reddick,  in  conformity  with  law,  as  follows: 

Lot  1,  block  7,  $2,500,  Lot  4,  block  7,  $2,500,  [*  325  ] 

"    2,     "      7,     2,000,  "     7,     "      7,       800," 

"    3,     "      7,     2,000,  "     8,     "      7,     1,000. 

Said  lots  were  not  oiiered  for  sale  until  1855.  "When  said  lots 
were  offered  for  sale,  said  Prescott  and  Arnold,  having  pre- 
viously filed  proof,  in  due  form,  of  their  right  to  purchase  at 
the  appraisal,  where  the  owners  of  the  improvements,  and  entitled 
to  purchase  the  same  at  the  appraisal. 

"Wlien  said  lots  were  offered,  said  Prescott  and  Arnold  ten- 
dered the  amount  of  sucli  appraisal,  in  conformity  to  the  rules 
of  the  canal  trustees,  and  insisted  upon  their  right  to  purchase 
the  same  at  such  appraisal. 

The  canal  trustees  insisted  upon  the  payment  of  the  amount 
of  a  second  and  higher  appraisal,  which  had  been  made  under 
the  following  circumstances: 

The  board  of  canal  trustees,  under  a  law,  supposed  to  have 
been  passed  in  1851,  had  caused  said  lots  to  \>&  re-appraised  by 
said  Joel  A.  Matteson  and  Francis  C.  Sherman,  as  follows: 
Lot  1,  in  block  7,  $3,200,        Lot  4,  in  block  7,  $4,000, 
"     2,  in      "     7,     2,800,  "     7,  in    "      7,     1,600, 

"     3,  in      "     7,     2,800,  "     8,  in    ",     7,     2,000. 
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Prescott  and  Arnold  insist  that  tlieir  right  to  purchase  at  tlie 
appraisal,  was  a  vested  right,  and  that  after  sncli  appraisal  was 
once  made,  said  lots  were  not  subject  to  &  re-appraisal,  and  that 
such  re-appraisal  was  void  and  illegal,  and  could  not  aifect  their 
rights,  even  if  it  had  been  made  under  authority  of  law;  but 
the  same  was  made  without  authority  of  law,  as  will  appear  by 
the  following  statement: 

Said  appraisal  was  made  under  a  law  supposed  to  have  been 
passed  14th  February,  1851,  the  third  section  of  which  author- 
ized the  canal  trustees  to  cause  the  re-appraisal  of  block  seven 
and  other  lots  remaining  unsold. 

The  following  is  a  correct'  statement  of  the  action  of  the 
Senate  and  the  House  of  Representatives  of  this  State  in  rela- 
tion to  said  law : 

A  bill  for  an  act  entitled  "  An  act  in  relation  to  the  Illinois 
and  Michigan  canal  and  canal  lands,"  having  passed  the  Senate, 
was  reported  to  the  House  on  the  11th  of  Februarj'-,  1851, 
(which  was  the  bill  in  question).  On  the  same  day,  February 
11th,  1851,  it  was  taken  up,  read  a  first  and  second  time,  and 
referred  to  the  committee  on  canal  and  canal  lands. 

On  the  IStli  of  February,  1851,  it  was  reported  back  from 
said  committee,  and  ordered  to  a  third  reading.  "  Mr.  Emerson 
moved  to  amend  by  striking  out  the  third  section;  'Mr.  Briggs 
moved  to  lay  the  amendment  on  the  table,  which  was  not  agreed 
to.  The  third  section  was  then  strieTcen  out,  and  the  bill,  as 
[  *326  ]  amended,  was  passed,  yeas  fifty-three,  nays  nine,  as  by 
reference  to  said  journal  will  more  fully  appear." 

No  action  was  had  upon  the  bill,  in  the  Senate,  after  the  third 
section  was  stricken  out.  The  bill  never  passed  either  branch 
of  the  General  Assembly.  Said  Prescott  and  Arnold,  therefore, 
insisted  upon  their  right  to  purchase  said  lots  at  the  first  and 
indeed  only  legal  apj^raisal,  on  two  grounds: 

yirst.  Inasmuch,  as  their  preemption  right  was  undisputed, 
when  the  lots  were  appraised  in  1848,  their  right  to  purchase 
became  absolute,  and  could  not  be  affected  by  any  subsequent 
action  of  canal  trustees. 

Secondly.  The  second  appraisal  was  made  without  any  au- 
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thoritj  of  law,  the  statute  under  which  it  was  sn]3posed  to  have 
been  authorized  never  having  passed  in  point  of  fact. 

The  canal  trustees,  insisting  on  the  i^ayment  of  the  second 
appraisal,  it  was  paid  under  protest/  and  all  but  the  last  pay- 
ment has  been  made;  Prescott  &  Arnold  always  insisting  on 
their  right  to  purchase  at  the  amount  of  the  first  appraisal,  and 
making  each  payment  under  protest ;  they  have  nearly  paid  for 
tlie  lots  according  to  the  first  valuation  or  appraisal :  and  both 
parties  desiring  the  oi^inion  of  the  court,  as  to  the  legality  of 
the  second  appraisal,  the  foregoing  facts,  being  agreed  upon, 
were  submitted  to  the  Circuit  Court  of  Cook  county,  and  that 
court,  Mannieee,  Judge,  presiding,  directed  that  the  lots  should 
be  sold  under  the  first  appraisal. 

E.  Peck,  for  Plaintiffs  in  Error. 

I.  i^.  Arnold,  for  Defendants  in  Error. 

Breese,  J.  From  the  agreed  case,  it  will  be  perceived  the 
lots,  about  which  this  controversy  has  arisen,  were  appraised 
under  the  act  of  the  General  Assembly,  entitled  "An  Act -to 
provide  for  the  completion  of  the  Illinois  and  Michigan  canal, 
and  j)a,yment  of  the  canal  debt,"  approved  February  21st,  1843, 
and  as  amended  by  the  act  of  March  4th,  1843.  Subsequently, 
on  the  5th  of  March,  1851,  the  board  of  trustees,  defendants  in 
error,  proceeded  to  have  these  lots  re-appraised,  claiming  the 
right  so  to  do,  in  virtue  of  the  third  section  of  the  act  entitled 
"  An  Act  in  relation  to  the  Illinois  and  Michigan  canal  and  canal 
lands,"  approved  February  14,  1851. 

Such  an  act  is  to  be  found  in  the  statute  book;  (Laws  1851, 
page  90)  but  in  reality,  there  is  no  such  law  in  existence,  and 
never  has  been.  Its  history  is  correctly  stated  in  the  agreed 
case,  as  we  have  ascertained  by  a  careful  examination,  not  only 
of  the  printed  journal,  but  of  the  original  manuscript  journal 
of  the  session  of  1851. 

A  bill  with  tJiis  title  passed  the  Senate,  and  was  re-  [*327] 
ported  to  the  House  on  the  11th  February,  1851,  where,  on  the 
same  day,  it  had  two  readings,  and  was  referred  to  the  standing 
committee  on  canal  and  canal  lands. 

387 


327  SPEINGFIELD, 


Prescott  et  al.  v.  Board  of  Trustees  of  Illinois  and  Michigan  Canal. 

On  the  13th  February  it  was  reported  back,  and  ordered  to  a 
third  reading,  at  which  stage  of  the  bill  a  member  moved  to 
strike  out  the  third  section,  which  was  agreed  to,  and  the  bill 
thus  amended  passed  the  House  by  yeas  53,  nays  9.  (House 
Journal,  pp.  332,  346.) 

On  the  same  day,  the  amendment  was  reported  to  the  Senate, 
by  a  message  from  the  House,  that  "  the  House  had  concurred 
with  the  Senate  in  the  passage  of  the  following  bills,  to  wit : 
'  An  Act  in  relation  to  the  Illinois  and  Michigan  canal  and 
canal  lands.'  Amend  by  striking  out  third  section."  (Senate 
Journal,  338).  ISTo  further  action  of  the  Senate  on  the  bill  is 
shown  by  the  journal,  but  on  the  same  day,  "  Mr.  Kuykendall, 
from  the  committee  on  enrolled  bills,  reported  as  correctly  en- 
rolled, and  this  day  laid  before  the  Governor,  the  following 
bills,  to  wit:  'An  Act  in  relation  to  the  Illinois  and  Michigan 
canal  and  canal  lands.'  "     lb.  354. 

On  the  15th  February  the  Governor,  by  his  private  secretary, 
informed  the  Senate,  by  message,  that  he  had  approved  and 
signed  certain  bills,  among  them  "  An  Act  in  relation  to  the 
Illinois  and  Michigan  canal  and  canal  lands."  lb.  pp.  416, 
417. 

From  this  department  it  passed,  like  all  other  bills  approved, 
to  the  proper  depository,  the  office  of  the  Secretary  of  State, 
and  duly  copied  for  the  printer,  with  the  third  section  remaining 
in  it,  as  we  find  it  in  the  statute  book. 

This  section,  thus  stricken  out  by  the  House,  forms  no  part 
of  the  bill,  nor  has  the  remainder  of  the  bill  any  vitality,  as  it 
did  not,  when  amended,  receive  the  constitutional  action  of  the 
Senate.     The  whole  thing  is  a  nullity. 

As  that  section  conferred  the  power  of  re-appraisal,  and  it 
having  no  legal  existence,  the  action  of  the  board  of  trustees 
under  it  is  also  a  nullity,  and  the  claimants,  Arnold  and  Pres- 
cott, having  succeeded  to  the  rights  of  the  pre-emptors,  under 
the  act  of  1843,  were  entitled  to  purchase  at  the>appraisal  under 
that  law. 

That  the  court  can  and  will  look  behind  a  printed  statute  to 
the  journals,  is  fully  established  by  the  case  Qf  Spangler  v. 
Jacoly,  14  111.  E.  297. 
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As  this  is  the  only  point  made  for  our  consideration,  we  affirm 
the  judgment  of  the  Circuit  Court. 

Judgment  affirmed. 


Absalom  Kestee,  Appellant,  v.  Spencer  Staek  [  *328  ] 

et  al.,  Appellees. 

APPEAL  FROM  CLARK. 

If  a  proceeding  for  partition  is  in  chancery,  it  must  have  all  who  are  interested 
in  the  property  made  parties  ;  so  that  the  partition,  when  made,  shall  be 
binding  upon  all  the  joint  owners,  without  having  the  title  disturbed  by  sub- 
sequent suits  by  new  parties,  claiming  a  share  in  the  part  allotted  to  any 
individual. 

If  the  proceeding  is  under  the  statute,  any  party  in  interest  may  interplead  at 
any  tiine  previous  to  the  final  disposition  of  the  case.  And  all  orders  and 
proceedings  may  be  altered  so  as  to  meet  any  new  facts  presented  by  new 
parties. 

The  minority  of  a  female  terminates  at  eighteen  years  of  age. 

The  proceeding  in  this  case  shows  the  following  facts  : 

Abner  Stark,  in  his  lifetime,  being  seized  of,  in  and  to  the  IT. 
W.  qr.  of  the  N.  E.  qr.,  and  the  K.  E.  qr.  of  the  N.  W.  qr.  of 
Sec.  25,  T.  12  N.,  R.  14  W.,  in  Clark  county,  Illinois,  and  on 
the  lOtli  day  of  November,  1840,  for  the  consideration  of  natural 
love,  etc.,  and  by  way  of  advancement,  conveyed  said  lands  to 
his  twelve  children,  viz.  :  William,  Miriam  Cooper,  (then 
intermarried  with  J.  P.  Cooper,)  Isaac,  Milton,  Calvin,  Parme- 
lia,  Hiram,  Lemon,  John  Wesley,  James  Wilson,  Spencer,  and 
Emanilla  Stark,  by  deed,  duly  acknowledged  and  recorded. 

Abner  Stark,  grantor,  died  in  possession  on  the  18th  June, 
1843,  leaving  Eebecca  Stark,  his  widow,  who  is  entitled  to 
dower  therein,  and  which  had  been  set  apart  to  her. 

On  the  1st  March,  1847,  five  of  these  heirs,  then  of  full  age, 
sold  and  conveyed  their  interest  to  Lemon  Stark,  which,  with 
his  own  interest,  made  six  shares,  or  one-half  of  said  lands  in 
fee. 

On  the  7th  February,  1849,  Lemon   Stark,  intending  to  go 
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to  California,  and  then  owing  to  several  persons  in  the  bill 
named  and  set  out,  $-176,  agreed  with  Hiram  Stark,  that  if  Hi- 
ram would  pay  said  debts  for  Lemon,  he.  Lemon,,  would  and  did 
convey,  by  deed,  to  Hiram,  his  brother,  his  six  shares,  interest 
in  said  lands,  which  deed  was  intended  as  a  mortgage  securitj'-, 
to  secure  to  Hiram  what  he  might  pay  out  for  Lemon  on  his 
debts,  and  to  hold  said  six  shares,  as  such  mortgage  security, 
until  Lemon  returned  and  repaid  him. 

Hiram  never  paid  said  debts,  and  Lemon  is  yet  in  California. 

It  is  alleged  that  Milton,  one  of  the  twelve  childi-en,  died 
intestate  and  without  heirs  at  law — leaving  his  eleven  brothers 
and  sisters  and  mother  to  inherit  his  one-twelfth  thereof. 

On  the  2nd  March,  1853,  Hiram  bought  out  John  W.,  James 
W.,  and  Emanilla,  three  other  interests  therein,  Emanilla  then 
a  ye7ne  sole  minor  under  21,  at  $25. 

[  *329  ]  Hiram,  on  3rd  April,  181:4,  sold  to  complainant,  Kes- 
ter, all  his  interest,  being,  as  he  pretended,  nine-twelfths  of  the 
land,  and  nine-thirteenths  of  Milton's  interest,  which  he  had 
purchased  from  them. 

Emanilla,  being  a  minor  when  she  sold  to  Hiram,  now  of  age, 
disaffirms  her  sale  and  deed,  and  sets  up  her  claim  in  this  suit, 
by  interpleader. 

Kester  had  notice  and  full  knowledge,  before  he  bought  from 
Hiram,  of  all  the  title  Hiram  had  in  the  land,  as  above  set  forth, 
and  of  the  agreement  between  Lemon  and  Hiram,  and  that 
Lemon's  deed  to  Hiram  was  only  intended  as  a  mortgage 
security,  and  that  Hiram  had  not  paid  Lemon's  debts,  the  only 
consideration  for  Lemon's  deed  for  six  shares,  and  Kester  knew 
that  Emanilla  was  a  minor  when  she  sold  to  Hiram,  and  that 
she  intended  to  disaffirm  her  deed,  as  she  has  since  done  ;  and 
Kester  had  notice,  also,  of  Hiram's  intended  fraud  in  selling 
Lemon's  interest  in  the  land. 

Tlie  answer  further  shows  the  fact  that  Lemon's  deed  to 
Hiram,  was  a  deed  of  trust  and  mortgage,  and  that  Kester 
knew  that  Hiram  was  to  re-convey  to  Lemon. 

The  remainder  of   the  facts  of  this  case   are   stated  in  the 
opinion  of  the  Chief  Justice. 
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Lincoln  &  Hekndon  and  J,  T.  Cooper,  for  Appellant. 
C.  H.  Constable,  for  Appellees. 

Caton,  C.  J.  WLether  we  consider  this  as  a  bill  in  cliancerj, 
as  it  is  now  insisted,  for  the  defendant  in  error,  or  as  a  petition 
for  partition,  under  the  statute,  tlie  final  result  will  be  the  same. 
In  either  case,  the  decree  or  judgment  of  the  court  must  be 
reversed.  If  it  is  a  bill  in  equity,  then  the  decree  must  be  re- 
versed, for  the  want  of  proper  and  necessary  parties.  The 
answers  which  were  sworn  to,  and  filed  by  these  defendants, 
who  did  appear,  show  that  Lemon  Stark  claimed  to  own,  and 
had  an  equitable  title  to,  one-half  of  the  entire  premises  de- 
scribed, and  which,  by  its  decree,  the  court  adjudged  to  belong 
to  the  complainant.  And  even  the  depositions  taken  by  these 
defendants,  to  say  the  least,  go  very  far  towards  establishing 
that  fact.  But  be  this  as  it  may,  the  statements  of  the  answers 
were  sufiicient  to  make  it  incumbent  upon  the  complainant  to 
make  him  a  party,  that  he  might  come  in  and  assert  and  main- 
tain his  right,  that  all  of  the  rights  of  the  parties  might  be 
settled  and  finally  disposed  of,  in  the  one  suit.  It  is  no  answer 
to  say,  that  as  he  was  not  a  party,  he  is  not  bound  by  the  decree, 
and  may,  at  any  time  he  may  choose,  come  in  and  file  a  bill 
against  Kester,  as  his  trustee,  and  make  him  convey  the  [*330] 
legal  title  to  his  portion  of  the  premises.  All  of  the  other  de- 
fendants have  a  right  to  have  such  a  partition  made  as  shall  be 
binding  upon  all  of  the  other  joint  owners  with  them,  so  that 
they  may  know  that  they  have  a  title  which  cannot  be  disturbed 
by  any  subsequent  suit  by  new  parties  to  the  portion  of  the 
lands  set  off  to  them. 

But,  considering  that  this  record  shows  a  proceeding  for  j^ar- 
tition,  under  the  statute,  and  not  in  chancery,  the  seventh  section 
of  the  seventy-ninth  chapter,  R,  S.,  which  prescribes  this  pro- 
ceeding, is  as  follows  :  "  During  the  pendency  of  any  such  suit, 
or  proceeding,  any  person  claiming  to  be  interested  in  the  prem- 
ises to  be  assigned  or  aparted,  may  appear  and  answer  the 
petition,  and  assert  his  or  her  rights,  by  way  of  interpleader  ; 
and  the  court  shall  decide  upon  the  rights  of  persons  appearing 
as  aforesaid,  as  though  they  had  been  made  parties  in  the  first 
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instance."  After  the  commissioners,  appointed  to  make  the 
partition,  according  to  the  directions  of  the  order  of  partition 
which  had  been  made,  had  made  their  report,  setting  off  a  por- 
tion of  the  premises  to  some  of  the  parties  to  the  proceeding, 
and  recommending  the  sale  of  the  balance,  for  the  benefit  of  the 
other  defendants,  and  before  that  report  was  acted  u])on,  and 
confirmed,  and  the  portion  ordered  to  be  sold  which  had  not 
been  divided,  Spencer  Stark,  who  resides  in  California,  and  who 
had  not  been  made  a  party  to  the  proceeding,  appeared  by  his 
attorney,  and  filed  his  answer  to  the  petition,  by  way  of  inter- 
pleader, under  the  statute  above  quoted,  in  which  he  alleged, 
and  showed,  that  the  deed  which  he  made  to  Hiram  Stark,  for 
one-half  of  the  premises,  was  but  a  mortgage,  executed  to  Hiram, 
for  the  purpose  of  securing  him  for  certain  moneys  which 
Hiram  agreed  to  pay  to  certain  creditors  of  Lemon,  amounting 
to  between  four  hundred  and  five  hundred  dollars,  but  that,  in 
fact,  he  had  never  paid  those  debts.  The  answer  also  shows, 
that  Kirby,  at  the  time  he  purchased  the  premises  of  Hiram, 
had  notice  of  these  facts.  To  this  answer,  by  way  of  inter- 
pleader, a  demurrer,  as  it  is  called,  and  so  considered  by  the 
parties  and  the  court,  was  filed,  and  argued  and  sustained  by 
the  court,  and  an  order  was  then  entered,  confirming  the  re- 
port of  the  commissioners,  and  ordering  a  sale  to  be  made  of 
that  portion  of  the  premises  which  had  not  been  partitioned, 
and  that  the  proceeds  be  divided  among  the  original  parties, 
according  to  their  respective  rights,  as  established  in  the  fii*st 
order. 

That  the  averments  in  this  answer,  are  such  as  to  entitle  the 
party  to  interplead  under  the  statute,  we  cannot,  for  a  moment, 
doubt,  and  the  only  possible  question  which  could,  with  any  show 
[  *331  ]  of  plausibility,  be  made,  is,  whether  the  interpleader 
was  filed  in  due  time,  although,  upon  this  point,  no  question 
seems  to  have  been  made  in  the  court  below,  but  it  was  con- 
sidered upon  its  merits,  and  held  insufficient.  The  statute  says, 
the  interpleader  may  be  filed  "  during  the  pendency  of  such  suit 
or  proceeding,"  Any  time  before  the  case  is  finally  disposed  of, 
must  be  considered  as  during  its  pendency.  Until  that  time,  it 
is  before  the  court,  and  entirely  subject  to  its  control  and  juris- 
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diction,  and  any  previous  orders  or  proceedings  may  be  changed, 
altered,  or  amended,  to  meet  the  exigencies  of  new  facts  which 
may  be  brought  before  tlie  court  by  new  parties,  by  their  inter- 
pleaders. Here,  everything  was  in  fieri  when  this  interpleader 
was  filed.  The  suit  or  proceeding  was  not  yet  finally  deter- 
mined, but  was  still  pending,  and  the  interpleader  was  filed  in 
proper  time. 

We  have  not  deemed  it  necessary  to  consider  the  interpleader 
filed  by  Boyer  and  wife,  at  the  same  time,  further  than  to  ob- 
serve, that  it  clearly  failed  to  show  that  Mrs.  Boyer  had  any 
interest  in  the  premises.  Her  claim  rests  upon  the  assumption 
that  her  minority  continued  until  she  was  twenty-one  years  of 
age.  "We  have  decided  that  it  terminated  at  the  age  of  eight- 
een, after  which  time,  she  executed  the  deed,  and  she  must  be 
bound  by  it.     Stevenson  and  Wife  v.  Johnson,  18  111.  R.  209. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  Tei^ersed. 


James  Pulliam,  Appellant,  v.  Andrew  Christy,  Ap- 
pellee. 

APPEAL  FROM  MONROE. 

Where  a  husband,  by  will,  devised  to  his  wife,  for  her  sole  use  and  benefit, 
all  his  personal  property,  also,  "to  have  and  to  hold,  during  her  natural 
life,  the  land  that  I  now  own  and  reside  on,  to  occupy  and  to  use  the  said 
land,  in  the  same  way  as  it  would  be  lawful  for  her  to  do,  if  the  title  were 
full  and  complete  in  her;  "  he  also  further  devised,  to  take  effect  at  the 
death  of  his  wife,  two  other  tracts,  part  and  parcel  of  the  land  on  which  he 
resided,  to  the  children  of  two  of  his  nephews,  by  metes  and  bounds,  and 
then  proceeded,  "  and  the  land  not  included  in  the  above  bequest,  I  give 
and  bequeath  to  my  dearly  beloved  wife,  to  dispose  of,  at  her  death,  to  any 
person  she  may  think  best  to  live  with  her  and  take  care  of  her;"  the  only 
land  owned  by  the  devisor  being  the  homestead,  it  was  held,  that  a  deed 
in  fee  simple,  by  the  wife,  of  this  land,  another  party  being  then  in  posses- 
sion, could  only  take  effect  upon  her  death,  and  that  she  could  not  dispose 
of  her  Life  estate. 

Tlie  facts  of  this  case  are  fully  stated  in  the  opinion  of  Mr. 
Justice  Breese. 
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Underwoods,  for  Appellant. 
Geoege  Teumbull,  for  Appellee. 

[  *332  ]  Bkeese,  J,  Joseph  Ogle,  of  St.  Clair  county,  on 
the  fourth  clay  of  Octol)er,  1841,  made  his  last  will  and  testa- 
ment, which  was  duly  proved,  Sept.  21,  1846,  and  recorded. 
He  devised,  by  this  will,  to  Lucy  Ogle,  his  wife,  as  follows: 
"  For  her  sole  use  and  benefit,  all  my  personal  property,  of  every 
kind  and  descrijjtion  whatsoever."  "Also,  I  give  and  bequeatli 
to  the  above  named  Lucy  Ogle,  to  have  and  to  hold  during  her 
natural  life,  the  land  that  I  now  ovn\  and  reside  on,  to  occupy 
and  to  use  the  said  land  in  the  same  way  as  it  would  be  lawful 
for  her  to  do  if  the  title  were  full  and  complete  in  her,"  He 
further  devised,  to  take  eifect  at  the  death  of  his  wife,  two  other 
tracts,  part  and  parcel  of  the  land  on  which  he  resided,  to  the 
children  of  two  of  his  nephevp-s,  by  metes  and  bounds,  and  then 
proceeded:  "  and  the  land  not  included  in  the  above  bequest,  I 
give  and  bequeath  to  my  dearly  beloved  wife,  Lucy  Ogle,  to  dis- 
pose of  at  her  death  to  any  person  she  may  think  best  to  live 
\dth  her  and  take  care  of  her." 

It  is  stipulated  between  the  parties,  that  the  only  land  the 
testator  owned  at  the  time  of  makina^  this  will,  and  at  the  tirAe 
of  his  death,  was  the  land  on  which  he  resided — the  homestead. 

On  the  12th  of  June,  1854,  the  devisee,  Lucy  Ogle,  executed 
a  deed  in  fee  simple  of  this  land  to  Andrew  Christy,  the  appel- 
lee, the  appellant  being  then  in  possession  of  a  part  of  it. 

Christy  brought  his  action  of  ejectment  against  the  appellant 
to  the  August  term,  1855,  of  the  St.  Clair  Circuit  Court,  where, 
on  trial  of  the  issue  of  not  guilty  by  the  court,  I  tlien  presiding 
as  Circuit  Judge,  this  deed  was  excluded  as  evidence,  and  it 
may  be  proper  for  me  now  to  say,  for  the  reason,  that  it  was 
shown  on  that  trial  that  the  testator  had  no  other  land  but  "  the 
homestead,"  in  which  he  had  devised  a  life  estate  to  his  widow, 
Lucy  Ogle,  with  no  power  to  dispose  of  the  same  during  her  life, 
the  leading  intention  of  the  testator  seeming  to  be  to  provide 
her  a  home,  which  should  be  inalienable  wliilst  she  lived,  with 
power  to  dispose  of  the  fee  in  the  whole  if  it  became  necessary 
to  make  further  provision  for  her  easy  and  comfortable  main- 
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tenance,  and  tliat  therefore  the  deed  to  Christy,  depriving  her 
of  this  home,  to  avoid  defeating  this  intention  of  the  testator, 
should  not  take  effect  until  after  the  death  of  Lucy  Ogle,  the 
intention  of  a  testator  being  the  governing  principle  in  the  con- 
struction of  wills. 

Judgment  passed  for  the  defendant,  and  on  error  brought  by 
Christy  to  this  court,  the  judgment  was  reversed.  Christy  v. 
Pulliam,  17  111.  E,.  59,  and  the  cause  remanded. 

A  change  of  venue,  by  consent,  was  had  to  Monroe  county, 
where,  at  the  September  term,  1857,  of  the  Circuit  Court  of  that 
county,  another  trial  was  had  on  the  same  issue.  I  presided  at 
that  court  also,  and  obeying  the  directions  of  this  court,  [  ^333] 
I  admitted  the  deed  as  evidence,  found  the  defendant  guilty,  and 
gave  judgment  for  the  plaintiff  that  he  recover  the  fee.  From 
this  judgment  Pulliam  now  prosecutes  this  appeal,  and  we  are 
called  upon  to  review  the  first  decision  of  this  court  to  which 
we  have  referred. 

There  is  no  difiiculty  or  misunderstanding  about  the  doctrine 
of  powers,  or  how  they  may  be  executed;  nor  was  it  ever 
doubted  in  this  case,  that  Christy,  as  the  appointee  under  the 
power,  derives  his  title,  not  under  the  person  executing  the 
power,  but  under  the  will.  He  takes  under  the  testator,  most 
certainly  and  it  follows  as  a  necessary  consequence  that  thus 
taking,  the  intention  of  the  testator  must  give  the  color  to  his 
rights,  and  limit  and  control  them. 

It  cannot  be  denied,  that  the  leading  object  the  testator  had 
in  view,  was  to  provide  a  home  and  necessary  comforts  for  his 
wife,  of  which  she  could  not  be  deprived  during  her  life,  giving 
her  no  power,  while  she  lived,  to  defeat  this  "  purpose  so  grate- 
ful to  the  heart  of  a  dying  husband."  This  was  provided  for  in 
the  most  ample  manner,  and  sustains  the  view  taken  by  the 
Circuit  Court  on  the  first  trial.  Were  the  deed  of  Lucy  Ogle 
declared  now  operative,  this  object  of  the  testator's  greatest 
solicitude,  and  of  his  generous  bounty,  could  be  turned  house- 
less upon  the  world.  If  by  giving  to  it  a  present,  operative 
power,  he  is  enabled  to  oust  the  appellant,  by  the  same  power 
can  he,  at  once,  deprive  her  of  her  home. 

It  is  apparent,  from  an  examination  of  the  opinion  delivered, 
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that  the  court  entertained  the  idea  that  tl^ere  were  other  lands 
devised  besides  the  homestead,  for  they  saj,  "  the  deed  conveys 
a  fee,  and  there  is  no  proof  in  the  recoi"d  that  the  lands  de- 
scribed in  the  deed  and  declaration  are  the  homestead,  in  which 
the  grantor  took  a  life  estate  as  devisee  under  the  will.  The 
question,  therefore,  does  not  arise  upon  this  record  as  to  the 
effect  of  the  execution  of  the  power  upon  the  life  estate  in  the 
homestead.  The  land  described  may  be  the  same,  in  whole  or 
in  part;  but  as  the  will  did  not  describe  it  by  numbers,  and  no 
witness  has  deposed  to  its  identity,  we  cannot  identify  it.  The 
plaintiff  must  recover,  according  to  his  allegations,  a  fee  or 
nothing."     Pages  62,  63. 

Now,  had  not  the  court  been  misled  as  to  the  land  really 
devised — that  it  was  the  homestead  and  nothing  else,  as  stipu- 
lated in  this  case,  we  apprehend  tliey  would  have  affirmed  the 
first  judgment. 

It  now  appearing  that  the  life  estate  was  of  the  same  land 
wliich  Lucy  Ogle  was  empowered  to  sell  by  the  terms  of  the 
will,  and  it  clearly  appearing  it  was  the  intention  of  the  testator 
[*334]  she  should  not  dispose  of  her  life  estate,  the  deed  she 
has  made  to  the  appellee  can  only  take  effect  at  her  death,  in 
which  event  it  will  operate  to  convey  the  fee,  and  not  before. 
14  111.  R.  246. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed  and 
the  cause  remanded.  •  i         / 

Judgment  reversod. 


David  B,  Davis,  Plaintiff  in  Error,  v.  Louisa  Davis, 

Defendant  in  Error. 

ERROR  TO  FULTON. 

If  tlie  injured  party  cohabits  with  the  other,  subsequent  to  an  adulterous  offense, 
having  the  ability  to  prove  the  fact,  it  will  be  a  bar  to  a  proceeding  for 
divorce;  the  offense  will  be  thereby  considered  as  condoned.     But  condona- 
tion is  always  accompanied  with  the  implied  condition  that  the  injury  shall 
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not  be  repeated,  and  that  the  offending  party  will  thereafter  treat  the  other 
with  conjugal  kindness,  or  the  offense  will  be  revived. 

A  suit  for  a  divorce  on  the  ground  of  adultery,  will  be  barred  by  proof  of  a  like 
offense  by  the  complaining  party,  though  committed  even  during  the  pend- 
ency of  the  suit.     But  the  fact  must  be  clearly  proved. 

Cruelty  of  an  aggravated  character  may  revive  the  offense  of  adultery  im- 
pliedly condoned;  and  when  properly  brought  to  the  knowledge  of  the  court, 
during  the  pendency  of  a  suit  claiming  a  divorce  for  adulteiy,  will  authorize 
a  decree  of  divorce. 

The  defendant  in  error  filed  her  bill  in  cliancery  in  the  Fulton 
Circuit  Court,  on  the  22nd  of  August,  1854,  praying  for  a 
divorce  and  alimony  from  the  plaintiff  in  error,  and  the  custody 
of  the  children  of  the  parties. 

The  bill  shows  that  the  parties  were  married  in  the  year 
1840,  in  the  State  of  Michigan;  that  they  resided  for  several 
years  in  Chicago,  and  cohabited  until  April,  1853,  when  the 
defendant  in  error  left  her  husband  on  account  of  and  ^ohen 
she  discovered  that  her  husband  had  been  guilty  of  adultery, 
since  which  time  she  lived  separate  from  him,  in  Fulton  county. 

The  bill  shows,  as  cause  for  divorce,  that  the  plaintiff  in  error 
had  been  guilty  of  adultery  with  Ellen  Matilda  Evans  during 
the  cohabitation  of  the  parties,  during  the  years  1848  to  1852, 
inclusive,  and  the  result  thereof  was  the  birth  of  a  bastard 
child;  and  that  since  her  separation  from  her  husband,  and  at 
the  time  of  the  filing  of  the  bill,  the  plaintiff  in  error  lived  in 
a  state  of  adultery  with  the  said  Ellen  Matilda  Evans. 

Three  children  were  the  issue  of  the  marriage — boys,  of  the 
ages  of  thirteen,  eleven  and  six,  at  the  time  of  filing  of  the  bill. 

On  the  6th  of  September,  1854,  the  plaintiff  in  error  filed 
his  answer,  in  which  he  neither  admits  or  denies  the  [*335  ] 
charge  of  adultery  while  the  parties  cohabited  together,  and 
denies  that  he  had  been  guilty  of  adultery  since  the  defendant 
in  error  left  him.  The  answer  admits  that  the  defendant  in 
error  left  the  home  of  the  parties,  in  Chicago,  in  April  or  May, 
1853,  and  came  to  Fulton  county,  but  denies  that  the  reason 
was  because  of  the  discovery  of  the  adultery  of  her  husband, 
and  avers  that  she  came,  by  his  consent,  to  visit  a  brotlier  and 
sister  of  the  plaintiff  in  error,  the  sister  being  aifiicted  with 
the   consumption,  of  which   she  soon   after   died,  in  August, 
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1854;  that  the  plaintiff  in  error  then  came  to  Fulton  county 
for  his  wife,  who  voluntarily  returned  with  him  to  Chicago, 
where  she  remained  and  cohabited  Math  him  for  four  or  live 
weeks,  when,  in  compliance  with  the  dying  request  of  the  sis- 
ter, the  defendant  in  error,  with  the  consent  of  her  husband, 
returned  to  Fulton  county,  to  remain  a  short  time,  to  aid  his 
brother  in  arranging  his  affairs.  The  answer  denies  that  the 
parties  had  not  cohabited  together  after  April  or  May,  1853, 
but  avers  that  they  continued  to  cohabit,  when  together, 
until  June,  1854. 

The  answer  then  sets  up  condonation^  and  relies  upon  that  to 
avoid  the  charge  of  adultery  made  against  the  plaintiff  in  error. 

The  answer  also  presents  fifteen  letters  of  the  defendant  in 
error,  addressed  to  her  husband  after  she  left  Chicago,  in  the 
spring  of  1853,  and  which  were  afterwards  read  in  evidence. 

This  answer  was  sworn  to  by  the  plaintiff  in  error. 

On  the  24th  of  May,  1855,  by  leave  of  the  court,  the  plaintiff 
in  error  filed  a  further  answer,  in  which  he  charges  that  the 
defendant  in  error  committed  adultery  with  Stephen  W.  P. 
Davis,  at  a  public  house  between  Peoria  and  La  Salle,  on  the 
10th  of  August,  1854,  and  again  in  the  county  of  Peoria,  on 
the  27th  of  August,  1854,  and  at  Chicago,  in  Cook  county,  on 
the  5th  day  of  August,  1854. 

JSTo  replication  to  either  answer  was  filed. 

At  the  February  term,  1856,  the  cause  was  tried  before 
Thompson,  Judge,  and  a  jury. 

The  issues  presented  were  three,  to-wit: 

1.  The  charge  of  adultery  against  the  plaintiff  in  error,  in 
the  bill,  with  Ellen  Matilda  Evans. 

2.  The  condonation  thereof  by  the  defendant  in  error,  after 
full  knowledge  of  the  same, 

3.  The  charge  of  adultery  against  the  defendant  in  error, 
with  Stephen  W.  P.  Davis. 

The  jury  returned  a  verdict,  finding  the  defendant  guilty; 
that  the  offense  had  not  been  condoned,  and  that  the  complain- 
ant was  not  guilty, 

[  *336  ]  Tlie  defendant  moved  for  a  new  trial,  which  was  over- 
ruled, and  the  defendant  excepted. 
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•  The  court  entered  a  decree  dissolving;  the  marriao'e,  and  made 
the  injunction  on  the  defendant  perpetual;  gave  the  exclusive 
custody  of  all  the  children  to  the  complainant  until  their  major- 
ity, and  enjoined  defendant  from  exercising  any  control  or  rights 
over  them,  and  ordered  defendant  to  pay  all  costs,  and  allowed 
execution  therefor,  and  provisional  alimony. 

To  the  decree,  and  every  part  thereof,  the  defendant  excepted. 

GouDY  &  Jtjdd,  for  Plaintiff  in  Error. 

J.  Geimshaw,  for  Defendant  in  Error. 

Breese,  J.  The  cause  of  divorce,  as  alleged  in  the  complain- 
ant's bill,  is  the  adultery  of  the  husband.  In  his  answer,  he 
does  not  deny  the  charge,  but  insists  that  complainant,  being 
fully  aware  of  his  transgression,  continued  to  cohabit  witli  him, 
whereby  the  offense  was  condoned — forgiven. 

It  is  a  well  settled  principle,  if  the  injured  party,  subsequent 
to  the  adultery,  cohabits  with  the  other,  after  a  knowledge  of 
the  fact,  and  with  the  ability  to  prove  it,  it  is  in  judgment  of 
law,  a  remission  of  the  offense  and  a  bar  to  a  divorce.  Con- 
donation has  always  been  held  a  good  bar. 

It  is  not,  however,  so  readily  presumed  as  a  bar   against  the 
wife  as  against  the  husband.     Forgiveness,  with  the  hop©  of 
reclaiming  a  husband,  is  meritorious,  and  time  is  given   her  in 
which  to  cherish  this  hope  for  that  object,  but   time  must  be 
reasonable. 

The  proofs  in  this  cause  show,  that  for  a  series  of  years, 
respondent  had  a  concubine,  and  her  child,  of  which  he  was  the 
father,  in  his  house,  making  part  of  his  family  circle.  That  the 
complainant  knew  this,  and  though  they  frequently  quarreled 
about  it,  she  was  submissive,  and  seemed  to  betray  no  concern 
that  caresses  which  were  her  due,  were  lavished  upon  a  wanton. 

As  early  as  1851,  she  was  informed  by  his  niece,  that  he  had 
confessed  to  her  that  he  was  the  father  of  the  child,  and  that 
he  thought  as  much  of  it  as  he  did  of  his  other  children.  To 
others  he  made  the  same  statement,  so  that  complainant  had 
it  in  her  power,  at  that  time,  to  make  proof  of  the  fact,  had  she 
then  instituted  a  suit  for  a  divorce. 
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She,  liowever,  continued  to  live  in  tliis  way  with  her  three 
children,  until  the  spring  of  1853,  when  she,  with  the  consent 
of  her  husband,  and  with  her  youngest  child,  visited  his  rela- 
tives,, in  Fulton  county,  ostensibly  for  the  purpose  of  attending 
upon  the  sick  bed  of  his  sister,  who  died  in  August,  of  that 
[  *337  ]  year.  Here  she  remained  until  the  first  of  September 
following,  when  her  husband  came  and  took  her  and  the  child 
home.  On  the  first  of  October,  of  the  same  year,  they  again, 
with  their  three  children,  visited  his  brother's,  in  Fulton  county. 
He  remained  three  or  four  days  and  returned  home — she,  with 
the  children,  continuing  at  his  brother's. 

Wliilst  on  these  visits,  during  the  summer  of  1853,  and  up  to 
June,  1854,  she  addressed  her  husband  frequently,  by  letter, 
conveying,  in  some  of  them,  her  kind  regards  to  his  concubine 
and  her  child,  and  to  other  women  who  were  domiciled  with 
him,  in  her  absence. 

These  letters,  set  out  in  the  record,  manifest  anything  but 
refined  sentiment,  or  that  delicacy  of  feeling  which  is  one  of 
woman's  brightest  characteristics.  They  contain  no  complaint 
of  his  conduct,  but  manifest  a  subservience  to  him  in  all  matters, 
and  a  desire  to  be  governed  by  his  wishes  in  all  her  movements. 
Respondent  visited  her  occasionally — in  January,  1854,  remain- 
ing two  weeks — again  in  March,  staying  one  day — again  in  May, 
remaining  eight  or  ten  days— and  again  in  June,  1854,  they  oc- 
cupying, on  one  or  two  of  these  occasions,  the  same  bed.  There 
was  not,  it  appears,  any  open  rupture  between  them,  until  June, 
1854,  when  she  refused  to  return  home  with  him,  and  after  his 
departure,  she  addressed  him  a  letter,  date  June  20,  1854,  as 
follows:  "  As  for  me,  I  am  in  the  same  mind  as  when  you  left 
here;  you  think  hard  of  me,  but  I  cannot  help  it;  as  for  me  to 
make  up  my  mind  to  keep  house,  I  cannot,  so  if  I  am  to  blame, 
so  it  is.  I  have  seen  trouble  enough  on  that  score,  so  I  will  try 
another  way,  and  see  which  road  is  the  easiest  to  travel.  You 
spoke  of  me  about  me  a  killing  you;  how  do  you  think  I  have 
stood  it  for  this  fifteen  years.  I  think  it  is  time  to  stop.  We 
have  seen  a  great  deal  of  trouble  together,  so  I  think  you  ought 
to  be  happy  to  have  it  at  an  end.  You  will  be  at  liberty,  and 
the  children  will  not  hear  so  much  quarreling.  Leave  the 
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children  here  till  fall,  or  till  the  sickly  season  is  over,  and  then 
make  such  arrangements  as  suits  yourself;  if  my  mind  should 
change,  I  will  let  you  know  by  letter.  You  write  as  soon  as 
you  get  this.  I  expect  you  will  be  angry,  but  I  cannot  help  it. 
So  good  bye  for  this  time." 

Soon  after  this  communication,  which  was  the  last  between 
them,  respondent  applied  for  and  obtained  a  writ  of  habeas 
corpus  directed  to  his  brother,  S.  W.  P.  Davis,  at  whose  house 
she  resided,  to  produce  her  and  the  children  before  a  judge  at 
Chicago,  the  place  of  his  residence.  Respondent,  with  an 
officer,  attempted  to  serve  this  writ,  but  did  not  succeed;  and 
in  the  mean  time,  complainant  filed  her  bill  for  a  divorce,  and 
obtained  an  injunction  restraining  him  from  interfering  with  her 
or  the  children.  ^Vhy  this  particular  time  was  chosen  ['^SSS] 
to  separate  from  her  husband,  is  left  to  conjecture.  She  had 
then  all  her  children  with  her,  and  she  may  have  been  aroused 
to  prompt  and  decided  action  by  statements  of  lier  eldest  son, 
who  remained  with  his  father,  during  her  protracted  absence 
the  previous  summer. 

It  appears  by  the  testimony  of  her  oldest  son,  David  Finney 
Davis,  that  whilst  she  was  absent,  in  the  summer  of  1853,  re- 
spondent had  in  his  house  other  women  besides  his  concubine, 
some  of  whom  were  not  named  by  complainant  in  her  familiar 
letters,  already  alluded  to,  and  it  may  well  be  supposed  she 
understood  they  were  there  for  no  good  purpose.  Her  letter 
shows  that  for  fifteen  years  her  domestic  circle  had  been  full  of 
misery  to  her,  and  that  she  could  not  endure  the  thought  of  en- 
countering it  again,  and  that  she  had  communicated  to  him, 
when  he  visited  her  in  June,  her  fixed  resolve  to  live  with  him 
no  more.  She  had  become  satisfied  there  was  no  hope  of  amend- 
ment in  him;  and  she  preferred  to  travel,  under  her  own 
guidance,  another  road — desolate,  it  might  be,  and  dreary,  but 
preferable  to  the  tortures  she  had,  by  his  conduct,  for  so  many 
years  uncomplainingly  sufiered,  and  now  increased,  and  which 
she  seems  just  then  to  have  began  to  feel  most  keenly.  Although 
her  social  position  was  not  an  enviable  one,  nor  her  feelings 
refined  or  sensitive,  as  her  letters  show,  yet,  even  with  such,  the 
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occasion   may   arise,   when   woman's   noblest   nature  will  be 
aroused,  be  true  to  its  own  liigli  instincts,  and  vindicate  itself. 

It  appears,  from  the  proofs,  that  at  the  time  of  her  October 
visit  to  Fulton  county,  she  communicated  to  her  husband's  niece 
her  determination  to  leave  him,  assigning,  as  the  cause,  his 
refusal  to  put  away  his  concubine — that  she  believed  he  con- 
tinued his  intercourse  with  her — and  that  she  had  so  told  him; 
and  to  deter  her,  he  had  declared,  if  she  did  leave  him,  she 
should  not  have  the  children.  He  stated  to  a  friend  that  in 
this  journey  to  Fulton  county  she  had  declared  to  him  she  would 
not  live  with  him,  assigning  the  same  cause,  but  he  thought  she 
was  joking.  Yet  she  did — notwithstanding  all  this — occasion- 
ally cohabit  with  him,  up  to  Jnne,  1854;  so  that  the  condonation 
set  up  in  the  answer  would  seem  to  be  complete. 

It  is  true,  great  allowances  must  be  made  for  a  mother  under 
the  circumstances  in  which  she  is  often  placed.  She  has  not 
the  same  power  of  immediate  and  resolute  action  as  a  father  has. 
He  has,  by  law,  the  custody  and  control  of  the  children  and  of 
the  estate,  and  is  by  nature  better  qualified  to  take  prompt 
measures  to  vindicate  his  honor.  On  discovering  his  wife's 
infidelity,  he  can  remove  himself  and  his  children  beyond  her 
reach  and  from  all  intercourse  with  her,  and,  on  the  instant, 
[*339]  institute  legal  proceedings;  nor  do  his  friends  desert 
him  in  such  an  emergency, 

I^ot  so  with  the  mother  who  has  discovered  her  husband's 
faithlessness;  for,  though  faithless,  he  may  still  be  loved,  and  it 
is  her  nature  to  cling  to  him,  and  to  her  children,  until  the  very 
last — until  the  iron  has  entered  deep  into  her  soul — until  all 
hope  has  fled,  and  no  relief  is  before  her  but  separation  or  the 
grave.  She  is  often  without  means,  without  friends  or  advisers, 
and  knows  not  when  or  how  to  act,  and  often  wants  the  flrmness 
to  face  the  calamities  that  menace  her.  Liberal  allowances 
should  be,  therefore,  and  are  conceded  to  her;  but  years  of  quiet 
resignation  and  acquiescence,  such  as  this  complainant  has  mani- 
fested, forbid  us  from  believing  otherwise  than  that  the  condo- 
nation was  perfect  and  complete. 

But  condonation  is  always  accompanied  not  only  with  the 
implied  condition  that  the  injury  shall  not  be  repeated,  but  also 
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that  the  offending  party  will  ever  thereafter  treat  the  other  with 
conjugal  kindness. 

N^ow,  though  there  is  no  evidence  that  he  did  not  treat  her 
\\dth  kindness  before  and  up  to  the  time  of  the  commencement 
of  this  suit,  saving  the  condoned  offense,  and  leaving  out  of  view 
the  attempt  to  arrest  her  under  the  habeas  corpus  writ,  in  which 
no  actual  violence  was  used,  yet  facts  have  been  developed, 
during  its  j)rogress,  by  which  he  ouglit  to  be  tried  and  judged, 
and  of  which  complainant  should  have  the  benefit. 

In  the  amended  answer  of  respondent,  filed  in  May,  1855,  he 
recriminates  ;  he  charges  complainant  with  adultery  with  his 
own  brother.  Kot  content  with  the  forgiveness  his  wife  had 
extended  to  him,  he,  fiend  like,  to  ruin  her  character  forever,  to 
degrade  the  mother  of  his  children — ^lier  whom  he  had  vowed  to 
cherish  and  support — makes  this  scandalous  charge  against  her. 

This  principle  of  recrimination  is  incorporated  into  our  law 
from  the  civil  and  canon  law,  and  is  fully  acknowledged  by  all 
the  courts  of  this  country,  whatever  want  of  harmony  there 
may  by  in  defining  its  limitations  and  the  extent  of  its  applica- 
tion to  our  jurisprudence.  Our  courts  all  agree  that  a  suit  for 
a  divorce  on  the  ground  of  adultery  is  barred  by  proof  of  adul- 
tery of  the  complainant,  though  it  may  have  been  committed 
during  the  pendency  of  the  suit. 

The  party,  however,  setting  up  adultery  in  recrimination,  is 
required  to  prove  such  adultery  by  sufficient  evidence.  5  E.  Ecc. 
K.,  130,  136.  Proof  of  suspicious  circumstances  is  not  suffi- 
cient. 

The  most  prominent  witness  to  prove  this  charge  was  the 
respondent's  concubine,  who  had  the  unblushing  effrontery  to 
appear  iu  a  court  of  justice,  to  blast,  by  her  testimony,  the 
character  of  one  she  had  grievously  wronged.  She  de-  [  *340  ] 
posed  to  some  suspicious  circumstances,  it  is  true;  but  we  think 
they  were  satisfactorily  explained  by  other  testimony.  The 
jury  thought  so,  and  ignored  the  charge.  It  seems  to  have  been 
a  groundless  and  malicious  charge,  but  he  pursued  it,  and  press- 
ed it,  with  a  most  persistent  determination,  and  with  all  the 
energy  malice  could  inspire,  as  the  facts  abundantly  show. 

About  the  time  his  answer  was  amended,  setting  up  recrimi- 
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nation,  tlie  respondent  procured  the  services  of  the  deputy 
sheriff  of  Cook  county,  one  Norton,  and  another  officer,  to  go 
with  him,  with  a  wi'it,  to  her  then  residence  in  Fulton  county, 
to  arrest  her.  The  deputy  sheriff,  in  his  testimony,  does  not  say 
what  was  his  object  in  going  there,  but  he  says  he  was  there,  as 
an  officer,  in  May,  1855,  and  saw  the  complainant  and  lier  chil- 
dren, who  behaved  in  a  violent  manner — the  oldest  boy  getting 
a  pistol,  and  placing  it  in  the  hands  of  his  mother — that  the 
children  were  very  abusive  to  their  father,  etc.  He  says  nothing 
about  making  an  arrest. 

The  circumstances  of  this  affair,  and  the  conduct  of  the 
parties,  is  more  fully  detailed  by  other  witnesses. 

David  Finney  Davis,  the  oldest  son,  then  fifteen  years  of  age, 
states  that  he  was  present  when  a  Chicago  man  came  with  a 
writ.  He  broke  in  the  door,  and  caught  complainant  by  the 
throat;  got  her  out  in  a  carriage;  said  he  had  a^vl•it.  Respon- 
dent helped  complainant  in,  then  Mr.  Kelsa  came.  l^Teither 
witness  nor  his  brother  threatened  to  shoot,  but  complainant 
requested  him  to  get  the  pistol,  and  he  did  so,  and  put  it  in  her 
hands.  The  neighbors  interfered,  and  respondent  went  away 
without  complainant. 

James  P.  Davis,  another  son,  then  thirteen  years  of  age,  says, 
"he  was  at  his  uncle  Stephen's  when  JSTorton  came  there;  did 
not  say  he  had  a  warrant  nor  nothing,  but  caught  mother  by  the 
neck  and  took  her  out,  and  then  said  they  had  a  warrant; 
mother  screamed." 

Making  all  proper  abatement  for  the  partiality  these  boys 
undoubtedly  have  for  their  mother,  we  are  compelled  to  give 
their  statements  reasonable  credit,  and  they  are  corroborated, 
in  some  degree,  by  the  testimony  of  a  disinterested  spectator, 
"William  P.  Blair,  who  says,  he  was  called  when  Norton  was  at 
the  house  of  Stephen  Davis;  found  respondent  and  Norton, 
complainant  and  her  children,  and  a  hired  girl  there;  after  the 
Kelsas,  and  others,  came.  We  were  unwilling  complainant 
should  be  taken  away,  and  it  was  prevented  by  those  present. 
Norton  said  he  had  a  warrant. 

Now,  none  of  these  witnesses,  Norton  included,  state  what 
the  warrant  was  for — what  crime  was  charged — and  we  can 
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only  infer,  from  the  fact  set  up  in  tlie  amended  answer,  [  *34:1  ] 
that  respondent  had  matured  this  plan  of  an  arrest,  in  order  to 
give  weight,  or  an  appearance  of  plausibility,  at  least,  to  his 
recriminatory  charge.  He  hires  an  officer  of  the  law  of  a  foreign 
county  for  the  purpose,  and  violates  the  law  to  make  the  arrest. 
Breaks  open  -the  door,  seizes  the  complainant  by  the  throat, 
forces  her  into  a  carriage,  and  is  only  deterred  from  the  execu- 
tion of  his  purpose,  by  the  interference  of  the  bystanders. 

That  the  w^it  or  warrant  for  her  arrest,  was  for  this  alleged 
offense  of  adultery,  we  cannot  doubt,  for  he  actually  arrested 
her  on  this  charge,  at  a  time  subsequent,  and  had  her  taken  to 
Chicago,  thence  to  I*Tew  York,  and  returned, — actually  kidnap- 
ping her — when,  on  giving  bail  for  her  appearance  to  answer 
the  charge,  she  was  released. 

This  affair  is  explained  by  the  testimony  of  Stephen  Davis, 
who  states,  "  that  much  contention  between  him  and  respond- 
ent, grew  out  of  the  interest  he  had  taken  in  the  matter,  result- 
ing in  civil  and  criminal  prosecutions,  and  that  he  was  arrested, 
and  taken  to  Chicago,  on  a  charge  of  living  in  an  open  state  of 
adultery  with  the  complainant."  Complainant  was  also  arrested 
at  the  same  time,  and  conveyed  to  Chicago.  They  took  witness 
to  the  police  office,  and  while  there,  they  took  complainant,  in  a 
carriage,  to  the  railroad  depot,  and  thence  to  iJ^ew  York,  near 
Buffalo.  She  was  brought  back,  in  a  short  time,  by  a  police 
officer,  on  the  bail  bond,  into  which  she  had  entered  to  appear 
for  examination  on  said  charge.  Witness  was  discharged  on 
examination.  After  complainant  was  brought  back  from  l!^ew 
York,  she  returned  to  witness's  house. 

Connecting  this  with  the  defeated  attempt,  made  in  May,  to 
arrest  her,  by  respondent  and  the  Chicago  officer,  we  are  forced 
to  infer  that  this  arrest,  and  the  proceedings  under  it,  were  at 
the  instigation  of  the  respondent;  for  who,  but  he,  had  exhibit- 
ed any  feeling  or  interest  in  the  matter?  and  who,  but  he,  was 
to  profit  by  it,  and  by  her  conviction?  Who,  but  he,  was 
wicked  enough  to  attempt  it  ?  Could  he  make  out  a  jprima  facie 
case  against  her,  and  thus  sustain  his  amended  answer,  the  com- 
plainant would  fail  in  her  suit,  and  respondent  be  reinstated  in 
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all  his  marital  rights,  and  in  a  position  to  exercise  his  tyranny 
over  her;  so  that  he  had  a  deep  interest  in  the  proceedings. 

These  things,  the  record  shows,  occurred  p6?ide?ife  lite,  and  it 
becomes  a  question,  how  far  can  they  be  used  to  weaken  the 
effect  of  the  condonation  of  the  original  offense  of  adultery  of 
the  respondent,  as  implied  from  the  cohabitation  proved,  and  so 
revive  that  offense? 

We  have  found  no  reported  case  like  it,  but  on  principle,  we 
are  inclined  to  think,  they  should  revive  the  condoned  offense. 
[  *342  ]  The  amended  answer,  setting  up  adultery  of  complain- 
ant, may  be  regarded  as  a  cross  bill,  and  the  very  fact  of  failing 
to  prove  the  charge  in  it,  and  his  brutal  and  cruel  treatment  of 
her,  consequent  upon  it — seizing  her  by  the  throat,  forcing  her 
into  a  cari'iage,  and  subsequently,  actually  arresting  her  and 
abducting  her  from  the  State,  and  holding  her  to  bail  on  the 
malicious  and  groundless  charge,  is  cruelty  of  an  aggravated 
character,  and  such  cruelty,  considering  the  condition  of  condo- 
nation, as  should  revive  the  oriixinal  offense. 

As  our  law  attaches  the  same  consequences  to  cruelty  as  to 
adultery,  we  are  not  authorized  to  distinguish  between  these 
.offenses,  but  to  give  them  the  same  effect;  and  as  a  repetition 
of  the  respondent's  adultery  w^ould  revive  that  which  was  con- 
doned, so,  necessarily,  will  cruelty,  though  brought  before  the 
court,  as  this  was,  after  suit  brought.  To  the  charge  thus  pre- 
sented by  an  amended  answer,  if  viewed  as  a  cross-bill,  the 
complainant  has  the  right  to  defend  by  answer,  setting  up  the 
cruelty,  or,  as  in  this  case,  by  such  proof  of  it  as  may  be  at  her 
command. 

It  would  have  been  entirely  competent  for  the  complainant  to 
have  brought  these  fects  to  the  notice  of  the  court,  by  a  supple- 
mental bill.  In  matrimonial  suits,  the  bill  originally  filed  can 
contain  only  those  facts  that  can,  by  diligence,  be  ascertained  at 
the  time  of  filing  it. 

In  the  English  ecclesiastical  courts,  it  is  every  day's  practice 
to  introduce  charges  of  adultery  committed  since  the  institution 
of  the  suit,  by  supplemental  bill,  and  a  sentence  may  be  obtained 
on  facts  not  existing  at  the  commencement  of  the  suit.  3  Eng. 
Ecc.  E.  152;  4  ib.  301. 
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And  without  a  supplemental  bill,  in  these  courts,  a  complain- 
ant in  a  libel  for  divorce  founded  on  adultery,  may  show  acts  of 
adultery  committed  by  the  respondent,  during  the  progress  of 
the  trial.     5  ib.  1. 

If  so,  then  complainant  ought  to  avail  of  respondent's  cruelty 
to  revive  the  offense  of  adultery  impliedly  condoned,  and  less 
cruelty  is  necessary  to  revive  than  to  found  an  original  suit. 
5  ib.  233. 

Where,  then,  the  necessity  of  driving  her  to  a  supplemental 
bill,  or  a  fresh  suit,  when  all  the  matter  can  be  determined  as 
the  pleadings  stand?  Why  should  not  the  wife  have  the  benefit 
of  the  husband's  subsequent  transgressions,  when  he,  by  his 
answer,  opens  wide  the  door  to  admit  them  ?  These  facts 
would  certainly  avail  the  complainant,  if  substantially  used  and 
alleged  by  her,  and  they  ought,  therefore,  to  revive  the  first  fact, 
which  is  the  ground  of  her  complaint.     3  E.  Ecc.  E.  330. 

Pleading  condonation  by  the  husband,  is,  in  effect,  a  prayer 
that  the  wife  may  be  compelled  to  return  to  cohabit  [  *343  ] 
again  with  him ;  and  to  this  decree  he  would  be  entitled,  if  he 
has  not  forfeited  this  right. 

Suppose  the  subsequent  misconduct  was  adultery,  can  it  be 
said  that  the,  forgiveness  would  not  thereby  be  as  effectually 
forfeited  as  if  it  had  been  committed  prior  to  the  commence- 
ment  of  the  suit?  Is  not  the  v/ife  as  much  interested  in  the 
purity  of  her  husband's  conduct,  after,  as  before  the  filing  the 
bill,  so  long  as  she  continues  his  wife?  If  this  be  so,  then,  to 
dismiss  the  bill,  notwithstanding  his  subsequent  incontinence, 
because  of  her  forgiveness  of  the  first,  would  be  to  remand  her 
to  a  doubly  polluted  bed,  and  to  say  to  her,  that,  by  filing  her 
bill,  she  gave  him  full  liberty  to  renew  his  debaucheries,  until 
the  suit  shall  be  decided. 

As  we  liave  shown,  cruelty  has  the  same  consequences  as 
adultery;  and  that  being  established  against  him,  the  forfeiture 
is  established,  and  she  should,  therefore,  be  absolved  from  all 
her  obligations  to  him. 

The  disposition  to  be  made  of  the  children  is  not  without  em- 
barrassment. The  father  has,  by  law,  the  superior  right  to 
their  custody  and  services,  which  can  be  forfeited  by  his  mis- 
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conduct ;  yet,  it  would  seem,  taking  all  the  circumstances  of 
this  case  into  consideration,  a  total  forfeiture  would  be  going 
further  than  they  will  warrant.  We  think  it  would  be  more 
equitable,  as  both  parties  are  in  the  wrong,  though  in  quite 
unequal  degrees,  that  the  benefits  and  responsibilities  attending 
their  nurture  and  services,  should  be  divided.  The  eldest  boy, 
David  Finney,  is  of  an  age  now  to  render  his  mother  efficient 
service;  and  her  youngest  born,  William,  must,  naturally,  be 
quite  near  to  her  affections;  they,  therefore,  are  committed  to 
her  custody.     The  other,  James,  is  committed  to  the  respondent. 

Some  objections  have  been  taken  to  the  instructions  which 
were  given  for  the  complainant  to  the  jury  who  tried  the  issues 
made.  Taking  them  altogether,  we  see  nothing  objectionable 
in  them. 

As  to  the  disposition  of  the  children,  and  alimony,  it  must 
be  understood,  they  are  questions,  in  this,  as  in  all  like  cases,  sub- 
ject always  to  re-examination  and  re-consideration  by  the  Cir- 
cuit Court. 

With  these  views,  the  decree  of  the  Circuit  Court  is  affirmed, 
as  modified,  with  costs. 

Decree  affirmed. 


[  *344  ]  Akchibald  C.  Staek  and  Wife,  Plaintiffs  in 
Error,  v.  James  C.  Hillibert,  Defendant  in  Error. 

ERROR  TO  CLARK. 

Wliere  parties  in  a  proceeding'  in  chancery  go  to  trial,  treating  the  cause  as 
at  issue,  where  a  replication  had  not  been  filed,  the  Supreme  Court  will 
consider  the  cause  as  if  the  is-ue  were  complete. 

Where  a  bUl  sets  up  a  bond  and  mortgage,  making  2k prima  facie  case,  and 
the  answer  sets  up  payment,  this  will  not  be  considered  as  responsive  to  the 
bUl ;  but  being  of  an  aflBrmative  character,  the  answer  must  be  sustained 
by  proof. 

The  bill  in  this  case  shows  that  Hillibert  hold  a  note  on  A.  C. 
Stark,  dated  January  1,  1838,  for  $1,316.12,  due  first  January, 
1840,  with  twelve  per  cent,  interest  after  due,  for  which  defend- 
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ants  gave  the  mortgage  as  security  on  800  acres  of  lands  in 
Clark  county,  of  the  same  date  as  note. 

The  bill  prays  for  judgment  and  execution  to  sell  the  lands 
in  the  mortgage  to  pay  the  same. 

The  answer  admits  the  debt,  note  and  mortgage  set  out  in  the 
bill,  but  alleges  payment  in  full  of  the  note  and  mortgage  in 
the  year  18-i2.  Answer  shows  how  it  was  paid.  That  in  ISdO 
Hillibert  had  sold  Stark  another  tract  of  land,  320  acres,  with 
an  old  mill  on  it,  in  Clark  county,  for  $1,300,  and  four  boat 
patterns,  all  valued  at  $1,500,  payable  in  four  equal  annual 
payments.  Stark  took  possession  of  mill  property  without  title 
and  improved  the  mill  tract  and  mill  property  to  a  large  in- 
creased value,  to  wit:  $4,100.  Stark  and  Hillibert  then,  in 
1842,  diftered  and  quarreled  about  their  business,  and  Stark 
gave  up  to  Hillibert  the  possession  of  the  mill  property  thus 
improved  by  him  and  Stark,  and  increased  in  value  from  $1,500 
to  $4,100,  and  Hillibert  then  sold  it  to  one  Jacob  Shetler,  thus 
improved,  and  Hillibert  and  Stark  canceled  their  contract  of 
the  sale  of  it  to  Stark  in  January,  1842. 

The  answer  further  shows  that  after  Hillibert  got  back  the 
mill  property  thus  improved,  Shetler,  as  agent  for  Hillibert, 
agreed  with  Stark  to  arbitrate  the  differences  and  settle  the 
value  of  the  mill  land  and  mil]  property  thus  improved  by 
Stark,  and  they  by  writing,  submitted  it  to  live  men,  mutually 
chosen,  who  awarded  to  Stark  the  value  of  the  mill  land  and 
mill  property  as  improved  by  Stark,  $4,100,  on  the  third  day 
of  January,  1842,  and  which  amount  Hillibert  was  to  secure  to 
Stark. 

That  Hillibert  received  the  mill  property  back,  thus  improved 
by  Stark,  from  the  value  of  $1,500  to  $4,100,  and  sold  it  on 
the  same  day  to  Shetler. 

Answer  further  shows  payments  of  the  amount  of  the 
award  and  how  to  be  paid,  viz. :  The  $4,100  as  follows,  [  *345  ] 
viz.:  $1,500  to  be  deducted  for  the  first  price  of  the  mill  lands, 
etc.;  $410  to  be  deducted  for  goods,  etc., bought  of  Hillibert; 
$300  to  be  deducted  for  note  sold  him  on  Keys  and  Duckwal ; 
$14  to  be  deducted  for  pasture  of  stock  field,  making  $2,254, 
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wliicli  left  a  balance  due  to  Stark  at  settlement,  on  Sitli  Janu- 
ary, 1842,  just  three  weeks  after  the  arbitration,  of  SljSiG. 

There  is  a  general  replication  to  first  answer,  ' 

There  was  an  amended  answer  by  leave  of  the  court,  setting 
up  usurious  contracts  in  note  and  mortgage. 

The  amended  answer  shows  that  Stark  applied  to  Hillibert 
for  a  loan  of  money,  viz.:  $1,000,  and  Hillibert  said  his  terms 
of  loaning  were  to  take  so  much  property  and  goods,  and  Stark 
only  got  of  Hillibert  $180  in  money,  and  the  balance  for  the 
note  was  $870,  which  Stark  got  in  horses  and  oxen  and  goods 
at  enormously  high  prices,  making  in  all  $1,050,  and  the  shift 
and  device  used,  etc. 

Shows  the  corru]3t  intention  and  fraudulent  means  used  to 
evade  the  statute  of  usury. 

Both  answers  are  sworn  to,  oaths  not  being  waived. 

The  cross-bill  is  withdrawn,  and  answer  as  amended  as  above, 
let  stand. 

There  was  a  decree  by  Harlan,  Judge,  for  complainant,  and 
ordering  sale,  by  the  master  in  chancery. 

S.  B.  GooKiNS  and  J.  P.  Cooper,  for  Plaintiffs  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  by  Hillibert  against 
Stark  and  Wife  to  foreclose  a  mortgage,  executed  by  them  to 
complainant  to  secure  the  payment  of  a  bond  for  money,  made 
in  1838.  The  respondents  answered,  admitting  the  original  in- 
debtedness and  mortgage,  and  set  up  j)ayment  tlirough  an  award 
between  the  parties,  made  in  1842;  and  also,  by  an  amended 
answer,  set  up  usury  in  the  original  consideration  of  the  bond. 
A  replication  was  filed  to  the  original  answer,  but  none  was  filed 
to  the  amended  answer. 

The  parties  having  gone  to  trial  upon  the  evidence  taken,  and 
treated  the  cause  as  at  issue,  the  respondents  will  be  deemed  to 
liave  waived  the  necessity  of  replication,  and  the  cause  will  be 
treated  in  this  court  as  the  parties  themselves  have  done  upon 
the  trial  below, — as  though  completely  at  issue.  Weljh  v.  The 
Alton  M.  and  F.  Insurance  Com/pany^  5  Gil.  E.  223;  Jameson 
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V.  Conway,  ibid.  227.  There  is  no  proof  of  usury  in  tlie  re- 
cord, and  tlie  only  remaining  matter  for  inquiry  is,  whether  the 
evidence  establislies  the  defense  of  payment.  This  is  for  [  '^%346  ] 
the  respondents,  independent  of  their  answer,  to  prove.  The 
bond  and  mortgage  making  a  jprima  facie  case,  the  defense  of 
payment  set  up  in  the  answer  is  not  to  be  taken  as  responsive  to 
the  allegations  of  the  bill,  but  like  any  other  defense  of  an  affirm- 
ative character,  admitting  the  original  obligation  in  the  bill 
alleged,  must  be  proved  by  the  party  bringing  it  forward,  in 
evidence  of  that  obligation.     Story's  Eq.  Jur.,  sec.  1529. 

The  evidence  clearly  shows  that  the  arbitration  and  award 
relied  upon  in  the  answer,  were  not  between  the  parties  to  this 
suit,  but  were  between  the  respondent.  Stark,  and  one  Shetler, 
and  concerning  the  value  of  certain  other  lands  and  improve- 
ments thereon  made  by  the  erection  of  a  mill  by  Stai-k;  and 
which  property  Hillibert  before  tlien  had  contracted  to  convey 
to  Stark  upon  paying  the  consideration  therefor,  and   which 
Stark  was  then  negotiating  the  sale  of  his  interest  in  to  Shetler. 
The  award,  therefore,  can  have  no  eft'ect  upon  the  mortgage 
debt, — arising  out  of  another  transaction  and  subject  matter 
than  that  to  which  the  arbitration  related.     It  is  evident,  or  at 
least  probable,  from  the  whole  case,  that  Stark,  in  his  negotia- 
tion with  Shetler  for  sale  of  the  mill  proj^erty,  was  enaeavoring 
to  save  to  himself  the  value  of  the  improvements  he  had  put 
thereon,  and  transfer  his  liability  to  Hillibert  on  his  purchase  of 
the  property,  to  Shetler.     The  final  result  was,  that  the  contract 
of  sale  of  the  mill  property  by  Hillibert  to  Stark  was  rescinded, 
and  Hillibei't  executed  his  contract  for  conveyance  of  the  same, 
upon  jDayment  of  a  consideration  expressed,  to  Shetler;  and  it  is 
proved  that  Stark  got  a  portion  of  what  Shetler  paid  for  the  prop- 
erty. Indeed,  it  is  the  most  natural  and  probable  conclusion,  from 
the  whole  case,  that  the  re-sale  of  the  mill  property  by  Hillibert  to 
Shetler,  was  by  arrangement  between  the  three,  Shetler,  Hilli- 
bert and  Stark,  for  the  purpose  of  enabling  Stark  to  get  out  of 
the  property  the  value  of  his  improvements,  and  to  secure  and 
provide  for  payment  to  Hillibert,  through  Shetler,  the  new  pur- 
chaser, of  the  original  unpaid  consideration  for  the  land. 
.There  is,  however,  some  evidence  of  admissions  of  Hillibert, 
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tending  to  prove  payment  of  the  mortgage  debt.  The  conversa- 
tion in  1845  between  Hillibert  and  the  witness  Blackburn,  evi- 
dently had  reference  to  the  mill  property  transaction,  and  not  to 
the  mortgage  debt.  The  witness  understood,  he  says,  the  arbi- 
tration was  concerning  the  mortgage,  and  says  the  mill  property 
and  the  arbitration  were  talked  of,  yet  he  knew  nothing  about 
the  mortgage,  nor  did  he  know  what  was  said  about  the  mort- 
gage, if  anything. 

The  settlement  made  in  1842,  to  which  Kidwell  testifies,  also 
[  *347  ]  related  to  the  mill  property,  and  nothing  was  said,  nor 
did  the  witness  know  anything  about  the  mortgage  debt. 

The  answer  alleging  payment  through  the  operation  of  the 
award,  the  respondents  must  prove  such  payment  substantially 
as  stated.  It  is  clear  that  the  award  was  not  binding  on  Hilli- 
bert and  that  it  had  nothing  to  do  with  the  mortgage  debt. 
And  loose  conversations  of  Hillibert  in  reference  to  other  trans- 
actions made  when  the  mortgage  debt  was  not  in  question,  and 
where  there  can  be  no  moral  certainty  they  had  reference  to 
this  debt,  are  insufficient  to  avoid  the  jprima  facie  legal  lia- 
bility arising  from  the  bond  and  mortgage. 

Decree  affirmed. 


J.  Milton  Moore  et  al.^  Administrators  of  James  N. 
Moore,  deceased,  Appellants,  v.  Austin  F.  Rogees, 
Appellee. 

APPEAL  FROM  MONROE. 

Where  the  promise  of  several  is  joint,  and  not  several,  the  survivors  only  can  be 
sued  at  law;  but  if  satisfaction  be  not  obtained  of  the  survivors,  proceedings 
against  the  estate  of  the  deceased  promissor  can  only  be  taken  in  equity.  In 
such  case,  a  judgment  against  one  or  more  is  a  bar  to  another  action  on  the 
same  contract,  whether  against  the  same  or  other  parties. 

Where  a  promise  is  joint  and  several,  distinct  remedies  may  be  taken  against 
the  promissors,  until  satisfaction  is  obtained. 

The  County  Court  has  jurisdiction  over  a  demand  against  a  deceased  co-prom- 
issor,  and  may  adjudicate  upon  it  as  an  equitable  money  claim. 
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At  the  April  term  of  the  Monroe  county  Circuit  Court,  1856, 
Eogers  brought  suit  on  the  following  note,  against  ITelson 
L.  Moore  and  Ambr.    Hoener,  and  recovered   judgment  for 

$318.75: 

Twelve  months  from  date,  we,  or  either  of  us,  promise  to  pay  Austin  F. 
Rogers,  or  order,  five  hundred  dollars,  and  if  not  then  paid,  ten  per  cent,  in- 
terest till  paid,  for  value  received.  NELSON  S.  MOORE, 

JAS.  N.  MOORE, 

March  16,  1855.  AMBR.  HOENER. 

On  which  note  was  the  following  indorsement: 

Received  the  interest  on  the  within  note  up  to  September  5th,  1855. 

A.  F.  ROGERS. 

Execution  issued,  and  sheriff  made  $91.05,  to  be  ap-  [*348] 
plied  on  judgment,  and  returned  execution;  subsequently  an- 
other execution  issued, and  was  returned,  "no  property  found." 

At  the  February  term  of  the  Monroe  county  Probate  Court, 
1857,  Eogers  filed  a  claim  against  the  estate  of  James  K.  Moore, 
deceased,  for  the  remainder  of  said  judgment  unpaid.  The 
appellants  put  in  a  special  plea  of  former  recovery  in  bar; 
plea  overruled,  and  judgment  in  favor  of  Eogers  for  the  sum  of 
$318.75  against  the  estate.  The  administrators  appealed  to 
Circuit  Court,  Breese,  Justice,  presiding,  who  gave  final  judg- 
ment against  appellants  for  $241.85,  for  the  unpaid  remainder 
of  former  judgment  against  I*^elson  S.  Moore  and  Ambr,  Hoener, 
from  which  administrators  again  appeal. 

George  Abbott,  for  Appellants. 

Underwoods,  for  Appellee. 

Skinner,  J.  Eogers  filed  a  claim  in  the  County  Court, 
against  the  estate  of  James  ]^.  Moore,  for  a  balance  unpaid  on 
a  joint  and  several  promissory  note,  executed  by  said  James  IST. 
Moore,  N'elson  S.  Moore  and  Ambr.  Hoener,  to  said  Eogers. 
The  administrator  of  James  'N.  Moore  appealed  to  the  Circuit 
Court,  and,  on  the  trial,  set  up  in  bar  and  proved  that  Eogers, 
after  the  death  of  James  N.  Moore,  obtained  judgment  on  the 
same  note  against  Nelson  S.  Moore  and  Hoener,  as  surviving 
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promissors.  The  court  rendered  judgment  in  lavor  of  Rogers 
for  the  balance  unpaid  of  the  note. 

Where  the  promise  of  several  is  joint,  and  not  joint  and 
several,  the  survivors  only  can  be  sued  at  law;  and  the  prom- 
issee,  failing  to  obtain  satisfaction  from  the  survivors,  can  have 
relief  against  the  estate  of  tlie  deceased  promissor  only  in 
equity.  And  a  judgment  against  one  or  more  of  several  joint 
obligors  or  promissors,  is  a  bar  to  another  action  upon  the  same 
contract  against  the  same  or  other  parties,  for  the  contract  is 
merged  in  the  judgment  and  can  no  longer  be  made  the  subject 
of  an  action.  Powell  v.  Kettelle,  1  Gil.  R.  491 ;  Wann  v.  Jfc- 
MiUy,  2  Gil.  R.  355;  Thomj)son  v.  Emmert,  15  111.  R.  415; 
Chitty  on  Bills,  563,  564. 

Where,  however,  the  promise  of  several  is  both  joint  and 
several,  the  contract,  in  legal  effect,  is  double,  that  is,  equiva- 
lent to  independent  contracts,  founded  upon  one  consideration, 
for  performance  severally,  and  also  for  performance  jointly,  and 
distinct  remedies  upon  the  same  instrument,  treating  it  as  a 
joint  contract  and  as  a  several  contract,  may  be  pursued  until 
[*349]  satisfaction  is  fully  obtained,  1  Greenl.  Ev.,  sec.  539  a, 
and  cases  there  cited;  1  Chitty's  PI.  43,  44. 

In  this  case,  therefore,  there  was  a  several  promise  of  the 
intestate,  upon  which  he,  in  his  lifetime,  could  have  been  sued 
alone,  and  which  constituted  a  valid  claim,  at  law,  against  his 
estate.  And,  even  if  Rogers,  by  obtaining  judgment  on  the 
note  against  two  of  the  three  makers  of  the  note,  as  a  joint 
promise  or  contract,  could  proceed  in  equity  only  against  the 
estate  of  the  deceased  co-j)romissor,  this  court  is  of  opinion  that 
the  County  Court  had  jurisdiction  to  adjudicate  upon  the  demand 
as  an  equitable  money  claim.  The  statute  providing  for  the 
settlement  of  the  estates  of  deceased  persons,  empowers  the 
County  Court  to  adjudicate  upon  all  "  claims  "  presented  for 
allowance,  and  provides  the  mode  and  time  of  exhibiting  them  for 
allowance;  and  although  the  words  claims,  demands  and  debts, 
are  used  in  the  statute  in  apparently  the  same  connection,  we 
are  satisfied  that  mere  equitable  money  demands  are  within 
their  meaning,  and,  therefore,  within  the  jurisdiction  of  the 
County  Court.  Any  other  construction  M'ould  seriously  em- 
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barrass  and  delay  tlie  settlement  of  estates,  and  subject  tliem  to 
unnecessary  and  oppressive  costs,  by  compelling  resort  in  the 
first  instance  to  courts  of  chancery,  frequently  upon  inconsider- 
able claims. 

Judgment  affir^med. 


William  C.  Smith,  Appellant,  v.  Maky  E.  Smith  et  al., 

Appellees. 

APPEAL  FROM  MACON. 

Where  a  party  filed  his  bill  to  enforce  a  contract  made  with  his  father,  by  which 
complainant  was  to  support  the  father  untU  his  death,  and  in  consideration 
was  to  have  the  farm  of  his  father;  but  it  appeared  that  after  the  death  of 
the  father  he  filed  his  claim  against  the  estate  of  his  father  for  his  service-, 
etc.,  and  was  allowed  therefor:  Held,  that  the  claim  against  the  father's  es- 
tate for  compensation,  was  a  disaffirmance  of  the  contract  set  up  in  the  bill, 
and  that  the  complainant  was  without  equity. 

The  bill  alleges  that  complainant,  in  the  year  1841,  being 
twenty-one  years  old,  was  living  with  his  father,  Eobert  Smith ; 
that  a  contract  was  made  between  himself  and  father,  by  which 
complainant  agreed  to  take  care  of,  support  and  maintain  his 
said  father  during  the  natural  life  of  said  Eobert;  and  that,  in 
consideration  thereof,  the  said  Eobert,  the  father,  agreed  to  sell, 
give  and  convey  to  complainant  the  farm  on  which  he  [  *350  ] 
resided,  and  which  is  particularly  described  in  said  bill;  that 
said  contract  was  parol. 

It  is  alleged  that,  in  pursuance  of  said  contract,  complainant 
took  possession  of  the  farm,  and  since  said  contract  has  had 
possession  thereof,  and  has  made  lasting  and  valuable  im]3rove- 
ment§;  that  complainant  complied  with  his  contract  until  the 
death  of  his  father;  and  that  the  services  he  rendered  were 
worth  the  sum  of  $3,000;  that  the  father  died  in  March,  1855; 
that  the  father,  before  his  death,  made  his  will,  intending  to 
execute  his  part  of  the  contract,  but  complainant  being  one  of 
the  two  witnesses  to  the  will,  it  was  thereby  rendei-ed  inopera- 

415 


350  SPEmGFIELD, 


Smith  p.  Smith  et  al. 


tive;  that  defendant,  Mary  E.   Smith,  grand-daughter  of  said 
Robert,  had  filed  her  petition  for  partition  of  said  hinds. 

It  is  alleged  that  the  said  Mary  E.  Smith  had  received  certain 
lands,  by  way  of  advancement,  from  her  grand-father,  which  it 
is  prayed  she  bring  into  hotchpot,  as  well  as  a  large  amount  of 
personal  property. 

The  heirs  of  the  said  Kobert  are  all  named,  and  made  defend- 
ants in  this  bill;  that  Andrew  J.  Smith  and  Henry  Traughber 
were  the  executors  of  the  estate  of  said  Robert;  and  that  the 
personal  estate  of  said  Robert  is  insufficient  to  pay  debts,  includ- 
ing the  above  sum  of  $3,000. 

The  complainant  prays  for  an  injunction,  which  was  allowed, 
and  for  a  specific  performance  of  the  contract;  but  if  a  convey- 
ance is  not  decreed,  that  complainant  be  allowed  the  sum  of 
$3,000,  the  value  of  his  services,  to  be  given  him  in  the  parti- 
tion of  the  land. 

The  laws,  such  as  were  minors,  answer  by  their  guardian  ad 
litem. 

The  defendants,  Andrew  A.  Smith,  Traughber  and  wife,  Jas. 
P.  Law  and  Jane  Smith,  file  no  answers,  and  the  bill  is  not 
taken  for  confessed  or  dismissed  as  to  them,  nor  are  they  noticed 
in  any  part  of  the  case  after  the  bill. 

The  defendant,  Mary  E.  Smith,  files  her  answer  and  denies 
the  existence  of  any  such  contract  as  set  forth  in  the  bill;  sets 
up  and  insists  upon  the  statute  of  frauds ;  she  denies  that  com- 
plainant took  possession  in  pursuance  of  such  contract;  that, 
being  the  youngest  son,  and  living  with  his  father  at  the  time  of 
the  alleged  contract,  he  continued  to  live  with  his  father,  as  is 
usual  in  such  cases;  that  Robert  Smith  had  the  possession,  paid 
taxes,  etc.  It  is  denied  that  the  situation  of  Robert  Smith  was 
such  as  to  require  any  such  attention  as  set  forth  in  bill;  that 
said  Robert  was  able,  and  had  abundant  means  to  take  care  of 
and  support  himself,  and  did  so;  that  complainant,  for  his  own 
benefit,  lived  with  his  father;  that  he  tilled  the  farm  free  of 
[*351]  rent,  and  used  farming  utensils,  and  his  father  gave  him 
all  he  could  make  ofif  said  farm  ;  all  which  was  worth  more 
than  the  $3,000. 

That  complainant  had  filed  a  claim  in  County  Court  of  Macon 
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count}',  wliicli  had  been  allowed  him  upon  his  own  oath,  and 
being  for  the  same  services. 

The  said  Mary  also  denies  that  she  received  land  from  her 
grand-father  by  way  of  advancement,  as  charged  in  the  bill. 

It  is  agreed  in  this  case  : 

1st.  That  the  record  below  should  show  that  complainant, 
by  leave  of  the  court,  amended  his  bill  so  as  to  strike  out  the 
word  "wife"  wherever  it  occurred. 

2nd.  That  the  lands  described  in  the  bill,  together  with 
other  lands  owned  by  complainant,  were  assessed  in  the  names 
of  himself  and  father  jointly,  and  that  the  taxes  on  the  same 
were  generally  paid  by  complainant,  and  the  receipt  taken  in 
the  names  of  himself  and  father. 

3rd.  It  is  further  agreed  that  the  defendant  below  proved 
that  complainant  had  recovered  a  judgment  against  the  estate 
of  his  father,  in  the  County  Court  of  Macon  county,  for  the  sum 
of  83,000,  for  the  same  services  charged  in  the  bill  as  the 
alleged  consideration  of  the  land  ;  that  the  personal  estate  of 
the  father  was  insufficient  to  pay  debts,  including  said  sum  of 
§3,000 ;  that  the  administrators  of  the  father's  estate  filed  a  pe- 
tition in  said  court  to  sell  the  real  estate  to  pay  debts,  includ- 
ing said  sum  of  $3,000  ;  but  that  all  proceedings  under  said 
petition  have  been  suspended  since  the  filing  of  complainant's 
bill. 

4th.  It  is  further  agreed  that  all  objection  is  waived  as  to 
form  ;  that  the  evidence  is  not  copied  in  the  bill  of  exceptions; 
and  because  the  issue  was  not  made  up  or  default  taken  against 
part  of  defendants. 

5th.  That  the  record  and  this  agreement  present  all  the  facts 
in  this  case. 

The  court  below,  Emerson,  Judge,  presiding,  rendered  a  de- 
cree dissolving  the  injunction  and  dismissing  the  bill  at  com- 
plainant's costs,  and  complainant  prayed  an  appeal. 

Stuart  &  Edwards,  for  Appellant. 
A.  B.  BuNN,  for  Appellees. 

Breese,  J.     Wliatever  may  have  been  the  contract  between 
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the  appellant  and  his  father,  in  relation  to  the  lands  claimed  in 
his  hill,  it  was  rescinded,  after  his  father's  death,  bj  the  act  of 
appellant  himself. 

[  *352  ]  The  proofs  show  that  appellant  presented  his  claim  be- 
fore the  Probate  Conrt,  against  his  father's  estate,  for  the  very 
services  which  he  now  claims  were  the  consideration  of  the  sale 
of  the  land  to  him,  and  recovered  a  judgment  for  three  thousand 
dollars,  being  the  full  measure  of  liis  compensation,  as  fixed  by 
himsel'f.  He  has  thus  disafiirmed  the  very  contract  which  he  now 
seeks  to  enforce  against  the  legal  representatives  of  his  father. 
This  he  cannot  do.  In  Herr'ington  v.  Iliihbard^  1  Scam.  R.  569, 
this  court  say  :  "  Bringing  a  suit  to  recover  back  the  considera- 
tion money,  after  a  breach  of  the  contract,  is  equivalent  to  an  ex- 
press disaflirmance  of  the  contract,  and  is  to  be  regarded  as  suffi- 
cient evidence  of  the  determination  of  the  party  to  treat  it  as 
rescinded,  inasmuch  as  the  consideration  can  only  be  recovered 
back  on  the  ground  of  a  disaffirmance  of  the  contract." 

"We  see  no  diffigrence,  in  principle,  between  that  case  and  this. 
This  disposes  of  the  whole  case,  rendering  it  unnecessary  to 
consider  the  statute  of  frauds  in  connection  with  it,  or  the  doc- 
trine of  part  performance,  as  taking  a  case  out  of  the  operation 
of  that  act.  "Wlien  such  a  case  is  fairly  presented,  the  views  of 
the  court  upon  the  whole  doctrine  will  be  fully  expressed.  Now 
it  is  not  necessarv. 

The  decree  is  affirmed.  ' 

Decree  affirmed. 


Lewis  B.  Chenowith,  Appellant,  v.  James  Lockard, 
Administrator,  etc.,  Appellee. 

APPEAL  FROM  COLES. 

On  an  appeal  fi-om  the  decision  of  a  County  Court,  in  probate  matters,  to  the 
Circuit,  and  from  the  Circuit  to  the  Supreme  Court,  a  bill  of  exceptions  should 
be  taken  in  the  Circuit  Court,  showing  upon  what  that  coui-t  decided. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the   Chief 

Justice. 
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C.  H.  Constable,  for  Appellant. 
J.  B.  GooKiNS,  for  Appellee. 

Caton,  C.  J.  This  was  an  appeal  from  the  County  Court 
transacting  probate  business,  to  the  Circuit  Court,  where  it  was 
tried  without  a  jury,  and  the  judgment  rendered  from  which 
this  appeal  is  brought.  The  transcript  from  the  County  [*353  ] 
to  the  Circuit  Court,  shows  what  the  evidence  was  before  the 
County  Court,  but  no  bill  of  exceptions  was  taken  in  the  Circuit 
Court,  showing  upon  what  that  court  decided,  and  of  course  we 
have  nothing  before  us  from  which  we  can  say  the  court  erred 
in  its  finding. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  St.  Louis,  Alton  &  Chicago  Railroad  Company, 
Appellant,  v.  Joseph  A.  Dalby,  Appellee. 

appeal  FEOM  LOGAN. 

A  railroad  company  must  furnish  proper  facilities  for  procuring-  tickets,  if  it 
intends  to  charge  extra  fare,  where  tickets  are  not  procured.  And  if  a 
ticket  is  applied  for  and  not  furnished,  that  fact  may  be  shown  by  the 
station  agent,  and  his  certificate  of  it  should  be  evidence  to  the  train  con- 
ductor of  the  fact  that  the  passenger  was  not  in  fault  for  not  having  a 
ticket. 

The  agents  of  a  corporation,  acting  under  instnictions,  must  not  abuse  or 
exceed  them  by  excessive  beating;  if  they  do,  they  become  liable  to  the  in- 
jured party. 

An  action  of  trespass,  for  assault  and  battery,  will  lie  against  a  corporation. 

A  person  occupying  the  position  of  superintendent,  attorney  for  a  company, 
conductor  or  station  agent,  notoriously  and  openly,  will  be  presumed  to 
have  been  duly  appointed  to  do  any  act  properly  pertaining  to  such  posi- 
tion, and  within  the  chartered  powers  of  the  corporation. 

The  usual  remedy  for  this  must  be  case,  and  not  trespass.  If  a  servant  does 
a  lawful  act,  in  an  imlawful  way,  case  would  still  be  the  proper  remedy; 
but  if  the  act  is  unlawful  in  itself,  trespass  will  lie. 

Tins  was  an  action  of  trespass,  brought  by  appellee  against 
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appellant  and  True  Woodburj.     The  latter  was  not  served  with 
process. 

The  declaration  is  in  the  usual  form. 

1st  count,  for  an  assault  and  battery  of  appellee's  wife. 

2nd  count,  for  an  assault  and  battery  of  himself. 

To  this  declaration  the  appellant's  demurrer  was  filed,  and 
overruled  by  the  court. 

Appellant  then  filed  three  pleas: 

!N'ot  guilty,  on  which  issue  was  joined. 

Special  pleas  as  follows: 

And  for  further  plea  in  this  behalf,  said  defendant  saith  actio 
no7i,  because  at  the  time  when,  etc.,  the  said  plaintifi"  and  Sarah 
H.  Dalby;  the  wife  of  the  said  plaintifi",  were  passengers  upon 
the  cars  of  the  said  defendant,  to  be  transported  from  Elkhart,  in 
the  county  aforesaid,  to  Lincoln,  also  in  said  county,  and  that 
being  such  passengers,  the  conductor  of  the  train  of  cars  on 
[  *354:  ]  which  the  said  plaintifi"  and  his  said  wife  were  at  the 
time,  demanded  of  the  said  plaintifi"  the  fare  or  passage  money, 
for  himself  and  his  said  wife,  and  the  said  plaintifi'  then  and  there 
refused  to  pay  the  said  fare,  and  thereupon  the  said  conductor 
requested  the  said  plaintiif,  at  a  station  on  said  road  of  the  said 
defendant,  to  leave  the  said  cars  or  pay  the  said  fare,  and  the 
said  plaintiff  then  and  there  refused  to  do  either,  and  thereupon 
the  said  conductor,  and  the  servants  of  the  said  defendant, 
attempted  to  remove  the  said  plaintiff  from  the  said  cars,  and 
in  so  doing  used  no  more  force  than  was  necessary,  whereupon 
the  said  plaintiff,  with  force  of  arms,  then  and  there  made  an 
assault  upon  the  said  servants  of  the  said  defendant,  and  would 
then  and  there  have  beat,  bruised  and  wounded,  and  ill-treated 
the  said  servants,  if  said  servants  liad  not  immediately  then  and 
there  defended  themselves  against  the  said  plaintiff,  as  they 
lawfully  might,  for  the  cause  aforesaid,  to  wit :  at  the  county 
aforesaid;  and  this  said  defendant  is  ready  to  verify,  wherefore, 
etc. 

And  for  further  plea  in  this  behalf,  said  defendant  saith  plain- 
tiff «<?^*o  no7i,  because  at  the  time  when,  etc.,  the  said  plaintiff 
and  the  said  Sarah  H.  Dalby,  the  wife  of  the  said  plaintifi",  were 
passengers  upon  the  cars  of  the  said  defendant,  and  the  said 
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defendant,  by  its  conductor,  then  and  there  demanded  of  and 
from  the  said  plaintiff  the  fare  or  passage  money  of  the  said 
plaintiff  and  his  wife,  which  the  said  plaintiff  then  and  there 
refused  to  pay,  to  wit  :  at  the  county  aforesaid,  and  the  said 
defendant,  by  its  said  conductor,  requested  the  said  plaintiff 
and  wife  to  leave  the  car  on  which  the  said  plaintiff  and  wife 
were  passengers,  as  aforesaid,  at  a  station  on  said  road,  or  to 
pay  the  said  fare  of  himself  and  wife,  which  the  said  plaintiff 
then  and  there  refused  to  do,  and  with  force  of  arms,  etc.,  then 
and  there  made  an  assault  upon  the  servants  of  said  defendant, 
to  wit:  at  the  county  aforesaid,  and  would  then  and  there  have 
beat,  bruised  and  wounded  and  ill-treated  the  said  servants,  if 
said  servants  had  not  immediately  then  and  there  defended 
themselves  against  the  said  plaintiff,  as  they  lawfully  might  for 
the  cause  aforesaid,  and  this  the  said  defendant  is  ready  to 
verify,  wherefore,  etc. 

To  which  were  filed  replications  "  de  i?ijuria" 
The  following  facts  appear  from  the  bills  of  exceptions: 
The  plaintiff  offered  William  Rankin  the  station  agent  of 
the  defendant,  at  Elkhart,  to  prove  that  on  the  4th  day  of  April, 
1857,  the  plaintiff  applied  to  him  for  a  ticket  from  Elkhart  to 
Lincoln,  and  that  he  told  plaintiff"  that  he  was  out  of  tickets, 
and  gave  plaintiff,  in  lieu  thereof,  the  following  memorandum: 

The  bearer  appHed  for  tickets,  and  tickets  are  all  out. 
Elkhart,  Ath  April,  1857.  W.  RANKIN,  Agent. 

To  which  testimony  the  defendant  objected,  but  said  [  *355  ] 
objection  was  overruled  by  the  court,  and  the  said  Rankin  ad- 
mitted as  a  witness. 

After  the  plaintiff  had  closed  his  case,  defendant  moved  the 
court  to  exclude  all  the  testimony  which  had  been  offered  by 
the  plaintiff,  tending  to  show  that  the  plaintiff  had  applied  for 
a  ticket  at  Elkhart  on  4th  April  last,  and  been  told  that  there 
was  not  any  on  hand,  and  that  in  lieu  thereof,  had  got  from  the 
agent  a  memorandum,  showing  that  he  had  applied  for  a  ticket, 
and  the  tickets  were  out,  and  that  when  conductor  of  defendant 
applied  to  plaintiff  for  his  fare,  the  plaintiff  handed  the  memo- 
randum to  defendant's  conductor,  with  the  amount  of  money 
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for  a  ticket  from  Elkhart  to  Lincoln,  at  three  cents  a  mile ;  which 
motion  to  exclude  said  evidence  the  court  overruled. 

On  the  trial  of  this  cause,  the  defendant  asked  the  court  to 
give  the  following  instructions: 

IsTo.  1.  That  as  a  common  carrier,  the  railroad  company,  de- 
fendant, was  under  no  legal  obligations  to  furnish  tickets  or  to 
carrj  passengers  from  Elkhart  to  Lincoln  for  less  than  four  cents 
a  mile;  that  the  plaintiff,  refusing  to  pay  that  sum,  the  con- 
ductor had  the  legal  right  to  remove  him  from  the  cars,  using 
no  unnecessary  force  for  that  purpose;  and  for  any  such  re- 
moval, the  defendant,  railroad  company,  would  not  he  liable. 

1^0.  2.  That  if  the  conductor,  or  those  called  to  his  assistance, 
in  attempting  to  remove  the  plaintiff  from  the  car,  because  of 
his  refusal  to  pay  his  fare,  willfully  and  intentionally  beat  and 
bruised  the  plaintiff,  then  the  defendant  is  not  responsible  for 
such  willful  and  intentional  assault  and  battery. 

]^o.  3.  That  the  certificate  of  the  agent  of  the  company  at 
Elkliart,  that  he  had  no  ticket,  though  sho^\ai  to  the  conductor, 
is  not  equivalent  to  a  ticket  purchased  by  the  plaintiff  at  a  sta- 
tion, and  for  which  he  would  be  entitled  to  a  passage  at  the 
.  ticket  fare  of  three  cents  per  mile.  Nor  was  the  conductor 
bound  to  receive  it  in  lieu  of  such  ticket. 

No.  4.  That  the  company,  defendant,  is  presumed  to  have 
authorized  its  servants  to  use  none  but  usual  means  for  the 
purpose  of  enforcing  the  regulations  of  the  company,  and  if, 
instead  of  using  such  means,  the  conductor,  or  other  servant  of 
the  company,  employed  any  unusual,  unnecessary  or  unjusti- 
fiable measures,  then,  however  culpable  the  servants  of  the 
company  may  have  been,  or  whatever  their  liability  to  the  plain- 
tiff, the  company,  defendant,  is  not  responsible  for  the  employ- 
ment of  such  excess  of  means. 

No.  5.  That  even  if  the  general  orders  to  the  conductor  of 
the  company  cars,  were  to  put  off  the  cars  persons  who  refused 
to  pay  their  fare,  the  company  are  not  responsible  in  an  action 
[*356]  of  trespass  for  an  intentional  or  willful  assault  and 
battery  upon  the  plaintiff,  even  though  expressly  ordered  by 
the  conductor  himself. 

No.  5.    That  upon   the  evidence   in  the  case,  the  railroad 
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company,  defendant,  is  noi  responsible  in  the  action  of  trespass, 
but  if  responsible  at  all,  could  only  be  in  an  action  on  the  case, 
and  they  must  therefore  find  for  the  defendant. 

ISTo,  6.  That  in  order  to  make  the  company,  defendant,  res- 
ponsible in  any  form  of  action,  the  jury  must  be  satisfied,  from 
the  evidence,  that  the  particular  assault  and  battery  complained 
of  in  this  case,  was  committed  by  the  order  of  the  company; 
and  that  such  order  of  the  comj^any  cannot  be  implied  from  any 
general  directions  to  the  conductor  to  collect  the  four  cents  per 
mile  where  a  ticket  was  not  presented  to  the  conductor,  or  to 
remove  from  the  cars  persons  refusing  to  pay  their  fare. 

Iso.  7.  That,  even  if  the  company  were  under  obligation  to 
liave  tickets  at  their  ofiice  in  Elkhart,  yet  if  the  jury  believe, 
from  the  evidence,  that  the  agent  at  that  place  had  been  sup- 
plied with  sufiicient  tickets  for  the  ordinary  and  usual  number 
of  passengers,  and  that  the  supply  was  exhausted  by  the  unusual 
number  of  passengers  on  that  day,  then  that  would  be  a  legal 
excuse  for  not  furnishing  the  plaintiff  witli  a  ticket. 

]^o.  8.  That  if  the  supply  of  tickets  was  such,  that  by  an 
earlier  application  at  the  office  for  tickets,  the  plaintiff  could 
have  received  them,  then,  in  no  event,  could  the  company,  de- 
fendant, be  responsible  for  the  consequence  of  his  not  obtaining 
such  tickets. 

]^o.  9.  That  for  a  failure  to  supply  the  plaintiff  with  tickets, 
and  for  the  consequences  thereof,  the  defendant,  the  railroad 
company,  are  only  responsible  for  an  action  on  the  case,  and  not 
in  an  action  of  trespass. 

The  court  gave  Nos.  2  and  4,  and  refused  the  others,  and 
gave,  in  lieu  of  l^o.  5,  an  instruction  marked 

No.  5.  That  if  the  general  orders  to  the  conductors  of  the 
road  were,  to  j)ut  off  the  cars  persons  who  refused  to  j)ay  their 
fare,  they  are  only  responsible  for  such  means  as  are  usual  and 
necessary  in  putting  a  man  off  the  cars;  such  as  laying  hands 
on  him,  and  taking  him,  forcibly  and  against  his  will,  from  his 
seat  to  the  platform,  and  then  putting  him  off.  But  if,  in  at- 
tempting to  put  a  man  off  the  cars,  when  the  man  was  right- 
fully in  the  cars,  the  conductor  authorized  the  brakeman  to  beat 
and  bruise  him,  and  such  beating  and  bruising  was  not  neces- 
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sary  nor  usual,  to  get  a  man  off  the  cars,  then  the  company  are 
not  responsible  for,  and  should  not  be  charged  for,  such  excess 
of  beating  and  bruising. 

To  which  decision  of  the  court,  in  refusing  the  instructions 
[  *357  ]  asked  for,  and  in  giving  the  one  in  lieu  of  No.  5  ashed,  the 
defendant  excepted. 

The  court,  in  lieu  of  instructions  asked  for  by  the  plaintiff, 
gave  an  instruction,  marked 

JSTo.  1.  The  jury  are  instructed,  that  if  they  believe,  from 
the  evidence,  that  the  railroad  company  advertised  that  the  fare 
on  their  road  was  three  cents  a  mile,  provided  tickets  were  pro- 
cured at  their  station  offices;  and  they  further  believe  that  Elk- 
hart was  one  of  their  regular  passenger  stations  on  the  road, 
where  tickets  were  usually  kept,  and  usually  sold;  that  the 
plaintiff,  on  the  4:th  of  April  last,  while  the  office  was  open  at 
Elkhart,  and  before  the  time  of  the  cars  starting,  applied  for  a 
ticket,  and  was  told  by  the  regular  agent  that  he  had  none  on 
hand,  and  gave  to  the  plaintiff  a  memorandum,  stating  that  he 
had  applied  for  tickets,  but  that  he  was  out  of  tickets,  and  could 
not  give  him  any,  and  that  when  the  conductor  applied  to  plain- 
tiff for  a  ticket,  the  plaintiff'  tendered  to  the  conductor  the  fare 
from  Elkhart  to  Lincoln,  at  the  rate  of  three  cents  a  mile,  at  the 
same  time  exhibiting,  to  the  conductor,  the  memorandum  so 
obtained  from  the  agent  at  Elkhart,  then  the  plaintiff  had  a 
right  to  pass  over  the  road,  and  the  conductor  had  no  right  to 
remove  him. 

And  if  the  jury  further  believe,  that  the  company  authorized 
the  conductors  of  their  road  to  remove  all  passengers  who  did 
not  pay  four  cents  a  mile,  when  they  had  not  regular  tickets, 
and  that,  in  carrying  out  such  directions  of  the  company,  the 
conductor  and  the  brakeman  committed  an  assault  on  the  plain- 
tiff, the  company  are  responsible  for  the  assault. 

The  juiy  returned  a  verdict,  of  which  the  following  is  a  copy: 
"  We,  the  jury,  find  the  defendant  guilty,  in  manner  and  form 
as  charged  in  the  declaration,  and  assess  the  damages  of  the 
plaintiff'  at  one  thousand  dollars." 

.     And  thereupon  the  railroad  company  filed  a  motion  for  a 
new  trial,  as  follows: 
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Tlie  defendant,  the  St.  Lonis,  Alton  and  Chicago  Railroad 
Company,  bj  their  attorneys,  move  for  a  new  trial  in  this  cause, 

1st.     Because  the  verdict  is  against  evidence, 

2nd.     Because  the  verdict  is  against  the  law. 

3rd.  Because  the  court  erred  in  refusing  the  instructions 
asked  for  by  the  defendant. 

4th.  Because  the  court  erred  in  giving  the  instructions,  and 
modifications  of  instructions,  given  and  modified  by  the  court, 
other  than  those  asked  for,  and  given  on  behalf  of  the  defendant. 

5th.  Because  the  verdict  is  for  excessive  and  exhorbitant 
damages. ., 

Before  the  decision  of  the  court  on  the  said  motion,  the  plain- 
tiff offered  to,  and  did  remit  five  hundred  dollars  of  [*358] 
the  damages  so  recovered,  and  therefore  the  said  motion  for  a 
new  trial  was  overruled. 

The  following  is  the  evidence  in  this  cause: 
William  Hankin,  agent  at  Elkhart;  4th  April,  1857,  plaintift 
applied  for  tickets  to  come  to  Lincoln,  and  I  had  none  on  hand, 
and  he  wished  me  to  give  a  notice  to  the  conductor  to  that 
effect,  which  I  gave.     The  following  is  a  copy: 

The  bearer  applied  for  tickets,  and  tickets  are  all  out. 
Elkhart  Ath  April,  1857.  W.  EANKIN,  Agent. 

Fare  from  Elldiart  to  Lincoln,  25  cents,  when  tickets  are  got. 
,  General  instructions  posted  up  in  my  office ;  don't  know  whether 
Dalby  saw  general  instructions;  instructions  posted  in  a  con- 
spicuous place. 

CHICAGO,  ALTON  AND  ST.  LOUIS  RAILROAD.— NOTICE. 
On  and  after  November  1st,  the  fare  on  this  road  will  be  reduced  to  three 
cents  per  mile,  to  passengers  purchasing  tickets  at  the  office.     Passengers 
pajing  fare  on  the  cars,  will  be  charged  at  the  rate  of  four  cents  per  mile. 

A.  H.  MOORE,  General  Superintendent. 
Bloomington,  Oct.  2%,  1856. 

Ko  authority,  at  that  time,  to  receive  money  and  give  tickets ; 
different  instructions  now;  Elkhart  is  a  station  on  the  road; 
regular  passenger  station,  where  passengers  get  in  and  out,  and 
tickets  are  sold,  and  I  was  authorized  to  sell  tickets;  the  gen- 
eral ticket  agent  at  Bloomington  furnished  me  with  tickets.  I 
had  sold  an  unusual  number  of  tickets  that  day,  to  passengers 
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coming  to  Lincoln,  and  when  Dalbj  applied,  I  had  none.  The 
office  had  been  open  several  hours  before  the  train  left;  have  no 
recollection  how  long  before  train  left  when  Dalbj  applied ;  the 
ticket  agent  had  furnished  me  with  the  ordinary  supply  of  tickets. 
William  Miller.  I  was  on  the  cars  same  day  with  Dalby, 
and  had  bouo-ht  a  ticket  mvself,  cominaj  to  Lincoln:  some  with 
me  had  to  take  half  tickets ;  Mr.  Rankin  observed  to  me  that 
he  ought  to  have  tickets ;  he  expected  them.  Dalby  could  not 
get  any  tickets;  he  asked  Rankin  to  give  him  something  to  show 
on  the  train  that  he  had  applied  for  a  ticket.  The  conductor 
came  to  Dalby,  and  I  saw  Dalby  give  him  money,  which  conduc- 
tor put  in  his  pocket;  don't  know  how  much  money  there  was; 
after  Dalby  gave  him  the  money,  or  at  the  same  time,  Dalby 
gave  him  the  paper  from  Rankin,  and  conductor  threw  it  on  the 
floor,  and  said  it  was  not  worth  a  damn,  that  he  had  to  go 
accordino;  to  orders.  Some  little  was  then  said  about  odd 
change  and  conductor  then  passed  on,  and  took  in  tickets  from 
[■^359]  balance  of  passengers;  conductor  came  back  to  Dalby, 
and  wanted  to  know  if  Dalby  would  pay  him  balance  of  the 
money,  which  he  demanded  of  him,  and  Dalby  said  he  would 
not;  it  was  ten  or  twenty  cents.  Dalby  insisted  that  he  had  paid 
his  fare,  the  regular  price  of  a  ticket,  and  had  given  him  what 
Rankin  had  written  for  him,  as  above;  conductor  put  his  hand 
in  his  pocket  and  took  out  some  money,  and  tendered  it  back  to 
Dalby,  and  Dalby  refused'to  take  the  money,  and  the  conductor 
put  it  under  the  seat.  The  conductor  told  Dalby  he  would  put 
him  off  the  cars  at  Broadv/ell.  Before  the  cars  checked  up  en- 
tirely at  Broadwell,  the  conductor  and  two  other  men,  (supposed 
to  be  brakemen,)  came  up  to  Dalby,  and  conductor  said  to  brake- 
men,  put  this  man  off  the  cars,  pointing  to  Dalby.  They  then 
took  hold  of  him,  one  by  the  arms,  and  another  by  the  top  of 
the  hair,  and  Dalby  threw  his  hand  out.  As  they  were  trying 
to  pull  him  out,  he  resisted;  his  wife  sitting  next  to  window,  and 
he  uext  to  aisle.  In  the  scuffle  they  crowded  back  on  Mrs. 
Dalby;  I  tried  to  keep  them  from  hurting  him;  I  expected  they 
would  hurt  her;  conductor  and  both  brakemen  had  hold  of  Dalby 
at  the  same  time;  one  of  the  men  had  his  head  drawn  over  the 
arm  of  the  seat,  while  tlieothers  were  holding  him,  and  pounded 
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him  in  the  face  ten  or  a  dozen  licks.  Mrs.  Dalby  then  said, 
hold  on,  boys,  and  I  Avill  pay  you  the  other  ten  or  twenty  cents, 
and  one  of  the  men  said,  no,  damn  yon,  it  is  a  half  dollar;  in 
the  scuffle,  Dalby  tore  one  of  the  men's  coats,  and  the  man  said, 
damn  you,  you  tore  my  coat,  and  I  will  tear  your  hide;  they 
let  him  up  then,  and  Dalby  satisfied  the  claim;  the  fuss  stopped 
and  the  cars  went  on.  He  paid  more  than  they  demanded  at 
first;  he  paid  fifty  cents,  which  they  demanded  last,  after  they 
had  pounded  him.  Broadwell  is  in  Logan  county,  where  the 
fuss  was.  They  crowded  Dalby  on  to  Mrs.  Dalby ;  other  women 
hallooed  in  the  cars,  but  she  did  not;  she  looked  frightened. 
Dalby's  face  pretty  badly  bruised  up;  his  face  black  under  his 
eyes ;  bruised  up  considerably ;  some  bloody ;  bled  considerable. 
Dalby  did  not  go  dowm  that  night  on  return  of  cars,  as  was  his 
intention,  as  expressed  before  he  left  Elkhart.  It  would  have 
been  dangerous  to  have  put  Dalby  oif  when  they  first  took  hold 
of  him,  train  not  being  checked  up;  conductor  told  Dalby  it 
was  his  orders  not  to  let  him  go  unless  four  cents  a  mile  paid. 

Cross-examined.  Tlie  whistle  had  sounded  at  Broadwell,  and 
the  train  was  running  tolerably  fast,  but  was  going  as  the  train; 
can't  tell,  when  conductor  and  brakeman  came  up,  whether 
Dalby  had  his  hat  on  or  not;  he  saw  no  attempt  made  to  strike 
Mrs.  Dalby,  When  Dalby  and  conductor  were  arguing  the 
point  whether  Dalby  had  paid  him,  he  said  his  orders  were  that 
he  must  collect  more  under  his  orders. 

Charles  E.  Geer.  Was  on  the  cars  at  the  time;  the  [*360] 
first  intimation  of  difficulty  was  unusual  talk  between  conductor 
and  plaintiff;  this  attracted  my  attention.  Mr.  Woodbury,  con- 
ductor, came  through  cars  and  took  a  seat,  (partly  standing  on 
arm  of  cars,)  opposite  Dalby,  nodding  his  head  to  Dalby,  and 
looking  to  back  of  cars;  soon  after  that,  the  brakeman  came 
through  the  cars,  towards  Mr.  Dalby,  and  the  brakeman  went 
immediately  to  Mr.  Daiby  and  took  hold  of  him ;  the  conductor 
immediatly  followed  up;  the  brakeman  tried  to  pull  Dalby  from 
his  seat,  and  he,  of  course,  resisted;  the  conductor  took  hold  of 
him  at  the  same  time.  I  was  four  or  five  seats  back,  and  got  up 
and  went  nearer,  to  the  second  seat  back;  when  I  got  there  the 
brakeman  had  Dalby  by  the  liair  with  his  left  hand,  and  was 

427 


360  SPEIXGFIELD, 


St.  Louis,  Alton  &  Cliicago  Railroad  Company  v.  Dalby. 

striking  liim  with  his  right  hand  underneath,  liitting  him  in  the 
face;  after  striking  him  eight  or  teii  times,  Mr.  "Woodbury  told 
brakeman  to  stop,  which  he  did ;  then  the  conductor  told  him  if 
he  would  pay  the  balance  of  his  fare  he  might  go  on,  he  would 
not  put  him  out  of  cars;  after  the  conductor  told  the  brakeman 
to  let  hini  go,  then  the  brakeman  said,  I  ought  to  give  you  two 
or  three  more  for  tearing  my  coat. 

Cross-examined.  I  saw  whole  of  transaction;  I  think,  after 
the  fuss  commenced;  I  saw  but  one  brakeman  come  up;  the 
speed  of  cars  was  under  full  headway  when  fuss  commenced ; 
there  had  been  no  whistle,  no  break  up,  when  brakeman  first 
attacked  Dalby;  it  would  be  dangerous  to  put  a  man  off; 
whistle  sounded  after  brakeman  took  hold  of  Dalby,  as  my 
memory  serves  me;  no  attempt  to  strike  Mrs.  Dalby. 

Dr.  Thomas  IT.  Fowler.  On  the  cars  the  same  day;  third  or 
fourth  seat  from  hind  ^Jart  of  cars ;  before  cars  reached  Broad- 
well,  I  saw  a  fracas  or  difficulty;  two  or  three  seats  from  front 
of  cars ;  fracas  induced  me  to  walk  forward ;  when  I  got  within 
two  or  three  steps,  I  saw  conductor  and  a  man  I  recognized  as 
a  brakeman,  and  a  third  person  who  was  said  to  be  a  brakeman. 
Conductor  and  one  brakeman  had  both  hold  of  Dalby  by  hair  of 
his  head,  and  the  other  brakeman  was  striking  Dalby  in  the  face 
as  hard  as  he  could ;  they  jerked  Dalby  almost  out  of  his  seat 
into  aisle,  and  his  wife  w^as  holding  on  by  his  coat;  they  were 
trying  to  get  him  out,  and  he,  to  resist,  pulled  back;  the  con- 
ductor, when  Dalby  handed  him  twenty  cents,  said  he  must  have 
fifty  cents.  At  Elkhart,  when  I  applied  to  Rankin  for  tickets,  he 
ofiered  me  half  tickets,  and  then  looked  and  gave  me  whole 
ticket;  I  told  him  that  it  was  wrong,  that  there  ought  to  be 
plenty  of  tickets ;  he  said  he  had  written  for  some,  but  they  had 
not  sent  them,  and  there  was  an  unusual  demand  that  day;  I  got 
on  cars  at  Elkhart;  I  think  cars  stopped  about  the  time  that  I 
got  up  from  my  seat,  and  Dalby  was  greatly  bruised  and  cut. 
[*361]  William  Eankin,  recalled.  Yirgil  Hickox  is  the 
general  agent  of  the  company. 

William  Snodgrass.     Was  on  the  cars  when  the  affair  took 
place;  was  forward  of  Dalby,  on  next  seat;  saw  all  the  fracas; 
the  railroad  men  commenced  fracas;  took  hold  first;  Dalby  paid 
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conductor  ticket  fair,  and  handed  him  "  Eankin's  line; "  con- 
ductor wanted  twenty  cents  more;  Dalby  said  he  reckoned  not; 
conductor  said  he  guessed  he  would;  then  conductor  turned 
ronnd,  took  the  money  and  went  off  with  it;  a  few  minutes 
afterwards,  he  offered  Dalby  money,  (he  don't  know  how  much 
it  was;)  conductor  laid  money  under  Dalby;  then  conductor 
went  off  and  said  he  would  put  him  off  at  Broadwell,  and  he 
came  back  with  two  other  men  that  I  thought  were  brakemen ; 
they  laid  hold  of  him,  and  told  him  they  would  put  him  off  at 
Broadwell,  if  he  did  not  pay  the  other  twenty  cents;  he  said, 
that  was  his  orders,  if  they  did  not  get  tickets,  to  put  him  oft', 
unless  paid  the  four  cents  a  mile ;  one  of  the  men  took  hold  of 
his  right  arm,  and  one  catched  him  by  the  hair  of  his  head,  and 
pulled  him  down  across  the  end  of  the  seat,  and  struck  him  in 
the  face  eight  or  ten  times ;  Dalby  told  them  he  would  pay  the 
money,  and  conductor  told  the  men  to  stop ;  the  cars  were  run- 
ning at  good  speed;  it  would  have  been  dangerous  to  put  a  man 
off,  the  way  the  cars  were  running. 

Testimony  for  the  defense: 

e/.  31.  Coddings.  I  was  on  the  train  when  affair  happened ;  I 
was  sitting  on  the  opposite  side  of  the  car,  three  seats  back; 
could  see  everything  ;  was  a  passenger  on  train ;  got  on  at 
Elkhart,  having  come  up  in  freight  train  there ;  the  first  I  noticed 
the  conductor,  he  laid  down  a  paper  and  some  money,  and 
walked  away;  the  conductor  then  went  out  of  car,  and  came 
back  again;  in  a  few  minutes  they  came  to  Broadwell;  before 
this,  Dalby  got  up  and  pulled  off  his  coat  and  his  hat,  after  they 
had  whistled  for  the  station,  and,  I  think,  after  they  had  whistled 
to  put  down  brakes;  conductor  asked  him  if  he  woukl  not  pay 
his  fare,  and  he  said  he  would  not ;  the  conductor  told  him  that 
he  would  put  him  off  the  cars;  with  that,  the  conductor  stepped 
in  front  of  Dalby,  and  told  him  he  must  get  out  of  the  car;  the 
brakeman  and  conductor  took  hold  of  him,  and  then  Dalby  got 
up  and  made  attempt  to  strike,  and  they  clinched;  Dalby  ap- 
peared to  be  striking  at  brakeman  as  they  clinched;  the  brake- 
man's  coat  was  torn;  the  brakeman  then  pitched  in  pretty  sharp; 
I  could  not  say  whether  Dalby  tried  to  push  the  brakeman  off, 
or  tried  to  strike;  I  was  acquainted  witli  brakeman,  and  told 
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liim  not  to  strike;  just  as  brakeman  striking  last,  the  man  said 
lie  would  pay  liis  fare,  and  then  brakeman  stopped;  the  train 
[  *362  ]  was  jnst  about  stopping,  when  conductor  asked  Dalby  to 
l^ay  his  fare,  or  he  would  put  him  out. 

Cross-examined.  The  coat  Dalby  took  off  was  his  overcoat; 
the  conductor  had  passed  out  when  this  was  done;  there  was 
fire  in  the  cars  ;  he  pulled  his  coat  off,  I  think,  now,  when  con- 
ductor about  half  way  through  the  cars ;  engineer  in  employ  of 
company  then  and  now. 

0.  C.  Huff.  I  was  on  the  train,  also ;  I  was  employed  on 
road;  fence  inspector,  then;  I  was  in  same  car;  sat  in  first  seat 
back  of  Dalby ;  the  first  I  noticed,  Dalby  and  conductor  were 
talking  about  fare;  I  heard  conductor  say  that  he  must  pay  the 
extra  fare,  twenty  cents,  which  Dalby  said  he  would  not  do; 
I  did  not  hear  him  give  any  reason,  because  I  was  not  noticing; 
conductor  said  he  must  pay  it,  or  he  would  put  him  off;  Dalby 
said  he  would  not  be  put  off  without  some  trouble,  or  sometMng 
to  that  effect;  I  saw  Woodbury  take  some  money  out  of  his 
pocket  and  offer  it  to  Dalby,  and  Dalby  refused  to  take  it; 
Woodbury  tossed  it  down  to  him,  and  conductor  told  him  he 
must  pay  the  fare,  or  he  would  put  him  off  at  the  next  station, 
and  then  conductor  went  through  cars;  after  conductor  was 
gone,  Dalby  raised  up  and  took  off  his  overcoat;  in  a  few  min- 
utes conductor  came  back  with  one  brakeman,  and  stood  by  stove 
a  minute  or  so,  until  the  whistle  sounded  for  down  brakes;  after 
whistle  blew,  conductor  went  up  to  Dalby  and  asked  him  if  he 
had  concluded  to  pay  his  fare,  and  Dalby  said  he  had  not  con- 
cluded to  pay  his  fare;  then  conductor  said  he  must  get  off; 
after  he  had  ordered  him  off,  and  Dalby  did  not  start,  he  told 
his  brakeman  to  put  him  off;  the  brakeman  stepped  up  and  took 
him  by  the  arm,  and  Dalby  turned  around  and  put  up  his  hand 
after  brakeman  took  hold  of  him;  he  put  up  his  hand,  either  to 
defend  himself  or  to  push  brakeman  off;  I  could  not  tell  how 
brakeman,  in  the  scufile,  got  his  coat  torn;  it  was  badly  torn; 
brakeman  got  him  by  the  hair  with  one  hand,  and  hit  him  sev- 
eral blows  in  the  face  with  the  other;  Woodbury  took  him  by 
the  other  arm,  and  they  tried  to  pull  him  out  of  seat;  they  did 
not  get  him  out  of  seat;  Dalby's  wife  helped  hold  him  in;  she 
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seemed  excited;  after  brakeman  had  hit  him  several  times  in 
face,  some  one  says,  you  had  better  pay  your  fare,  and  Dalby 
says,  I  will  pay,  and  Woodbury  says,  don't  strike  him  again  if 
he  will  pay;  Dalby  handed  Woodbury  some  money,  and  Wood- 
bury says,  I  want  twenty  cents  more,  and  then  Dalby  paid  it  to 
him;  the  cars  would  have  stopped  by  the  time  they  got  to 
Broadwell,  if  he  had  peaceably  gone  out. 

C.  W.  Vanderpool.  I  was  on  the  cars,  sitting  three  or  four 
seats  back  of  Dalby,  on  the  right  hand  side ;  I  saw  this  man  get 
up  and  pull  off  his  overcoat  and  hat ;  conductor  had  some  words 
with  him;  I  got  up  and  went  out;  I  did  not  come  back  ["^363] 
until  after  the  fracas  was  over. 

This  cause  was  heard  before  Davis,  Judge,  and  a  jury. 

The  errors  assigned  are  as  follows: 

1st.  The  court  erred  in  admitting  in  evidence  the  written 
memorandum  mentioned  as  given  by  the  witness,  Rankin. 

2nd.  In  overruling  the  defendant's  motion  to  exclude  the 
evidence  in  relation  to  said  memorandam,  as  mentioned  in  the 
bill  of  exceptions. 

3rd.  The  court  erred  in  refusing  the  instructions  asked  for 
by  defendant  below,  and  giving  the  modified  instruction  in  lieu 
of  the  one  asked  for  by  said  defendant. 

4th.  The  court  erred  in  giving  the  instruction  on  behalf  of 
the  plaintiff  below,  marked  JSTo.  1. 

5th.  The  court  erred  in  overruling  the  motion  of  the  defend- 
ant below  for  a  new  trial. 

Stuart  &  Edwards,  for  Appellant. 
Lincoln  &  Herndon,  for  Appellee. 

Caton,  C.  J.  Some  questions  of  minor  importance  will  be 
disposed  of  before  we  come  to  the  main  and  important  question, 
which  has  most  engrossed  the  attention  of  counsel  and  the 
court. 

The  first  of  these  is,  whether  the  court  erred  in  admitting 
the  testimony  of  Rankin,  the  station  agent,  and  the  certificate* 
or  wi'itten  statement,  given  by  Rankin  to  Dalby,  at  the  time  the 
latter  applied  for  tickets  and  could  not  procure  them.     This 
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involves  the  right  of  the  raih-oad  company  to  charge  discrimi- 
nating fares,  and  nnder  what  circumstances  it  may  do  so.  Tlie 
law  on  that- subject  as  held  by  this  court,  and  which  is  now 
adhered  to,  is  defined  in  the  case  of  The  Chicago,  Burlington 
<&  Quincy  Railroad  Company  v.  Paries,  18  111.  R.  460.  In  that 
case,  this  court  said,  "N'or  do  we  tliink  it  unreasonable  or 
unjust  that  the  company  should  charge  more  for  passengers  who 
neglect  to  get  tickets,  and  in  consequence  compel  the  conductors 
to  collect  their  fares  in  the  cars.  This  is  but  a  reasonable  pen- 
alty for  the  neglect  of  the  passenger,  and  a  just  compensation 
for  the  additional  inconvenience  to  which  the  company  is  sub- 
jected by  being  compelled  to  receive  the  fare  by  the  hands  of 
tlie  conductor.  That  it  is  sensibly  and  appreciably  more  to  the 
advantage  of  the  company  to  have  the  fares  paid  to  the  stktion 
agents,  who  issue  tickets  therefor,  than  to  the  conductors,  our 
common  observation,  has  convinced  us.  But  to  justify  the  com- 
pany in  making  this  discrimination  in  the  fare  against  the  j)assen- 
[*364]  ger  who  neglects  to  purchase  a  ticket  at  the  company's 
office,  the  company  must  see  to  it  that  the  fault  was  not  that  of 
it*  own  agent  instead  of  the  passenger.  To  justly  this  discrinai- 
nation,  every  reasonable  and  proper  facility  must  be  afiforded  the 
passenger  to  procure  his  ticket.  It  must  furnish  a  convenient 
and  accessible  place  for  the  sale  of  tickets,  with  a  competent 
person  in  attendance,  ready  to  sell  them,  which  should  be  open 
and  accessible  to  all  passengers  for  a  reasonable  time  before  the 
departure  of  each  train,  and  up  to  the  time  of  its  actual  de- 
parture, so  that  it  shall  really  be  a  case  of  neglect  and  not  of 
necessity  on  the  part  of  the  passenger,  and  not  the  fixult  of  the 
company.  If  a  company  will  keep  its  ticket  office  closed  till  a 
crowd  of  clamorous  passengers  have  gathered  around,  so  as  to 
make  it  dangerous  or  inconvenient  for  females  or  infirm  persons 
to  get  tickets,  surely  the  fault  is  not  theirs,  but  the  company's 
if  they  do  not  procure  tickets;  and  under  such  circumstances, 
to  charge  them  more  than  the  price  established  for  tickets, 
would  be  but  an  imposition  and  an  outrage  which  the  law 
cannot  sanction."  We  are  aware  that,  in  the  case  of  Crocker 
\,  Neio  London  Railroad  Co.,  24  Conn.  R.  249,  Sandford,  J'., 
held,  with  the  concurrence  of  Waite,  C.  J.,  that  the  ticket 
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agent  mio-lit  close  his  office  at  any  time;  and  tliat  thereby,  the 
proposition  of  the  raih'oad  company  to  the  public,  to  sell  tickets 
at  iifty  cents,  was  withdrawn,  and,  for  the  time  being,  the  com- 
j)any  only  occupied  the  position  of  offering  to  carry  passengers 
over  that  route  at  fifty-five  cents.  That  became  the  universal  fare 
durinor  the  time  the  office  was  closed.  "We  confess  this  seems 
to  us  too  much  like  trifling  with  the  public.  The  same  prin- 
ciple would  allow  the  station  agent  to  charge  sixty  cents  one 
day  for  the  same  ticket,  and  the  next  day  sixty-five  cents,  pro- 
vided he  could  prove  that  to  be  a  reasonable  fare.  It  makes 
the  whim  or  caprice  or  even  neglect  of  every  agent  the  solemn 
act  of  the  company,  to  change  every  hour  the  tariff  of  charges, 
held  out  to  the  public  as  the  price  of  a  particular  service.  It 
utterly  destroys  this  doctrine  of  uniformity  of  charges,  which 
however,  they  evidently  recognized  as  good  law,  and  intended 
not  to  disturb.  But  two  others  of  the  judges,  Stokes  and  Hinman, 
did  not  concur  with  Sanford  upon  this  part  of  the  case,  and 
held  with  us,  that  the  company  must  afford  reasonable  facilities 
to  get  tickets,  and  that  it  must  be  the  fault  of  the  passenger 
and  not  of  the  company,  to  authorize  the  extra  charge  for  the 
M'ant  of  a  ticket. 

We  adhere  to  the  rule  laid  down  in  the  18  111.  E,.,  and  what 
was  said  in  that  case  in  vindication  of  the  rule  is  particluarly 
applicable  to  this  case.  Here  the  passenger  applied  to  the 
station  agent  for  tickets,  and  was  told  that  he  was  out  of  tickets 
and  could  sell  him  none,  and  gave  the  passenger  a  written  [  *365  ] 
statement  to  that  effect,  to  show  to  the  conductor,  and  also  told 
the  conductor,  personally,  the  same  fact.  And  the  objection  is, 
that  the  plaintiff  was  allowed  to  prove  these  facts  by  the  station 
agent.  Indeed  we  are  entirely  unable  to  comprehend  the  least 
sort  of  objection  to  the  facts  proved  or  the  mode  of  proof. 
Every  particle  of  this  evidence  was  precisely  to  the  point  that 
it  was  not  the  fault  of  the  passenger  that  he  had  not  got  tickets, 
and  that  he  had  neglected  no  precaution  to  bring  the  knowledge 
of  this  home  to  the  conductor.  The  written  memorandum  of 
the  station  agent  was  not  used  for  the  purpose  of  establishing 
the  fact  that  the  passenger  had  applied  for  tickets  and  could 
not  procure  them.  That  fact  was  shown  by  the  testimony  of 
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the  agent  and  several  other  witnesses  on  tlie  trial,  in  their  oral 
testimony.  The  writing  was  an  independent  fact  of  itself,  and 
used  as  such,  for  the  purpose  of  bringing  home  to  the  knowledge 
of  the  conductor,  the  truth,  that  the  passenger  had  done  all  he 
could  to  procure  tickets,  and  thereby  had  entitled  himself  to 
the  right  to  ride  at  the  ticket  fare.  But  even  had  it  been 
offered  as  original  evidence  to  prove  the  primary  fact  that  it 
stated,  we  are  not  now  prepared  to  say  that  it  was  not  com- 
petent to  prove  it.  Had  it  stated  that  the  passenger  had  paid 
his  fare,  instead  of  stating  the  reason  why  he  had  not  done  so, 
then  it  would  have  become  a  ticket,  as  well  as  if  it  had  been  a 
printed  one  usually  sold ;  and  it  will  hardly  be  denied  that  a 
ticket  sold  by  a  station  agent  is  not  evidence  of  itself  that  the 
passenger  has  paid  his  fare.  But,  be  this  as  it  may,  it  was 
competent  for  the  purpose  of  showing  that  the  conductor  was 
informed  that  the  fault  for  his  not  having  a  ticket  was  that  of 
the  company,  and  not  of  the  passenger. 

.  The  jury  had  a  right  to  find,  from  the  evidence  and  the  in- 
structions in  this  case,  that  the  general  superintendent  of  this 
road  had  ordered  his  conductors  to  charge  all  passengers,  who 
had  not  tickets,  no  matter  from  what  cause,  one  cent  per  mile 
more  than  the  price  established  for  tickets,  and  to  remove  from 
the  cars  all  who  should  refuse  to  pay  the  fare  thus  demanded. 
We  are  satisfied,  we  say,  from  the  evidence,  that  the  jury  were 
authorized  to  come  to  these  conclusions,  and  unless  they  had  so 
found,  they  could  not  have  returned  the  verdict  which  they  did. 
They  must  also  have  found,  further,  that  the  conductor,  in  pur- 
suance of  such  general  orders,  did  attempt  to  remove  the  plain- 
tiff" from  the  cars,  when,  by  the  law  as  laid  down  by  the  court, 
he  had  no  right  to  do  so.  Upon  this  point,  indeed,  there  was 
no  room  for  controversy;  for,  g-s  we  have  already  seen,  the  pas- 
senger had  done  all  he  could  to  get  tickets,  which  the  conductor 
knew  from  a  source  which  he  could  not  doubt,  and  then  tlie 
[*366]  plaintiff"  offered  to  pay  the  price  of  a  ticket,  which  the 
conductor  refused,  and  demanded  the  extra  cent  per  mile,  and 
because  he  refused  to  pay  this,  the  conductor  and  two  brakemen 
committed  the  assault.  The  evidence  indeed  shows  a  most  bru- 
tal and  outrageous  assault  and  battery,  which  is  calculated  to 
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excite  the  feelinsjs  of  indiornation  ao-ainst  the  conductor  and 
bi'akemen,  and  there  was  no  donbt  great  danger  that  the  jury 
might  extend  that  feeling  to  the  raih'oad  company  also.  On 
this  subject  the  Circuit  Court  instructed  the  jury  that  the  com- 
pany was  not  responsible  for  any  excess  of  beating  or  violence, 
more  than  was  necessary  to  carry  out  the  orders  of  the  company. 
We  are  not  to  presume  that  those  orders  were  to  use  any  more 
force  than  would  be  requisite  in  expelling  the  party  from  the 
cars,  and  only  so  much  as  would  be  justified,  had  it  been  a  case 
where  the  party  actually  refused  to  pay  his  fare,  when  tha  com- 
pany would  have  a  right  to  expel  him.  Whatever  of  beating 
there  was  more  than  was  necessary  to  carry  out  the  orders  of 
the  company,  the  agents  made  their  individual  acts,  and  must 
answer  for  them  to  the  injured  party. 

We  now  approach  the  great  question  in  the  case  which  has 
been  presented  as  of  paramount  importance,  as  settling  a  prin- 
ciple which  must  affect  all  railroad  companies,  and  that  is, 
Wliether  a  private  corporation  can,  in  any  case,  become  liable 
for  an  assault  and  battery.  This  question  has  been  argued  with 
much  earnestness  and  ability,  and  has  not  been  lightly  consid- 
ered by  the  court. 

Private  corporations  for  commercial  and  manufacturing  pur- 
poses have  been  known  as  long,  at  least,  as  the  institution  of 
the  civil  law,  but  it  has  been  reserved  to  our  own  times  to  see 
them  so  enlarged  and  multiplied  as  to  engross  to  themselves, 
almost  exclusively,  many  of  the  most  important  branches  of 
industry  and  commerce.  The  advancement  of  the  arts  and 
sciences,  and  of  the  wants  of  men,  have  opened  up  so  many  new 
and  important  means  for  the  benefit  of  mankind,  which  cannot, 
from  their  nature,  be  accomplished  by  individual  resources  and 
skill,  that  the  aggregation  of  capital,  and  a  combination  of 
energies,  have  been  found  indispensable  to  the  accomjDlishment 
of  objects  never  before  thought  of,  and  which  so  eminently  mark 
the  rapidly  advancing  civilization  of  the  present  age.  For- 
merly, the  ends  to  be  accomplished  for  the  good  of  society  but 
rarely  required  the  combination  of  the  capital  and  skill  of  many 
individuals,  and  but  few  private  corporations  were  created,  and 

these  cut  so  small  a  comparative  figure  in  the  destinies  of  states, 
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that  they  attracted  but  little  attention  on  the  part  of  the  law 
makers,  and  were  but  little  studied  by  the  coul'ts.  Even  in 
England,  until  a  very  recent  period,  both  public  and  private 
[■^367]  corporations  were  created  by  royal  prerogative,  without 
the  intervention  of  Parliament,  and  were  invested  with  such 
powers  and  privileges  as  favorites  might  ask,  or  the  public  good 
might  be  supposed  to  require.  But  even  then  such  incorporations 
were  rare,  and  generally  only  granted  as  special  favors,  or  uj)on 
extraordinary  occasions.  Then  but  few  occasions  of  jmblic 
necessity  required  them.  Now  they  have  become  among  the 
greatest  means  of  state  and  national  prosperity,  and  without 
them,  that  tide  of  national  greatness  and  jDublic  prosperity 
which  distinguishes  this  above  all  former  times,  would  be  rolled 
back  ;  if  society  itself,  did  not  become  disorganized.  It  may  be, 
and  no  doubt  is  true,  that  this  consciousness  of  the  public 
necessities  for  private  corporations,  to  accomplish  so  many 
objects  of  public  good,  has  led  to  the  creation  of  too  many  of 
these  coi'porations.  Indeed,  their  multiplication  is  astonishing, 
if  not  alarming.  It  may  be,  and  probably  is  true,  that  more 
private  corporations  were  created  by  our  own  legislature,  at  its 
last  session,  than  existed  in  the  whole  civilized  world  at  the 
commencement  of  the  present  century.  This  state  of  things 
has  necessarily  led  to  a  more  careful  study  of  the  whole  subject, 
both  by  legislators  and  courts.  Experience,  that  safest  teacher 
to  those  who  will  observe  and  reflect,  has  enabled  our  law 
makers  to  more  accurately  judge  what  powers  should  be  con- 
ferred upon  a  corporation  to  accomplish  a  particular  object,  so 
that,  as  far  as  practicable,  capital  may  be  induced  to  undertake 
the  enteq^rise,  and  shall  be  justly  protected  ;  and,  on  the  other 
hand,  to  protect  the  rights  of  the  public  and  individuals  against 
encroachments  and  opj^ression  by  the  corporations.  So,  too,  of 
the  courts.  The  rights  and  liabilities  of  private  corporations 
have  been  more  the  subjects  of  discussion  before,  and  reflection 
by,  the  courts  within  the  last  few  years,  than  ever  previous.  Now 
are  constantly  brought  before  them  corporations,  created  for 
purposes  never  before  heard  of,  and  in  order  to  enable  them 
efficiently  to  accomplish  these  purposes,  they  have  been  neces- 
sarily clothed  with  powers  in  some  respects  new  and  extraor- 
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clinaiy,  and  it  has  become  tlie  duty  of  the  courts  so  to  administer 
the  law  as  to  secure  them  in  the  full  enjoyment  of  those  powers, 
and  to  protect  the  public  and  individuals  against  the  abuse  of 
those  powers.  It  is  only  by  looking  at  the  powers  conferred 
upon  these  corporations  that  we  can  correctly  determine  what 
remedies  should  be  enforced  against  them  for  the  abuse  of  those 
powers.  It  follows,  as  a  necessary  legal  consequence,  that  if, 
by  the  exercise  of  the  powers,  either  expressed  or  implied, 
which  they  possess,  they  commit  a  particular  wrong,  they  must 
be  held  responsible  for  such  wrong,  and  the  courts  must  neces- 
sarily adopt  the  known  and  appropriate  remedy  for  the  [  *368  ] 
redress  of  such  wrong. 

This  principle  of  applying  known  remedies  to  the  exigencies 
of  new  cases  as  they  arise,  is  one  of  the  great  pillars  of  strength 
of  the  common  law,  without  which,  it  would  have  fallen  and 
broken  to  pieces,  by  its  own  rigidity,  centuries  ago.  He  who 
studies  the  common  law  only  by  looking  at  the  decisions  which 
have  been  made  under  it,  without  studying  its  philosophy,  and 
understanding  the  reasons  which  prompted  those  decisions,  can 
never  become  fully  imbued  with  its  true  doctrines.  He  is  com- 
pelled to  say,  that  where  there  is  no  precedent,  there  is  no  law. 
The  decisions  under  the  common  law  are  most  surely  its  ex- 
pounders, but,  in  order  to  understand  such  expositions,  we  must 
understand  why  such  decisions  were  made,  and  such  decisions 
do  not  become  precedents  for  the  government  of  any  other  case 
where  those  reasons  do  not  exist  ;  and  it  may  safely  be  said,  as 
a  general  rule,  that  decisions  which  are  only  supported  by  fal- 
lacies are  not  true  exj^onents  of  the  common  law,  and  such 
decisions  must  be  often  repeated  and  long  acquiesced  in,  before 
they  become  what  are  considered  authorities.  In  such  cases,  it 
may  be  better,  no  doubt,  for  the  legislature  than  for  the  courts 
to  change  them. 

In  order  to  apply  these  principles  to  the  case  before  us,  that 
we  may  determine  whether  this  action  of  trespass  for  assault 
and  battery  can  be  maintained  against  a  railroad  corporation,  it 
is  necessary  to  ascertain  first  whether  the  corporation  had  the 
right  to  order  its  conductor  to  expel  a  person  from  its  cars. 
To  deny  to  a  railroad  corporation  the  power  to  expel  persons 
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from  its  cars  would  be  substantially  to  destroy  its  franchise  to 
carry  passengers.  This  is  a  sort  of  police  power,  which  they 
must  have  the  riffht  to  exercise,  in  order  to  make  them  fit  and 
safe  places  for  the  conveyance  of  passengers,  as  well  as  to  secure 
to  them  a  suitable  reward  for  their  services.  For  the  latter 
purpose,  tliis  right  has  been  secured  to  them  in  this  State  by 
express  statute,  and  as  an  implied  power,  they  possess  it  for 
other  purposes  as  essential  to  the  public  good  and  their  o^\^l 
protection,  for  the  enjoyment  of  rights  which  are  expressly 
given.  This  power  has  been  upheld  by  all  courts,  so  far  as  we 
are  ad  vised,  wherever  the  question  has  arisen,  and  probably  this 
corporation  would  be  as  little  likely  as  others  to  deny  that  it 
possesses  this  riglit.  JN^ow,  shall  it  not  be  responsible  for  the 
abuse  of  the  powers  with  which  it  is  thus  clothed  ?  This  has 
always  been  maintained  by  all  courts,  in  all  times  and  in  all 
places,  and  must  be  considered  as  not  to  be  questioned.  But 
the  answer  urged  is,  that  as  the  corjDoration  has  no  lawful 
authority  to  order  an  unlawful  act  to  be  done,  or  to  order  a 
['"309]  lawful  act  to  be  done  in  an  improper  way,  or  so  that  it 
shall  violate  the  rights  of  others,  the  act,  whenever  such  is  the 
case,  becomes  the  act  of  the  agent,  and  not  of  the  corporation. 
However  specious  this  reasoning  may  at  first  appear,  it  will  not 
bear  the  test  of  a  practical  application  and  of  sound  reason. 
It  will  not  aiford  that  measure  of  j^i'otection  to  the  public  and 
individuals  which  is  necessary,  in  order  to  protect  corporations 
themselves  in  the  proper  enjoyment  of  their  indispensable  rights, 
and  which  results  from  a  due  regard  to  reciprocal  obligations 
and  benefits.  It  is  not  to  be  presumed  that  the  legislature 
would  ever  grant  or  suffer  such  rights  to  exist,  if  the  restrain- 
ing influence  of  a  just  responsibility  for  the  abuse  of  those 
powers  were  not  to  attach  to  their  exercise. 

If  the  position  contended  for  were  adopted,  a  corporation 
could  never  beheld  liable  for  any  aflSrmative  act;  for  whenever 
such  affirmative  act  is  a  violation  of  the  rights  of  another,  the 
ready  and  invariable  answer  would  be,  that  because  such  act 
was  wrongful,  it  was  therefore  unlawful,  and  not  authorized  by 
its  charter,  and  hence  not  the  act  of  the  corporation,  but  the 
individual  act  of  those  who  rej^resent  it  and  exercise  its  func- 
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tions.  It  is  often  a  veiy  nice  and  difficult  question  to  determine 
whether  a  particular  act  has  been  justifiable  and  legally  right 
or  not;  and  according  to  the  doctrine  advanced,  it  could 
never  be  known  whether  it  w^as  the  act  of  the  corporation  or 
of  its  servants  alone,  until  this  court  had  determined  whether 
the  act  were  justifiable  by  the  law\  Take  a  case  where  the 
company  had  built  its  road,  over  private  property.  If,  in  the 
proceeding  to  condemn  the  land,  all  the  forms  of  the  law  had 
been  substantially  complied  with,  then  the  act  was  but  the  legiti- 
mate exercise  of  a  power  conferred  by  law,  and  no  wrong  was 
done;  but  if  not,  then  the  act  was  not  the  legitimate  exercise 
of  such  a  power,  and  a  trespass  was  committed — but  not  by  the 
company;  no,  for  their  charter  did  not  authorize  them  to  commit 
a  trespass,  and  the  injured  party  must  be  turned  over  to  the  ser- 
vants of  the  company  who  ordered  the  act,  or  to  the  laborers 
who  executed  it.  The  result  in  all  cases  must  be  this:  if  the 
act  was  right  and  lawful,  then  it  is  the  company's;  but  if  it 
was  wrong  and  not  legally  justifiable,  then  it  was  not  the  act  of 
the  company,  wdiicli,  it  will  be  said,  was  a  stranger  to  it.  The 
result  of  the  position  is,  that  the  comj^any  cannot  be  liable  for 
any  trespass,  for  a  trespass  is  an  unlawful  act,  and  no  company 
or  corjDoration  can  be  legitimately  empowered  to  do  an  unlawful 
act.  [N^ow,  there  are  cases  to  be  found  —  mostly  in  the  Year 
Books,  it  is  true  —  where  courts  have  been  misled  by  this  sort 
of  reasoning,  and  held  that  no  corporation  can  be  liable  for  any 
trespass.  But  such  never  was  the  rule  either  of  the  civil  or  the 
common  law,  as  applied  to  private  remedies  for  such  [*370] 
wrongs;  and  it  was  freely  admitted,  on  the  argument  by  the 
counsel  for  the  corporation,  that  the  company  must  be  liable  for 
a  trespass,  where  it  receives  the  benefit  of  the  tortuous  act. 
This  is  conceding  all  we  are  at  the  present  moment  seeking  to 
establish,  althoiigh  the  limitation  attached  to  this  concession  is 
not  applicable  to  trespasses  committed  under  an  order  of  the 
corporation,  but  only  such  as  are  committed  without  such  order, 
but  for  its  supposed  benefit,  and  which  it  afterwards  sanctions 
and  adopts  by  appropriating  the  benefit  resulting  from  the 
trespass.  It  admits  the  company  liable  for  acts  which  its  char- 
ter did  not  justify  it  in  committing,  and  admits  its  liability  in 
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the  form  of  an  action  of  tresjmss.  If  tliis  be  so,  it  follows  as 
an  inevitable  consequence,  by  every  rule  of  legal  reasoning,  that 
it  must  be  liable  for  a  ti-espass  to  the  person  as  well  as  to  prop- 
erty. 

The  reason  assigned  by  some  why  a  corporation  cannot  be  lia- 
ble for  an  assault  and  battery,  is,  that  it  has  no  body  to  give  or 
receive  an  injury.  This  is  one  of  the  reasons,  found  in  the  Year 
Books,  why  no  trespass  can  be  done  by  corj^orations;  but  not  one 
of  those  old  cases  makes  any  distinction  between  trespass  to  the 
person  and  trespass  to  property.  They  denied  it  all.  The 
proposition  involves  the  assertion  of  the  iuMbility  of  the  eorjjo- 
ration  to  do  any  physical  act.  It  is,  however,  now  referred  to 
only  for  the  purpose  of  showing  that  a  cor|)oration  cannot  com- 
mit an  assault  and  battery,  while  it  is  admitted  that  it  may  com- 
mit a  trespass  on  j)roperty.  It  may  require  no  more  physical 
exertion  to  injure  one's  person  than  his  propert)^  How  absurd 
to  say  that  if  the  servant  of  the  company  tla-ows  the  passenger's 
baggage  from  the  cai-s,  it  is  the  act  of  the  company,  but  if  he 
throws  off  the  passenger  hiriiself,  it  is  not.  Is  his  person  less 
sacred,  and  less  under  the  protection  of  the  law,  than  his  prop- 
erty ?  The  company  is  necessarily,  in  the  exercise  of  its  rights 
and  franchises,  constantly  liable  to  be  brought  in  collision  with 
the  persons  of  individuals.  It  has  the  same  right  which  an  in- 
dividual would  have  under  the  same  circumstances  to  protect  its 
cars  and  premises  from  the  unlawful  intrusion  of  strangers,  and 
in  the  exercise  of  such  rights  by  its  servants,  upon  every  princi- 
ple of  just  reasoning,  it  must  be  considered  to  be  constructively 
present  and  commanding  the  act.  Such  is  the  rule  in  relation 
to  individuals,  expressed  rather  to  simplify  the  idea  of  their 
liability  for  the  act,  than  for  any  other  pui'j^ose,  and  there  is 
even  more  proj)riety  in  applying  this  fiction  to  corporations  than 
to  individuals,  for  they  in  truth  can  never  be  physically  jjresent 
at  the  doing  of  any  acts  by  their  servants,  while  an  individual 
may  be.  The  company's  engineer  may  expel  a  man  from  the 
engine  who  forces  himself  upon  it,  and  this  is  the  act  of  the 
[*371]  company,  and  if  an  excess  of  force  is  used,  a  trespass  is 
committed,  and  that  trespass  was  an  assault  and  battery.  This 
trespass  to  the  person  is  no  more  an  abuse  of  the  powers  con- 
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fided  to  tlio  company,  than  is  any  trespass  committed  upon 
property  by  tlie  servant  when  in  the  exercise  of  a  power  of  the 
chartered  company.  In  the  one  case  it  is  admitted  that  the 
company  is  liable  in  an  action  of  trespass,  and  if  there  be  any 
reason  or  harmony  in  the  law,  it  mnst  be  equally  and  in  the 
same  form,  liable  in  the  other.  Suppose  the  servants  of  the 
company  are  by  the  proper  authority  directed  to  take  the  wood 
of  an  individual  to  supply  an  engine,  it  is  admitted  on  all  hands, 
.that  the  company  would  be  liable  in  an  action  of  trespass  for 
the  tort;  then  suppose  the  owner  of  the  wood,  as  he  would 
have  a  perfect  legal  right  to  do,  should  attempt  to  protect  his 
property,  and  in  doing  so,  is  injured  by  the  servants  of  the 
company,  it  would  be  strange  indeed,  if  he  may  sue  the  com- 
pany for  the  trespass  to  his  property  and  not  to  his  person. 
In  neither  case  would  the  law  authorize  the  tort,  but  it  would 
authorize  generally  the  supplying  the  engine  with  wood,  aiid  in 
doing  the  act  thus  authorized,  the  tortuous  acts  were  committed, 
for  which,  if  there  is  a  liability  in  one  case  there  must  be  in  the 
other.  It  is  simply  an  abuse  of  an  acknowledged  power,  for  which 
the  company  must  be  responsible  in  the  acknowledged  form  of  law 
prescribed  for  such  injuries.  So,  in  the  case  before  us,  the 
company  had  a  right  to  expel  persons  from  its  cars,  but  that, 
like  all  other  powers  confided  to  it,  was  liable  to  be  abused,  and 
when  it  is  abused,  the  company  must  be  responsible  for  such 
ivbuse. 

Perhaps  the  only  case  to  be  met  with,  where  it  was  held  that 
a  corporation  could  not  be  held  responsible  for  assault  and  bat- 
tery, is  that  of  0/r  v.  Bank  of  the  United  States,  1  Hammond 
R.  36,  decided  thirty-seven  years  ago  by  the  Supreme  Court  of 
Ohio.  That  was  an  action  of  assault  and  battery  against  the 
bank  and  an  individual,  and  the  court  held  that  the  bank  could 
not  commit  an  assault,  and  relied  entirely  for  its  support  upon 
the  old  cases,  where  it  was  said  that  a  corporation  could  not 
commit  a  trespass.  In  denying  the  right  to  maintain  that  action, 
the  court  was  forced  upon  the  ground  that  no  trespass  can  be 
committed  by  a  corporation.  Not  one  of  the  cases  referred  to 
by  that  court  in  supix)rt  of  its  decision,  seems  to  have  been  for 
assault  and  batter}^;  but  all  go  to  the  point  of  trespass  generally. 
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Indeed,  so  far  as  our  researches  liave  extended,  the  case  in 
Hammond  is  tlie  first  one  where  the  question  was  raised, 
whether  a  corporation  could  be  liable  for  assault  and  battery, 
and,  from  necessitj^,  the  court  had  to  rely  for  authorities  upon 
those  most  analogous,  which  were  those  of  trespass  to  property, 
and  unfortunately  the  court  fell  upon  a  few  old  decisions — some 
[  '-^372  ]  dicta  whicli  are  now  admitted  not  to  be  the  law.  Two  rea- 
sons were  assigned  by  the  ancients  for  their  law;  one  was,  that 
"a  capias  and  exigent  did  not  lie  against  a  corporation; "  and 
the  other,  that  "  a  corporation  cannot  beat  or  be  beaten."  The 
court  in  Ohio  admit  that  the  first  reason  had  entirely  ceased  to 
exist  under  their  practice;  but  fondly  adhere  to  the  last.  They 
say,  "  It  is  not,  however,  admitted  that  all  the  reasons,  or  that 
the  most  weighty  reasons  of  the  law  question  have  ceased ;  for, 
although  the  distinction  of  process  is  done  away  by  our  statute, 
yet  it  remains  a  truth  that  a  corporation  aggregate,  as  such, 
cannot  commit  the  act  charged  in  this  declaration,  as  they  have 
no  personal  existence,  and  can  neither  beat  nor  be  beaten." 
It  seems  to  us  that  this  reasoning  must  be  fallacious,  if  a  corpo- 
ration is  capable  of  doing  any  physical  act  so  far  as  to  become 
responsible  for  it.  It  requires  no  greater  physical  exertion  to 
injure  a  person  than  his  property,  and  he  who  denies  the  liability 
for  the  trespass  to  the  ]3erson,  is,  like  the  court  in  Ohio,  driven 
to  the  denial  of  liability  for  trespass  to  property.  The  one,  in 
principle  and  reason,  necessarily  follows  the  other.  The  case  of 
Yanderhilt  v.  The  Hiclimond  Turn/pihe  Company,  2  Gomst. 
R.  479,  is  supposed  to  lend  some  countenance  to  this  position, 
but  even  a  casual  perusal  of  the  opinion  of  the  court  will  show 
that  it  does  not.  There  it  was  admitted  that  the  liability  of  the 
company  was  the  same  as  would  have  been  that  of  an  individual 
under  the  same  circumstances,  but  it  was  held  that  the  trespass 
in  that  case  was  such  that  an  individual  proprietor  of  the  boat 
would  not  have  been  liable  for  it. 

Angell  &  Ames  on  Corp.,  chap.  9,  §  10,  say  :  "As  natural 
persons  are  liable  for  the  wrongful  acts  and  neglects  of  their 
servants  and  agents,  done  in  the  course  and  within  tlie  scope  of 
their  employment,  so  are  corporations,  upon  the  same  grounds, 
in  the  same  manner,  and  to  the  same  extent."     Again,  in  chap. 
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11,  §  7,  the  J  say  :  "When  we  consider  the  above  authorities, 
ancient  and  modern,  as  to  the  liability  of  corporations  to  be 
sued,  and  when  we  also  consider  that  it  is  the  policy  of  the 
present  day,  especially  in  the  United  States,  to  attach  to  them 
the  same  liabilities  to  which  natural  persons  are  subject,  there 
can  be  no  doubt  that  they  are  subject,  generally  speaking,  to  the 
same  liability  to  be  sued  as  any  common  individual."  And  this 
is  said  in  reference  to  their  liability  in  actions  for  trespass. 

Pierce  on  American  Railroad  Law,  234,  says  :  "  An  action  of 
trespass  lies  against  a  corporation  where  the  trespass  is  author- 
ized or  subsequently  ratified  by  it."  And  Redfield  on  Railways, 
380,  says :  "  But  the  disposition  of  courts  has  been  to  give  such 
agents  and  servants  a  large  and  liberal  discretion,  and  hold  the 
companies  liable  for  all  their  acts  within  the  most  extensive 
range  of  their  charter  powers.  This  seems  the  only  con-  [  *373  ] 
struction  which  will  be  safe,  or  just,  or,  indeed,  j)racticable.  It 
has  long  been  settled  that  cor^Dorations  are  liable  for  torts  com- 
mitted by  their  agents  in  the  discharge  of  the  business  of  their 
employment  and  within  the  proper  i-ange  of  such  employment." 
In  the  notes  to  this  section  the  authorities  are  industriously  col- 
lected, showing  the  general  liability  of  corporations,  in  the 
action  of  tres]3ass  for  wrongs  done  by  their  servants,  to  which 
alone  we  deem  it  necessary  to  refer,  especially  as  the  doctrine 
is  not  denied. 

But  this  identical  question  is  well  settled  by  the  adjudication 
of  both  the  English  and  American  courts,  although  it  has  not 
often  arisen.  The  Eastern  Counties  Hailvjay  and  Richardson 
V.  Broom,  6  Exch.  R.  314,  (by  Welsby,  Hurlston  and  Gordon,) 
was  an  action  for  an  assault  and  battery,  brought  against  the  com- 
pany and  its  servant  jointly,  and  the  question  was  raised  on  the 
declaration  whether  the  action  could  be  maintained,  and  it  was 
sustained  by  the  unanimous  opinion  of  all  the  Judges  in  the  Ex- 
chequer Cliamber.  In  delivering  the  opinion  of  the  court,  Patter- 
son, Judge,  said:  "  It  is  alleged  on  the  part  of  the  plaintiffs  in 
error,  as  a  general  broad  proposition  of  law,  that  in  no  case  can  an 
action  of  trespass  for  assault  and  battery  lie  against  a  corporation 
aggregate.  Whatever  may  be  the  effect  of  the  authorities  in  the 
Year  Books,  it  has  been  expressly  held  in  modern  times  that  tres- 
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pass  will  lie  against  a  corporation  aggregate  for  breaking  and 
entering;  a  close  and  for  seizin":  goods.  This  lias  been  decided 
by  several  recent  cases.  The  question  then  is,  whether  trespass 
for  assault  and  battery  may  lie  against  a  corporation;  and  it 
has  been  contended  that  it  cannot;  for  it  is  said  that  it  can 
neither  beat  nor  be  beaten.  No  doubt  that  proposition  is  true 
as  it  respects  its  corporate  capacity.  But  it  does  not  therefore 
follow  that  if  a  corporation,  under  seal,  direct  a  servant  to  ap- 
prehend and  imprison  a  particular  person,  an  action  for  assault 
and  battery  cannot  be  maintained  against  the  corporation.  The 
learned  counsel  who  appear  for  the  plaintiiFs  in  error,  must  con- 
tend, in  order  to  show  that  this  declaration  cannot  be  supported, 
that  no  such  action  will  lie.  But  we  are  clearly  of  opinion  that 
it  is  not  so,  and  that  an  action  of  trespass  for  assault  and  bat- 
tery will  lie  against  a  corporation,  whenever  the  corporation 
can  authorize  the  act  done,  and  it  is  done  by  their  authority." 
It  was  also  held  in  the  same  case  that  the  authority  need  not  be 
under  seal,  and  even  tliat  the  corporation  might  become  liable 
by  ratifying  the  act  after  it  was  done,  where  the  act  was  in- 
tended for  the  benefit  of  the  company.  In  the  case  of  Chilton 
V.  London  and  Croydon  Railway  Company^  16  M.  &  W.  212, 
[  *374  ]  an  action  of  trespass  for  an  assault  was  maintained  against 
the  company. 

The  case  of  Moore  v.  FitcJibttrg  Railroad  Company,  4  Gray 
( Mass.)  R.  465,  is  also  directly  to  the  point  under  considera- 
tion. That  was  an  action  for  assault  and  false  imprisonment, 
brought  against  the  company  and  its  conductor  jointly,  and  the 
action  was  maintained.  Bv  statute  in  Massachusetts,  both  ac- 
tions  of  trespass,  and  trespass  on  the  case,  are  called  actions  for 
tort,  and  so  was  the  action  called  here,  but  that  cannot  alter  the 
principle  necessarily  determined  in  the  decision  of  the  case. 
In  that  case  the  court  said,  "  There  is  no  difficulty  in  joining 
the  corporation  with  their  servant  in  the  same  action."  This 
could  only  be  done  in  trespass,  and  not  in  case,  so  it  as  well 
designates  the  form  of  the  action  as  if  there  had  been  no  change 
by  their  statute. 

The  last  case  to  which  we  shall  refer  in  support  of  this  posi- 
tion, is  that  of  Crocker  v.  The  Neio  London  Railroad  Com- 
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pany^  24  Conn,  R.  219.  That  was  an  action  of  trespass  m  et  arinis^ 
for  forcibly  removing  tlie  plaintiff  from  the  cars,  when  he  had  a 
right  to  remain  in,  and  the  court  below  instructed  the  jury  that 
if  they  believed  the  facts  as  alleged  to  have  been  proved,  the 
plaintiff  was  entitled  to  recover  in  that  action,  and  upon  this 
part  of  the  charge  the  Supreme  Court  said:  "Upon  the  second 
point  the  legal  princii3les  enimciated  in  the  charge  are,  in  my 
judgment,  correct.  If  the  plaintiff  was  wrongfully  put  out  of 
the  car,  he  had  a  right  to  re-enter,  and  if,  in  his  endeavor  to  do 
so,  he  received  an  injuiy  in  the  manner  stated  in  the  motion,  he 
was  entitled  to  recover  for  such  injury,  unless  there  M^as,  on 
his  part,  a  want  of  reasonable  care  and  prudence,  which  pro- 
duced, or  essentially  contributed  to  produce,  said  injury."  In 
this  part  of  the  opinion  all  the  judges  concurred. 

Upon  authority  then,  as  well  as  j^rinciple,  we  find  the  law  well 
settled,  that  a  coi'poration  may  as  well  be  liable  for  an  assault  and 
battery,  as  for  any  other  tort  which  may  be  committed  by  its 
servants.  The  same  authority,  as  well  as  the  same  reasons, 
\vhich  support  the  one,  must  maintain  the  other.  If  either  is 
denied,  both  must  be  rejected.  The  idea  that  a  corporation  can- 
not be  liable  for  beating  because  it  has  no  body  to  be  beaten, 
must  be  founded  on  the  assumption  that  no  party  can  inflict  an 
injury  which  it  is  not  capable  of  receiving.  We  confess  to  a 
want  of  respect  when  such  whimsical  notions  are  advanced  by 
grave  and  learned  Judges.  As  well  might  it  be  said  that  a  man 
cannot  commit  a  rape  because  he  cannot  be  the  subject  of  one. 

The  question  may  be  asked,  what  evidence  shall  be  required, 
to  show  that  the  act  of  the  agent  was  done  by  the  order  of  the 
company  so  as  to  make  it  responsible  for  such  act?  The  answer 
is  obvious,  and  has  been  indicated  by  the  quotation  al-  [  '^^"375  ] 
ready  made  from  Redfield  on  Railways.  The  same  evidence 
should  be  required  of  authority  from  the  company,  in  cases  where 
it  is  sought  to  be  made  responsible  for  a  tort,  as  in  cases  where  it  is 
sought  to  be  made  responsible  upon  a  contract.  If  a  man  oc- 
cupies the  position  of  general  superintendent,  conductor,  station 
agent  or  attorney,  for  a  comjDany,  and  is  in  the  open  and  noto- 
rious exercise  of  the  duties  of  such  position,  the  presumption  is 
that  he  has  been   appointed   by  the  proper  authorities  of  the 
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companj  to  such  place,  and  lias  been  authorized  by  the  company 
to  do  any  act  properly  pertaining  to  such  position,  and  within 
the  chartered  powers  of  the  company  to  do.  Under  an  enlarged 
and  liberal  construction  of  such  powers,  and  within  such  appro- 
priate sphere,  the  company  must  be  responsible  for  all  his  acts, 
as  much  as  if  an  express  order  of  the  board  of  directors  or 
stockholders  were  shown,  ordering  him  to  do  the  particular  act. 
The  public  cannot  deal  with  the  company  ■  in  person,  but  only 
through  its  agents,  and  cannot  be  required  to  go  and  examine 
the  written  records  of  its  proceedings,  to  see  who  have  been 
appointed  to  particular  places,  and  with  what  specific  pow- 
ers they  have  been  clothed.  It  is  enough,  if  the  company  suffers 
particular  persons,  openly  and  notoriously,  to  occupy  particular 
places  of  resjDonsibility  in  its  service,  without  contradiction. 
Such  acquiescence  estops  the  company  to  deny  the  appointment, 
and  appropriate  authority  incident  thereto.  Such  is  the  univer- 
sally adopted  rule  in  relation  to  contracts,  and  it  applies  with 
equal  propriety  to  torts. 

Much  was  said  upon  the  argument,  of  the  hardship  it  would 
impose  upon  railroad  companies  should  this  action  be  sustained. 
It  is  supposed  that  it  would  authorize  trespass  against  the  com- 
pany wherever  it  could  be  maintained  against  the  servant,  and 
that  the  action  on  the  case,  which  is  now  the  usual  remedy, 
would  be  superseded  for  trespass.  This  apprehension  is  not 
well  founded.  Hereafter,  as  heretofore,  the  usual  remedy  for 
torts  must  be  case,  and  not  trespass.  Wherever  the  command 
was  to  do  only  a  lawful  act,  and  the  servant  does  it  in  an  unlaw- 
ful way,  so  as  to  injure  another,  there  case  would  still  be  the 
proper  remedy.  Illinois  Central  Railroad  Company  y.  Reedy ^ 
17  111.  R.  580.  But  where  the  act  is  unlawful  in  and  of  itself, 
and  not  from  the  mode  of  doing  it,  trespass  would  lie.  This 
case  may  serve  to  illustrate:  Suppose  the  passenger  had  actually 
refused  to  pay  his  fare,  then  the  act  of  removing  him  from  the 
cars  would  have  been  lawful,  and  if  the  conductor  had  done  this 
lawful  act  so  carelessly  as  to  produce  an  injury,  the  remedy 
would  have  been  case  against  the  company;  but  as  he  did  not 
refuse  to  pay  the  fare  which  he  was  legally  bound  to  pay,  tlie 
[  *376  ]  act  of  attempting  to  remove  him  from  the  cars  was  itself 
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unlawful,  and  trespass  may  be  maintained.     There  may  also  be 
cases  where,  from  the  very  nature  of  the  injury,  trespass  would 
be  the  only  proper  form  of  action,  when,  of  course,  it  must  be 
resorted  to,  if  there  be  any  liability. 
The  judgment  must  be  affii'med. 

Judgment  affirmed. 


James  Newland,  Appellant,  v.  Augustus  C.  Marsh, 

Appellee. 

APPEAL  FROM  ADAMS. 

Eliza  Johnson,  Appellant,  v.  John  Bostock,  Appellee. 

APPEAL    FROM    BROWN. 

Benjamin    Gittings,     Plaintiff   in   Error,    v.     John 
Stearns,  Defendant  in  Error. 

ERROR   TO   HANCOCK. 

The  second  section  of  the  act  approved  March  2,^1839,  entitled  "  An  Act  to 
quiet  possessions  and  confirm  titles  to  lands,"  is  a  limitation  law  barring 
the  action  of  ejectment;  and  the  party  in  whose  favor  the  limitation  has  run, 
may  invoke  its  aid. 

The  statute  commences  to  run  when  the  party  having  color  of  title,  begins 
payment  of  the  series  of  taxes ;  and  the  bar  is  perfected,  when  the  pa3anent 
of  that  series  of  taxes,  (for  seven  years,)  under  color  of  title,  is  complete. 
And  the  party  may  avail  himself  of  the  bar,  whether  he  is  sued  whilst  in 
or  out  of  possession. 

It  would  seem  that  possession  of  the  land  during  the  whole  or  any  part  of  the 
seven  years,  was  unimportant  in  aid  of  the  bar. 

In  the  case  of  Newland  v.  Marshy  the  following  statement, 
shows  the  facts  of  the  case: 

This  was  an  action  of  ejectment  brought  by  the  appellee 
against  the  appellant,  to  recover  the  possession  of  the  JST.  W. 
12,  2  N.  6  W.,  in  Adams  county. 

The  declaration  was  served  October  27,  1856.  Plea  of  "  not 
guilty  "  filed  November  10,  1856. 
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By  agreement,  a  jury  was  dispensed  with,  and  the  case  sub- 
mitted to  the  court  for  triaL 

On  the  trial,  the  plaintiff  below  gave  in  evidence  a  patent 
from  the  United  States  to  George  Howell,  for  the  land  in  con- 
[*377]  troversy,  dated  May  13,  1818,  and  connected  himself 
with  said  patent  by  a  series  of  deeds,  the  last  of  which  was  a 
deed  from  "William  S.  Hopkins  and  others,  to  him,  the  said 
plaintiff,  dated  February  14,  1856.  It  was  admitted  that  the 
defendant  below  was  in  possession  of  the  land  at  the  commence- 
ment of  the  suit,  and  the  plaintiff'  rested  his  case. 

Tlie  defendant  below,  to  maintain  the  issue  on  his  part,  then 
produced,  and  read  in  evidence,  a  deed  from  James  T.  B.  Stapp, 
auditor  of  public  accounts,  to  Claiborne  B.  Berry,  for  the  land 
in  controversy,  dated  March  28,  1834,  and  which  was  issued 
upon  sale  of  said  land,  made  on  the  7th  January,  1832,  for  the 
tax  of  1831. 

The  defendant  tlien  connected  himself  with  said  auditor's 
deed  by  a  series  of  deeds,  the  last  of  whicli  was  a  deed  from 
Edwin  M.  Lewis,  George  Philler  and  Benjamin  B.  Comegys,  to 
said  defendant  for  said  land,  dated  A23ril  4, 1854. 

Defendant  did  not  rely  upon  said  deeds  as  evidence  of  para- 
mount title,  but  only  as  color  of  title  under  the  statute  of  lim- 
itations of  1839. 

Defendant  then  proved  that  his  grantors,  whilst  claiming  to 
be  the  owners  of  said  land,  had  paid  all  taxes  assessed  thereon 
for  the  years  1841,  1842,  1843,  1844,  1845,  1846,  1847, 1848, 
1849,  1850,  1851,  1852  and  1853,  and  that  he,  defendant,  iiad 
paid  all  taxes  assessed  on  said  land  for  the  years  1854,  1855 
and  1856. 

He  admitted  that  his  grantors,  whilst  they  so  claimed  to  be 
the  owners  of  said  land,  and  paid  taxes  thereon,  were  non-resi- 
dents of  the  State  of  Blinois. 

Defendant  further  proved  that  said  land  was  vacant  and  unoc- 
cupied until  the  summer  of  1854,  when  he  took  possession  of  it, 
claiming  to  be  the  owner  thereof  under  his  aforesaid  title,  and 
had  ever  since  continued  in  possession,  claiming  to  be  the  owner 
thereof,  and  that  between  the  time  of  taking  possession  and  the 
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commencement  of  this  suit,  he  had  enclosed  and  put  under  cul- 
tivation the  whole  of  said  land. 

This  was  all  the  evidence  in  the  case,  and  thereupon  the  court 
decided  that  said  possession  was  not  protected  by  the  statute  of 
limitations  of  1839,  found  the  issue  for  the  plaintiff  below,  and 
rendered  judgment  against  tlie  said  defendant  below;  and  said 
defendant  excepted. 

Tlie  appellant,  who  was  defendant  below,  now  assigns  for 
error  the  above  mentioned  decision  of  the  court,  and  the  find- 
ing and  judgment  thereon. 

This  case  was  heard  before  Sibley,  Judge. 

The  case  of  Johnson  v.  Bostock  presents  the  follow-  ['^'378] 
ing  state  of  facts: 

This  was  an  action  of  ejectment,  brought  bj  Bostock  against 
Johnson,  in  the  Brown  Circuit  Court,  to  recover  the  South  half 
of  the  S.  W.  quarter  of  Section  28,  Township  1  South,  Range  4 
AVest. 

A  jury  being  waived,  the  case  was  tried  by  the  court,  Walker, 
Justice,  presiding.  The  court  found  for  Bostock,  and  rendered 
juc*gment  in  his  favor  against  Johnson,  at  the  September  term 
thereof,  1857;  from  which  judgment  Johnson  appealed  to  this 
court. 

The  suit  was  commenced  April  21,  1857.  The  declaration  is 
in  the  usual  form.  Johnson  plead  the  general  issue.  Upon  the 
trial  below,  Bostock  proved  regular  conveyances,  in  due  form, 
for  the  land  in  question,  to  himself,  originating  with  a  patent 
from  the  United  States,  dated  January  1,  1819,  and  rested. 

Johnson,  for  the  purpose  of  showing  claim  and  color  of  title 
to  said  land,  made  in  good  faith,  proved  regular  conveyances  in 
due  form  for  the  same  to  himself,  originating  with  a  deed  from 
the  sheriff  of  Brown  county,  dated  July  5,  1844,  and  made  in 
pursuance  of  a  sale  of  said  land  in  1841  for  the  taxes  assessed 
thereon  for  1840,  and  ending  with  a  deed  to  himself,  dated 
January  13,  1854. 

He  also  proved  that  said  land  was  vacant  and  unoccupied 
until  the  latter  part  of  February  or  first  of  March,  1854,  when 
he  went  into  actual  possession  of  the  same,  and  has  continued 
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ill  sncli  possession  of  the  same  ever  since,  claiming  the  same  as 
his  o^vn,  under  and  by  virtue  of  said  conveyance  to  liiin. 

He  also  proved  that  taxes  had  been  assessed  upon  said  land 
each  year  from  1844  to  1856,  both  inclusive.  That  the  persons 
through  whom  he  claimed  said  land  by  said  conveyances  had 
regularly  paid  all  of  said  taxes  from  1844  to  1853,  both  inclu- 
sive, and  that  he  himself  had  regularly  paid  all  such  taxes  for 
the  years  1854,  1855  and  1856:  all  being  paid  in  due  time,  and 
before  the  commencement  of  this  suit. 

The  foregoing  is  the  substance  and  effect  of  the  testimony 
below,  as  appears  from  the  bill  of  exceptions  filed  in  the  case. 

Upon  the  finding  of  the  court  below  being  announced,  John- 
son moved  for  a  new  trial,  for  the  following "  reasons : 

1st.  Because  said  finding  was  contrary  to  the  evidence  in 
the  case;  and 

2nd.     Because  the  same  was  contrary  to  the  law  of  the  case. 
But  the  court  overruled  said  motion,  and  Johnson  excepted. 
The  court  thereupon  rendered  its  final  judgment  in  the  cause, 
which  is  in  the  usual  form. 

To  which  opinion  and  decision  of  the  court  in  rendering  said 
[*379]  judgment,  Johnson  at  the  time  excepted;  and  he  now 
assiijns  for  error: 

1st.  The  said  finding  of  the  issue  below  in  favor  of  said 
Bostock. 

2nd.  The  overruling  of  his,  the  sajd  Johnson's,  said  motion 
for  a  new  trial. 

3rd.  The  rendering  of  said  final  judgment  against  said 
Johnson. 

4th.  The  rendering  of  said  final  judgment  in  favor  of  said 
Bostock,  instead  of  in  favor  of  said  Jolmson. 

In  the  case  of  Glttings  v.  Stearns,  the  record  shows  the  fol- 
lowing facts: 

This  was  an  action  of  ejectment  brought  by  the  defendant  in 
error,  against  the  plaintiff"  in  error,  to  recover  the  possession  of 
the  S.  W.  29,  7  N.,  5  W.,  in  Hancock  county. 

The  declaration  was  served  February  23,  1855.  Plea  of  "not 
guilty"  filed  March  15,  1855. 

On  the  trial,  the  plaintiff  below  gave  in  evidence  the  exempli- 
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fication  of  a  patent  from  the  United  States,  to  Asa  Eobbins,  for 
the  land  in  controversy,  said  j)atent  having  been  issued  May  8, 
1818,  and  the  exemplification  which  was  given  in  evidence  hav- 
ing been  certified  October  18,  1855;  also  a  deed  from  said  Asa 
,Eobbins  to  Wm.  Hobbs,  Jr.,  dated  March  9, 1854,  for  said  land, 
and  deduced  title  in  himself  to  said  land,  by  a  regular  succes- 
sion of  conveyances  therefor,  from  the  said  Hobbs  to  him,  said 
plaintifi". 

It  was  admitted  that  the  defendant  below  was  in  possession 
of  the  land  at  the  commencement  of  this  suit,  and  the  plaintiff 
below  rested  his  case. 

The  defendant,  to  maintain  the  issue  on  his  part,  produced 
and  read  in  evidence  a  deed  from  James  T.  B.  Stapp,  Auditor 
of  Public  Accounts  of  the  State  of  Illinois,  to  ISTinian  Edwards, 
for  said  quarter  section  of  land,  said  deed  bearing  date  January 
23, 1832,  and  having  been  issued  in  pursuance  of  a  sale  made 
of  said  land,  by  said  auditor,  on  the  9th  day  of  January,  1830, 
for  the  tax  of  1829. 

Defendant  below  then  offered,  and  read  in  evidence,  succes- 
sive deeds  for  said  land,  by  which  the  title  to  said  land  was  reg- 
ularly transmitted  from  the  said  Ninian  Edwards  to  him,  the  said 
defendant,  the  deed  to  said  defendant  for  said  land  being  dated 
July  6,  1849. 

Defendant  did  not  rely  upon  said  deeds  as  evidence  of  para- 
mount title,  but  only  as  color  of  title  under  the  statute  of  limi- 
tations of  1839. 

Defendant  then  proved  that  he  and  those  under  whom  he 
claimed  had  paid  all  taxes  assessed  upon  said  land  for  the  years 
1844,  1845,  1846,  1847,  1848,  1849,  1850,  1851,  1852,  [*380] 
1853,  1854,  and  1855,  and  that  said  land  was  vacant  and  unoccu- 
pied until  the  spring  of  1852,  when  he  took  possession  of  it, 
claiming  to  be  the  owner  thereof,  under  his  aforesaid  title,  en- 
closed said  land  and  put  it  under  cultivation,  and  had  continued 
in  possession  thereof  ever  since,  claiming  to  be  the  owner. 

This  was  all  the  evidence  in  the  case;  and  thereupon  the 
court,  Sibley,  Judge,  decided  that  said  possession  was  not  pro- 
tected by  the  statute  of  limitations  of  1839,  found  the  issue  for 
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the  plaintifl'  below,  and  rendered  judgment  against  the  said 
defendant  below;  and  the  defendant  excepted. 

The  plaintiff  in  error,  who  was  defendant  below,  now  assigns 
for  error  the  above  mentioned  decision  of  the  court,  and  the 
finding  and  judgment  thereon. 

By  agreement  the  case  was  tried  by  the  court  below,  without 
the  intervention  of  a  jury. 

Browisting  &  BusHNELL,  for  IsTewland  and  Marsh. 

"Wheat  &  Geoveb,  for  Johnson. 

"Williams,  Grimshaw  &  Williams,  with  whom  was  E.  W. 
Hazzard,  for  Appellees  and  Defendant  in  Error. 

Skinner,  J.  Tlie  defendants  in  these  three  cases  showed 
color  of  title  made  in  good  faith,  and  payment  of  taxes  under  such 
title  for  seven  successive  years,  whilst  the  land  was  vacant  and 
unoccupied,  and  were  served  with  declaration  afterwards,  and 
when  in  possession.  They  seek  to  defend  their  possessions,  Jirst, 
upon  the  ground  that  by  force  of  the  second  sectioiiof  the  act  of 
the  legislature,  approved  March  2,  1839,  and  entitled  ^'An  Act 
to  quiet  possessions  and  conjlrtn  titles  to  lands^"^  they  are  seized 
in  fee  simple  of  the  land;  and,  second^  upon  the  ground  that, 
treating  this  section  as  a  limitation  of  the  remedy,  the  plaintiffs' 
actions  are  barred. 

"We  will  examine  these  positions  in  connection: 

'.  h3  first  section  of  this  act  provides:  "That,  hereafter,  every 
person  in  the  actual  possession  of  land  or  tenements,  undei 
claim  or  color  of  title  made  in  good  faith,  and  who  shall,  for 
seven  successive  years  after  the  passage  of  this  act,  continue  in 
such  possession,  and  shall  also,  during  said'  time,  pay  all  taxes 
leo-ally  assessed  on  such  land  or  tenements,  shall  be  held  and 
adjudged  the  legal  owner  of  such  land  or  tenements,  to  the  ex- 
tent and  according  to  the  purport  of  his  or  her  paper  title." 

The  second  section  provides  that,  "  Hereafter,  wlienever  any 

person  having  color  of  title,  made  in  good  faith,  to  vacant  and 

unoccupied  land,  shall,  after  the  passage  of  this   act,  pay  all 

[  *381  ]  taxes  legally  assessed  thereon,  for  seven  successive  years, 
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lie  or  slie  shall  be  deemed  and  adjudged  the  legal  owner  of  said 
vacant  and  unoccupied  land,  to  the  extent  and  according  to  the 
purport  of  his  or  her  paper  title." 

The  third  section  gives  to  owners  under  legal  disability  the 
right  to  avoid  the  forfeiture  of  their  lands  under  the  second 
section,  bj  paying  "  to  the  person  or  persons  who  have  paid 
the  same,"  within  three  years  after  their  legal  disability  is 
removed,  "  all  taxes,  with  interest  thereon  at  the  rate  of  twelve 
per  cent.  ]3er  annum,  that  have  been  paid  on  such  vacant  and 
unoccupied  land." 

The  first  section  of  this  act,  notwithstanding  the  language 
used,  has  been  uniformly  treated  by  this  court  as  a  limitation 
law — a  law  barring  the  remedy.  Irving  v.  Brownell^  11  111.  R. 
402;  Woodward  v.  Blanchard,  16  111.  R.  424;  McConnel  v. 
Street,  IT  111.  R.  253;  McClellan  v.  Kellogg,  ibid.  498. 

In  the  case  of  Harding  v.  Butts,  18  111.  502,  this  court  held 
that,  under  the  second  section  of  this  act,  color  of  title  to,  and 
payment  of  taxes  for  seven  years  on,  vacant  and  unoccuj^ied 
land,  could  not  operate  to  vest  in  the  party  having  the  color  of 
title  and  paying  the  taxes,  the  title  to  the  land;  and  that  this 
section,  if  construed  to  effect  such  result,  would  be  unconstitu- 
tional and  void. 

This  decision,  concurred  in  by  the  whole  court,  and  having 
become  a  rule  of  property,  we  are  now  called  upon  to  overrule. 
The  importance  of  the  question,  as  well  on  account  of  the  prin- 
ciple, as  the  large  amount  of  propertj^  involved,  justifies  a  re- 
examination of  the  grounds  of  that  decision. 

The  judicial  department  of  the  government,  being  ordained 
for  the  administration  of  the  laws,  under  the  sanctions  of  and 
in  obedience  to  the  mandates  of  the  federal  and  State  constitu- 
tions, and  the  limits  upon  the  legislative  jDOwer  in  them  con- 
tained, will  consider  acts  of  the  legislature  in  connection  with 
those  constitutions  and  their  limitations,  and  give  the  force  of 
lav)  to  acts  of  the  legislature  in  so  far,  and  in  so  far  only,  as  they 
are  within  the  competency  of  the  law-making  power. 

And,  although  the  courts  will  never  pronounce  acts  of  the 
legislature  unconstitutional  without  mature  reflection  and  clear 
conviction,  yet,  under  no  specious  pretext  or  sophistical  reason- 
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iiig,  can  they  rightfully  avoid  the  high  and  imperative  duty  im- 
posed, of  declaring  them  void,  whenever,  in  their  enactment, 
the  legislature  assumes  powers  not  within  the  scope  of  legisla- 
tion, and  withheld  from  it  or  reserved  to  another  department, 
by  the  written  constitutions  of  the  country. 

The  constitution  of  this  State  declares  that,  "  The  powers  of 
[*382]  the  government  shall  be  divided  into  three  distinct  de- 
partments, each  of  them  to  be  confided  to  a  separate  body  of 
magistracy,  to  wit:  Those  which  are  legislative,  to  one;  those 
which  are  executive,  to  another;  and  those'which  are  judicial,  to 
another."  And  prohibits  each  department  from  exercising  any 
power  confided  to  another.     Const.,  Art.  2,  Sees.  1,  2. 

The  legislative  authority  is  vested  in  the  General  Assembly; 
the  executive  in  the  Governor;  and  the  judicial  in  the  courts; 
Const.,  Art.  3,  Sec.  1 ;  Art.  4,  Sec.  1 ;  Art.  5,  Sec.  1. 

The  powers  of  government  are  thus  wisely  distributed  among 
the  three  independent  departments,  and  each  is  prohibited  from 
exercising  only  such  authority  as  is  specially  confided  to  it; 
thereby  creating  cliecks  and  balances  indispensable,  in  a  repre- 
sentative government,  to  the  security  of  the  people  against 
ursurpation  and  the  preservation  of  their  rights  and  institutions 
\nfact  as  well  as  mform. 

It  is  the  province  of  the  judiciary  to  declare  what  is  the  law, 
in  any  given  case  for  judicial  determination,  and  to  enforce  only 
valid  enactments  of  the  legislature. 

An  act,  therefore,  of  the  legislative  department,  notwith- 
standing the  powers  confided  to  it,  when  brought  in  question 
judicially,  must,  of  necessity,  be  held  void;  otherwise,  the  nat- 
ural tendency  to  the  concentration  of  power  in  the  most  power- 
ful branch  of  the  government,  would,  in  time,  effect  a  silent,  but 
sure  revolution  in  our  political  system.  The  legislative  depart- 
ment assuming,  and  being  allowed  to  judge  of  the  character  and 
extent  of  its  own  powers,  would  soon  become  the  ex  parte 
arbiter  of  private  rights,  and  the  frequent  dispenser  of  justice 
between  citizen  and  citizen,  unrestrained,  and  according  to  its 
own  notions  of  right. 

The  people  have  wisely,  by  constitutional  provisions,  guarded 
against  such  consequences,  and  so  long  as  these  provisions  are 
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sacredly  regarded  and  enforced,  their  rights  of  person  and  prop- 
erty will  remain  secure  from  aggression  under  color  of  authority. 

The  constitution  of  this  State  provides,  that  no  freeman  shall, 
"  in  any  manner,  be  deprived  of  life,  liberty,  or  property,  but 
by  the  judgment  of  his  peers  or  the  law  of  the  land." 

These  provisions — a  part  of  our  ancestors'  Magna  Charta — 
are  embodied  substantially  into  all,  it  is  believed,  of  the  con- 
stitutions of  the  States  of  the  Union;  and  by  uniform  judicial 
interpretation,  the  words,  "  by  judgment  of  his  peers,"  mean  a 
trial  by  jury  in  the  courts,  according  to  the  accustomed  course 
of  judicial  proceedings;  and  the  words,  "law  of  the  land,"  a 
trial  in  the  courts  according  to  such  com*se  of  judicial  proceed- 
ings. 

The  citizen  cannot  be  deprived  of  his  property  by  involuntary 
divestiture  of  his  right  to  it,  or  by  such  transfer  of  it  to  [  *3S3  ] 
another,  except  by  judgment  of  law;  and  the  legislature,  having 
no  judicial  power,  cannot  impart  to  their  enactments  the  force 
of  a  judicial  determination. 

The  legislative  power  extends  only  to  the  making  of  laws, 
and  in  its  exercise,  is  limited  and  restrained  by  the  paramount 
authority  of  the  Federal  and  State  constitutions.  It  cannot 
directly  reach  the  property  or  vested  rights  of  the  citizen,  by 
providing  for  their  forfeiture  or  transfer  to  another,  without  trial 
and  judgment  in  the  courts;  for  to  do  so,  would  be  the  exercise 
of  a  power  which  belongs  to  another  branch  of  the  government, 
and  is  forbidden-  to  the  legislative.  It  is,  however,  said  that  these 
trials  satisfy  the  requisitions  of  the  constitution,  and  are  all  that 
is  contemplated  by  the  pro^tisions  alluded  to.  This  is  a  fallacy 
too  patent  for  special  notice. 

These  ejectments  are  brought  to  try  the  title,  or  right  of  pos- 
session, to  the  lands  in  controversy,  and  the  defendants  cannot 
recover  upon  paramount  title,  to  he  made  and  created  in  them  Inj 
the  judgments  in  these  actions.  If  they  recover  upon  paramount 
title,  it  is  because  the  court  finds  the  title  in  them;  not  by  vir- 
tue of  anything  in  these  actions,  but  because  pre-existing  facts, 
established,  liave  conferred  upon  them  the  title. 

Altliough  the  legislature  cannot  divest  titles,  and  destroy 
vested  rights,  the  same  provisions  alluded  to^  have  existed,  as 
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constitutional  law,  for  ages  in  the  motlier  conntiy,  are  adopted 
and  re-asserted  bv  ns,  and  with  them  have  gone,  side  by  side, 
the  various  limitation  laws  of  both  countries.  The  ground, 
however,  upon  which  they  are  held  consistent  with  the  para- 
mount rule  stated,  is,  that  they  apply  to  the  remedy  only,  aiford- 
ing  reasonable  and  adequate  opportunity  for  enforcement  of 
the  right.  In  other  words,  if  the  law  strikes  at  the  right,  and 
by  its  own  force,  or  in  connection  with  facts  aliunde,  in  them- 
selves immaterial,  annihilates  it,  or  confers  the  right  upon 
another,  the  leijislature  exercises  a  judicial  power,  whicli  it 
cannot  do.  But  such  is  not  the  nature  of  limitation  laws. 
Under  them,  the  rio-ht  remains  after  the  bar  of  the  action  is 
complete,  but  without  remedy  of  enforcement.  "  ISTo  law  impair- 
ing the  ol>ligation  of  contracts,  shall  ever  be  made."  Const. 
111.,  Art.  13,'  Sec.  17. 

"Whatever  rights  of  property  we  have,  held  derivatively,  are 
founded  in  and  rest  upon  contract,  by  force  of  whieli,  under  the 
laws  of  society,  we  may  hold,  enjoy  and  protect  what  we  thus 
have.  And  it  matters  not,  in  principle,  whether  the  property 
rest  in  contract,  executory  or  executed,  in  grant  from  an  indi- 
vidual or  from  government,  in  action  or  possession — be  in  lands, 
rights  or  obligations — it  is  alike  within  the  protection  of  this 
[  *384  ]  clause,  and  inviolate.  Yet  the  legislature  may  control 
the  remedy  for  enforcement  of  these  rights  and  duties,  and  for 
any  invasion  of  them,  of  whatever  character  tliey  maybe,  by  pro- 
viding a  period  within  which  the  remedy  shall  be  resorted  to; 
but  it  cannot  divest  the  right,  or  declare  the  grant  or  obligation 
null.  The  i"ight  or  duty  remains,  notwithstanding  the  limitation 
of  the  remedy,  and  the  party  against  whom  the  riglitis  asserted, 
may  waive  the  bar,  and  tlien  the  right  or  duty  is  enforced. 

Although  the  remedy  is  barred,  the  right  or  dnty  continues, 
but  without  means  of  coercive  enforcement,  yet  the  party,  volun- 
tarily submitting  to  the  remedy,  or  performing  the  obligation 
or  duty,  is  concluded. 

The  debt  barred,  continues  as  a  moral  obligation  or  duty, 
M'hich  is  sufficient  consideration  to  sustain  a  new  promise,  to 
which  the  remedies  of  the  law  attach,  as  upon  a  new  contract. 
Keener  v.  Crull,  19  111.  K.  189;  Ayers  v.  Richards,  12  111.  K. 
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146.  The  riglit,  therefore,  is  not  annihilated  by  limitation  of 
the  remedy.  And  such  is  the  principle  under  statutory  provis- 
ions and  equity  rules,  shutting  out  parties  for  laches,  from 
asserting  right  or  title  against  the  innocent  and  vigilant.  The 
law  does  not  divest  the  right,  but  postpones  or  forbids  the  set- 
ting it  up  against  the  meritorious  party  only. 

Whenevei*  an  act  of  the  legislature  can  be  so  construed  and 
applied  as  to  avoid  conflict  with  the  constitution,  and  give  to  it 
the  force  of  law,  such  construction  will  be  adopted  by  the  courts. 
Therefore,  acts  of  the  legislature,  in  terms  retrospective,  and 
which,  literally  interpreted,  would  invalidate  and  destroy  vest- 
ed rights,  are  upheld  by  giving  them  prospective  operation 
only;  for,  applied  to  and joperating  upon  future  acts  and  tra?hs- 
actions  only,  they  are  rules  of  property  under  and  subject  to 
which  the  citizen  acquires  property  rights,  and  are  obnoxious  to 
no  constitutional  limitation;  but  as  retroactive  laws,  they  reach 
to  and  destroy  existing  rights,  through  force  of  the  legislative 
will,  without  a  hearing  or  judgment  of  law.  So  will  acts  of 
the  legislature  having  elements  of  limitation,  and  capable  of 
being  so  applied  and  administered,  although  the  words  are  broad 
enough  to  and  do,  literally  read,  strike  at  the  right  itself^  be 
construed  to  limit  and  control  the  remedy;  for  as  such  they  are 
valid,  but  as  weapons  destructive  of  vested  rights,  they  are  void, 
and  such  force  only  will  be  given  the  acts  as  the  legislature 
could  impart  to  them. 

The  theory  of  limitation  laws  is,  that  they  affect  the  remedy — 
limiting  the  period  within  which  rigkts  may  be  asserted  or 
remedies  resorted  to — affording  a  time  and  opportunity  of 
enforcing  rights  by  legal  remedies,  and  leaving  the  right  un- 
touched, but  regulating  or  limiting  the  use  of  the  remedy  for 
assertion  of  the  right  or  recovery  of  the  thing  to  which  [  *385  ] 
it  relates.  And  upon  no  other  ground  can  the  second  section 
of  the  act  of  1839  be  upheld  and  enforced,  as  within  the  limits 
of  the  legislative  j)ower. 

The  language:  "Shall  be  held  and  adjudged  the  legal  owner 
of  such  land  to  the  extent,  and  according  to  the  purport,  of  his 
or  her  paper  title,"  is  contained  in  the  first  as  well  as  the  second 
section  of  the  act;  and  the  first  section  having  been  uniformly 
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treated  by  this  court  as  a  limitation  of  the  remedy,  it  wonkl 
seem  to  follow  that  the  second  section  may  be  so  construed 
and  enforced.  But,  treating  the  second  section  according  to  the 
literal  import  of  the  words,  the  effect  is,  that  the  title  of  the 
owner  is  taken  from  him  and  conferred  upon  another,  by  force 
of  the  acts  of  paying  the  taxes  for  the  seven  years  under  color 
of  title,  and  such  construction,  we  hold,  would  render  this 
section  null  and  void.  Boioman  v.  Ifiddleton,  1  Bay  R  252; 
The  Frojyrietors,  etc.,  v.  Lahoree,  2  Greenleaf's  R.  275;  Shep- 
pard  V.  Johnson,  2  Humphrey's  R  285  ;  The  Governor  v. 
Porter,  5  ibid.  165;  Pearce  v.  Patton,  7  B.  Monroe  R  162; 
Crenshaw  v.  The  Slate  liiver  Company,  6  Randolph  R.  245 ; 
The  Regents,  etc.,  v.  'Williams,  9  Gill  &  John.  R.  365;  Har- 
ness V.  The  Chesapeake,  etc.,  1  Md.  Oh.  R.  248;  Broion  v. 
JIumel,  6  Penn.  R.  86;  De  Chastelhix  v.  FaircMld,  15  Penn. 
R.  18;  Fletcher  v.  Peck,  6  Cranch  R.  87;  Poe  ex  clem. 
Gaines  v.  Buford,  1  Dana  R.  481;  Tlie  People  v.  The  Board 
Stipermsors,  etc.,  4:  Barbour's  S.  C.  R.  64;  Emhury  v.  Conner, 
3  Comstock  R.  511;  Yarich  v.  Smith,  5  Paige's  Ch.  R.  137; 
Pash  V.  Van  KleecJc,  7  John.  R.  477. 

We  hold  this  section  to  be  a  limitation  law,  barring  the 
action,  and  nothing  more,  and  it  follows,  therefore,  that  when 
the  party  in  whose  favor  the  limitation  has  run,  is  in  a  position 
to  use  it — is  sued — he  may  invoke  the  law  in  bar  of  the  action. 

The  statute  commences  to  run  when  the  party  having  color 
of  title  begins  j^ayment  of  the  series  of  taxes,  and  the  bar  is 
perfected  when  the  payment  of  that  series  of  taxes,  under  the 
color  of  title,  is  complete. 

It  does  not  commence  running  only  from  possession  taken  of 
the  land,  but  from  the  time  of  tlie  concurrence  of  the  two 
tilings — the  color  of  title  and  payment  of  taxes — and  has  per- 
formed its  office,  when  the  color  of  title  and  payment  of  taxes 
have  gone  together  for  the  period  of  limitation;  and  it  is  the 
same  to  the  party  availing  himself  of  the  bar  whetlier  lie  is 
sued  whilst  in  or  out  of  possession.  The  statute  is  anomalous, 
and,  to  give  it  eifect,  must  be  interpreted  consistent  with  the 
analogies  of  limitation  laws.  The  case  of  PoNj  v.  Bowen,  9 
Penn.- R.  71,  is  consistent  with  this  construction.  The  Peiin- 
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Bjlvania  law  barred  the  remedy  against  the  holder  of  [  *386  ] 
the  tax  title  in  five  years  after  the  tax  sale,  and,  like  our  law, 
possession  in  the  defendant  was  not  necessary  to  maintain  eject- 
ment; and  the  court  held  that  the  limitation  commenced  to  run 
from  the  sale. 

The  judgments  are  reversed  and  the  causes  remanded. 

BkeesEj  J.     I  concur  in  the  above  judgment. 

Judgments  reversed. 


Thomas  Davis  et  al.,  Appellants,  v.  Shapleigh,  Day 

et  al.,  Appellees. 

AGREED  CASE  FROM  MORGAN. 
An  attachment  proceeding'  does  not  abate  by  the  death  of  the  defendant. 

Before  the  April  term  of  the  Greene  Circuit  Court,  A.  D. 
185-i,  attachments  were  issued  by  the  clerk  of  that  court  against 
one  William  Pankey,  at  the  suit  of  Duvall,  Keighler  &  Dorsey, 
Shapleigh,  Day  &  Co.,  Eddy,  Jameson  &  Co.,  Manny,  "Weld  & 
Drake,  and  many  other  parties,  which  attachments  were  levied 
by  the  sheriff  of  Greene  county,  on  certain  personal  j^i'operty 
in  the  hands  of  Thomas  Davis,  Eansom  Davis  and  John  B. 
Choquette,  who  severally  gave  bond  according  to  the  statute  for 
the  delivery  of  the  same,  each  for  the  property  in  his  possession. 

The  -wa-its  of  attachment  were  also  served  by  the  sheriff  of 
said  county  on  Thomas  Davis,  Hansom  Davis,  John  B.  Cho- 
quette, John  Amos,  Alfred  Ayers,  Rescorick  Ayers,  John 
"Wyatt,  Jqshua  Jones,  and  William  M.  ISTeece  and  others,  as 
garnishees.  The  affidavits  upon  which  the  attachments  were 
issued,  charged  as  follows:  That  said  William  Pankey  has  de- 
parted from  this  State,  with  the  intention  of  having  his  effects 
removed  from  the  said  State  of  Illinois.  Publication  was  made, 
and  at  the  April  term,  1854.  of  the  Greene  Circuit  Court,  the 
following  proceedings  were  entered  of  record: 

Tliomas  Davis  interplead,  claiming  the  property  levied  on  at 

the  suit  of  Shapleigh,  Day  &  Co. 

459 


386  SPEIXGFIELD, 


Da^-is  et  al.  v.  Shapleigh,  Day  et  a.l. 


Ransom  Davis  and  John  B.  Clioquette  interplead,  claiming 
tlie  personal  property  levied  on  at  the  suit  of  Duvall,  Keighler 
&  Dorsej,  and  Mannj,  Weld  &  Drake. 

['•'387]     At    the  same   term   the  following  order  was  made 
by  the  court : 

Duvall,  Keighler  &  Dorsey,  ) 

vs.  >  Attachment. 

William  Pankey.  ) 

Came  the  parties  by  their  attorneys,  and  on  motion,  Hansom 
Davis  filed  his  plea  of  interpleader  herein. 
Shapleigh,  Day  &  Co.,  ) 

vs.  y  AttacJiinent. 

William  Pankey.  ) 

Came  the  parties  by  their  attorneys,  and  on  motion,  Thomas 
Davis  filed  his  plea  of  interjDleader  herein,  and,  on  motion,  the 
defendant  filed  a  plea  in  abatement. 

Duvall,Keighler&  Dorsey,  |  i  Shapleigh,Day  &  Co., 

vs.  V  Attachmetit.  \  vs. 

William  Pankey.  )  (     William  Pankey. 

Shapleigh  &  Day,  )  [  Eddy,  Jameson  &  Co., 

vs.  >     Attachment.     X  vs. 

William  Pankey.     )  (       William  Pankey. 

And  sixteen  otlier  cases  against  same  defendant. 

By  consent,  it  is  ordered  that  the  venue  in  the  above  entitled 
causes  be  changed  to  the  county  of  Morgan,  Thomas  Davis, 
Ransom  Davis,  John  B.  Clioquette,  having  filed  their  inter- 
pleaders, claiming  the  property  levied  on  by  virtue  of  the 
above  attachments,  a  list  of  the  j)roperty  claimed,  being  ap- 
pended to  the  pleas,  and  on  their  motion  the  venue  is  changed 
as  to  them  in  the  cases  in  which  they  interplead;  and  it  is 
agreed  that  the  costs  of  the  interpleaders  are  to  be  paid  by  the 
interpleading  parties,  and  all  other  costs  abide  tlie  event  of  the 
suit.  It  is  therefore  ordered  by  the  court.  That  the  clerk  of 
this  court  transmit  all  the  papers  herein,  together  with  copies 
of  the  record,  to  the  clerk  of  the  Morgan  Circuit  Court. 

Afterwards,  at  the  March  term  of  the  Morgan  Circuit  Court, 
to  wit  :  on  tlie  28th  day  of  March,  1855,  Thomas  Davis,  gar- 
nishee, etc.,  suggested  that  William  Pankey  died  on  the  —  day 
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of  May,  A.  D.  1854,  and  filed  affidavits  in  support  thereof,  and 
moved  tlie  court  as  follows  : 

Shapleigh,  Day  &  Co.,  | 

vs.  >  Attachment. 

William  Pankej.        ) 
Thomas  Davis,  garnishee  herein,  comes  and  moves  the  court 
that  he  be  discharged  for  the  following  reasons : 

1st.     Because  the  defendant,  since  the  suing  out  of  the  attach- 
ment herein,  has  departed  this  life. 

2nd.     Because,  by  the  death  of  defendant,  the  attach-  [*388  ] 
ment  is  dissolved. 

"Which  said  motion  the  court  overruled  pro /orma. 
At  the  same  term  of  the  Morgan  Circuit  Court,  the  following 
proceedings  were  had : 

Shapleigh,  Day  &  Co.,  1 

vs.  >  Attachment. 

William  Pankey.        ) 

In  this  case  came  the  plaintiffs  by  their  attorneys,  Hodges  & 
Smith,  the  death  of  the  defendant  having  been  hitherto  sug- 
gested, as  also  came  Wilford  D.  Wyatt,  as  administrator  of 
said  deceased,  in  proper  person,  into  open  court,  and  confessed 
judgment  in  favor  of  the  plaintiffs  for  the  sum  of  six  hundred 
and  fifty-one  dollars  and  seventy-five  cents,  damages  and  cost  of 
suit.  It  is  therefore  considered  by  the  court  that  the  said  plain- 
tiffs recover  of  the  said  Wilford  D.  Wyatt,  as  administrator  as 
aforesaid,  said  damages  and  costs.  It  is  also  ordered  by  the 
court  that  scire  fades  be  issued  against  garnishees  in  this  case, 
returnable  to  the  next  term  of  this  court,  to  which  this  cause  is 
continued. 

And  similar  orders  were  entered  of  record  in  all  the  cases 
named  in  the  record  of  Greene  Circuit  Court. 

And  afterwards,  to  wit:  at  the  October  term  of  the  Morgan 

Circuit  Court,  the  following  proceedings  were  had  in  said  court: 

Shapleigh,  Day  &  Co., 

vs. 

Wilford  D.  Wyatt,  Adm'r. 

Thomas  Davis  comes  and  moves  the  court  here  to  direct  the 
cancellation  of  the  bond  given  by  him  for  the  delivery  of  the 
property  herein  attached,  for  the  following  reasons  : 
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1st.  Because,  since  the  issuing  of  tlie  attachment  herein,  the 
defendant  has  departed  this  life. 

2nd.  Because,  by  the  proceedings  herein,  as  appears  of 
record,  the  said  property  has  been  released  from  said  attach- 
ment. 

And  Bansom  Davis  made  a  similar  motion  in  the  cases  of 
Duvall,  Keighler  &  Dorsey,  and  Manny,  Weld  &  Drake,  and 
filed  similar  reasons. 

"Wliich  said  motions  having  been  heard  by  the  court,  it  was 
ordered,  pro  forma,  that  the  same  be  overruled. 

And,  therefore,  it  was  agreed  by  the  counsel  for  the  said 
plaintiffs,  and  the  counsel  for  the  said  Thomas  Davis  and 
Ransom  "Davis,  that  the  following  questions  of  law  arise  in  the 
cases  aforesaid  : 

[*3S9]     1st.     Do  the  attachments  issued  herein  abate  by  the 
death  of  said  William  Pankey  ? 

2nd.  Is  the  property  seized  under  the  attachments,  released 
therefrom  by  the  death  of  the  defendant? 

3rd.  Are  the  garnishees  discharged  by  the  death  of  the 
defendant  in  the  attachments? 

4th.  Is  the  property  attached,  released  by  the  judgment 
against  Wilford  D.  Wyatt,  administrator,  and  are  the  garnishees 
released? 

5th.  Can  any  further  proceedings  be  had  against  the  gar- 
nishees, and  can  they  be  required  to  answer  in  Morgan  county? 

Hodges  &  Smith,  Attorneys  for  Plaintiffs. 

Palmek  &  Pitman,  Attorneys  for  Defendants. 

Caton,  C.  J.  The  only  question  in  this  case  is,  whether  the 
eighth  section  of  our  abatement  law  applies  to  proceedings  by 
attachment.  With  some  reluctance,  we  find  ourselves  con- 
strained by  the  seventh  and  thirty-fifth  sections  of  the  attach- 
ment law,  to  hold  that  it  does.  The  eighth  section  of  the 
abatement  law  provides  that  where  there  is  but  one  defendant 
in  an  action  which  might  be  prosecuted  against  heirs,  devisees, 
executors  or  administrators,  and  he  dies  before  final  judgment, 
the  action  shall  not  thereby  abate,  but  his  death  may  be  sug- 
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gested  on  the  record,  and  Lis  proper  representatives  made 
parties  defendants  to  the  action.  We  appreciate  the  force  of 
the  objections  wliich  were  urged  against  applying  this  section 
to  attachment  proceedings,  and  were  we  not  controlled  by  what 
we  consider  the  peremptory  requirements  of  the  statute,  clearly 
indicating,  as  we  think,  the  intention  of  the  legislature,  that  it 
shall  be  apj^licable,  we  should  be  inclined  to  hold  that  an  at- 
tachment is  abated  by  the  death  of  the  defendant  before  judg- 
ment. The  seventh  section  of  the  attachment  law,  after  speci- 
fying by  what  names  defendants  may  be  sued  by  attachment, 
proceeds :  "  And  heirs,  executors  and  administrators  of  de- 
ceased defendants  shall  be  subject  to  the  provisions  of  this 
chapter  in  all  cases  in  which  it  may  be  applicable  to  them." 
Now  this  shows  that  it  was  the  intention  of  the  legislature  that 
the  decease  of  the  defendant  should  not  necessarily  abate  the 
proceeding,  for  it  provides  that  their  representatives  shall  be 
subject  to  the  provisions  of  the  law  whenever  it  is  apj)licable  to 
them.  Without  stopping  to  explain  what  is  meant  by  the  term 
"  applicable  to  them."  it  is  clear  that  it  was  the  purpose  of  the 
legislature  that  attachment  suits  might,  in  some  cases  at  least, 
be  continued  against  them.  It  certainly  was  not  the  design  of 
this  provision  to  give  an  original  attachment  against  [*390] 
them,  otherwise  it  would  have  used  the  word  debtor,  instead  of 
"defendant."  No  man  could  die  a  defendant  unless  the  pro- 
ceeding was  pending  against  him  at  the  time  of  his  death.  But 
even  if  we  could  get  over  this  seventh  section,  the  thirty-fifth 
section  presents  and  insuperable  difficulty.  It  is  this:  "The 
provisions  of  chapter  one,  of  the  Revised  Statutes,  shall  be  ap- 
plicable to  proceedings  in  attachment,  as  to  other  cases."  That 
chapter  one  is  our  abatement  law,  to  the  eighth  section  of  which 
we  have  already  referred.  It  is  but  begging  the  question  to  say 
that  none  of  the  provisions  of  that  chapter  are  applicable  to 
attachment  proceedings.  The  legislature  has  said  that  they  shall 
be  applicable,  and  so  we  are  bound  to  apply  them  in  some  way, 
and  with  such  application  make  it  work  as  harmonious  as  we 
can.  There  is  no  avoiding  this  mandate  of  the  law,  except  by 
repealing  it,  which  we  have  not  the  authority  to  do. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 
Judgment  affirmed.  463 
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Samuel  Laughlin^,  Plaintiff  in  Error,  -y.  Thomas  A. 
Maeshall,  Defendant  in  Error. 

ERROR  TO  COLES. 

A  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  is,  in  effect,  a 

proraissoiy  note. 
This  court  will  not  feel  authorized  to  disturb  the  finding  of  the  Circuit  Court 

as  to  a  question  of  diligence  in  the  presentation  of  certificates  of  deposit 

for  pajonent,  where  no  particular  facts  are  shown  to  impeach  the  diligence 

of  the  holder. 

This  was  a  suit  by  attachment  brought  by  Marshall  against 
Laughlin  as  indorser  of  two  certiticates  of  deposit.  Judgment 
was  rendered  at  the  April  term,  1856,  of  the  Coles  county  Cir- 
cuit Court,  in  favor  of  the  plaintiff. 

This  cause  was  heard  before  Haklan,  Judge,  without  the  in- 
tervention of  a  jury,  ujion  the  following  agreed  state  of  facts: 
It  is  agreed  upon  the  j)art  of  the  defendant,  as  plaintiff's  evi- 
dence in  part  in  this  case,  that  the  certificates  of  deposit,  the 
indorsements  on  which  are  the  foundation  of  this  suit,  are  the 
certificates  of  P.  B.  Manchester,  a  private  banker,  and  not  of 
any  institution  having  regular  banking  powers;  that  the  name  of 
the  People's  Bank  was  one  adopted  by  the  said  Manchester,  on 
his  own  motion;  that  neither  he  nor  said  bank  issued  notes  for 
[*391]  circulation  as  money;  that  said  Manchester  was  a  resi- 
dent of  Cincinnati,  Ohio;  that  he  became  entirely  insolvent, 
and  absconded  from  Cincinnati  before  said  plaintiff  had  time  to 
take  legal  steps  against  him  there  by  suit  for  the  recovery  of 
the  money;  that  a  suit  against  him  would  have  been  unavail- 
ing; that  defendant  received  due  notice  of  the  protest  of  said 
certificates,  and  waives  all  objections  to  the  manner  or  time  of 
receiving  said  notices,  or  the  sufficiency  of  the  same.  It  is 
also  agreed  that  the  certificates  may  be  offered  in  evidence.  In 
addition  to  which  admissions,  which  were  relied  upon  as  evi- 
dence by  the  plaintiff,  and  so  treated  by  the  defendant,  the 
plantiff  introduced,  as  further  evidence,  the  following  certificate 
of  deposit: 
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PeojAe's  Bank,  Cincinnati,  Oct.  7,  1854. 
No.  3,579.    Samuel  Laughlin  has  deposited  in  this  bank  five  hun- 
dred dollars,  payable  to  the  order  of  himself,  in  currency,  at  the  rate  of  six 
percent,  interest  per  annum,  on  the  return  of  this  certificate. 

P.  B.  MANCHESTER. 

WMcli  bore  the  following  iudorsement: 

Pay  T.  A.  or  Marshall,  order.  Samuel  Laughlin. 

People's  Bank,  Cincinnati,  Oct.  7th,  1854. 
$500.     No.  3,578.     Samuel  Laughlin  has  deposited  in  this  bank  five  hun- 
dred dollars,  payable  to  the  order  of  himself,  in  currency,  at  the  rate  of  six 
per  cent,  interest  per  annum,  on  the  return  of  this  certificate. 

P.  B.  MANCHESTER. 

On  wliicli  was  the  following  indorsement: 
Pay  T.  A.  Marshall,  Cashier,  or  order.  Samuel  Laughlin. 

The  defendant  then  proceeded  to  introduce  the  following  ad- 
mission of  plaintiff  touching  the  facts  of  the  case,  and  to  be 
treated  as  evidence  herein,  viz.:  That  the  said  certificates  of 
deposit  were  transferred  to  him,  the  first  on  the  12th  of  Octo- 
ber, 1854,  and  the  second  on  the  16th  day  of  October,  A.  D.  1854; 
that  tlie  defendant  had  funds  to  the  amount  of  $1,700  deposited 
in  said  bank  when  the  same  closed,  $1,000  of  which  was  cov- 
ered by  the  two  certificates  of  deposit  transferred  to  plaintifip ; 
that  the  said  bank  continued  to  do  its  regular  business,  and  re- 
ceived and  paid  out  funds  until  the  morning  of  the  18th  day  of 
October,  A.  D.  1854,  on  which  day  it  closed  doors  and  refused 
to  pay;  that  certain  bankers  in  Cincinnati,  named  Hatch  & 
Langdon,  were  engaged  by  plaintiff  to  demand  and  receive  said 
moneys  covered  by  said  certificates  of  deposit;  that  the  first 
certificate  was  presented  and  the  money  demanded  on  it  on  the 
16th  day  of  October,  A.  D.  1854,  in  the  morning,  and  on  so  being 
presented,  the  parties  presenting  it  were  informed  by  the  ofiicers 
of  said  bank  that  the  money  demanded  should  be  sent  down  to 
the  office  of  Hatch  &  Langdon  in  the  course  of  the  day ;  that 
afterwards,  the  money  not  being  sent  down  as  promised,  [  *392  ] 
the  said  Hatch  &  Langdon  sent  to  the  bank  an  agent  by  the 
name  of  Linn  to  again  see  about  the  matter  and  demand  the 
money,  when  the  money  not  being  paid,  it  was  protested;  that 
when  said  Linn  the  second  time  presented  the  certificate,  the 
agreement  as  to  its  being  sent  down  was  insisted  upon  and 
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claimed  by  the  said  bank,  and  that  it  was  then  protested.     The 
court  gave  judgment  for  plaintiff,  and  defendant  excepted. 

C.  H.  Constable  and  Stuakt  &  Edwards,  for  Plaintiff  in 
Error. 

U.  F.  LiisTDEE  and  Lincoln  &  Herndon,  for  Defendant  in 
Error. 

Caton,  C.  J.  That  a  certificate  of  deposit,  like  these,  is,  in 
fact  and  in  law,  a  promissory  note  for  the  payment  of  money, 
was  expressly  settled  by  this  court  in  the  case  of  the  Bank  of 
Peru  V.  Farnsworih^  18  111.  R.  563;  and  we  deem  it  unnecessary 
to  examine  the  question  further  now.  We  are  content  with  the 
reasons  there  assigned. 

The  only  remaining  question  is,  whether  the  plaintiff  below 
was  guilty  of  negligence  or  unnecessary  delay  in  presenting 
these  certificates  for  payment.  The  Circuit  Court  found  that 
he  was  not,  and  we  do  not  feel  authorized  to  disturb  that  finding. 
The  notes  were  transferred  in  Danville,  in  this  State,  and  paya- 
ble in  Cincinnati,  Ohio.  The  first  was  presented  to  the  maker, 
in  Cincinnati,  the  fourth  day  after  the  transfer;  payment  re- 
fused, and  protested,  of  which  due  notice  was  given  to  the  in- 
dorser.  Two  days  after  the  second  certificate  was  transferred, 
the  maker  stopped  payment  and  closed  his  doors,  since  which 
time,  it  is  admitted  on  the  record,  that  any  proceeding  against 
the  maker,  for  the  collection  of  the  amount  due,  would  have 
been  unavailing.  It  was  also  regularly  protested,  and  notice 
given.  From  this  state  of  facts,  we  cannot  say  that  the  plain- 
tiff was  guilty  of  negligence  in  presenting  the  certificates  for 
payment.  There  is  no  evidence  showing  the  facilities  of  com- 
munication between  Danville  and  the  place  of  j^ayment,  or  that 
they  might,  with  due  diligence,  have  been  presented  in  less  than 
four  days,  or,  rather,  three  days,  for  but  that  time  intervened, 
if  we  exclude  one  day,  and  include  the  other.  Nor  is  it  any 
objection  that  the  certificate  was  not  protested  when  it  was  first 
presented,  on  the  promise  that  the  money  should  be  paid  that 
day.  It  was  on  the  same  day  again  presented,  and  regularly 
protested  for  non-payment.  The  judgment  must  be  affirmed. 
466  Judgment  affirmed. 
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Eliab  B.  Kirby,  Appellant,  v.  David  B. Watt,  [  *393  ] 
Survivor,  etc.,  Appellee. 

ERROR    TO    SCOTT. 

It  is  for  the  jury,  in  a  case  of  dispute  as  to  whose  account  a  quantity  of  wheat 
was  delivered,  to  determine  that  fact  from  the  evidence,  and  also  to  deter- 
mine whether  it  had  been  taken  into  account  on  a  settlement. 

Books  of  account  are  not  proper  evidence,  unless  some  foundation  has  been 
laid  for  their  introduction. 

A  party  complaining  of  the  court  for  not  admitting  evidence,  should  show,  by 
his  bill  of  exceptions,  what  the  evidence  was  that  was  offered  and  rejected. 

This  was  an  action  of  debt,  brought  by  appellant  against 
appellee,  as  a  surviving  partner.  The  demand  was  for  two 
hundred  and  five  bushels  of  wheat,  delivered  by  one  Palmer 
either  to  the  defendant  as  surviving  partner  of  his  father,  and 
for  their  joint  benefit,  or  to  his  father  individually,  on  account 
of  appellant.  The  dispute  was  as  to  whom  the  wheat  was 
delivered,  and  if  to  the  father,  whether  it  had  been  settled  for 
by  him  with  the  appellant.  The  cause  was  tried  before  Wood- 
son, Judge,  and  a  jury,  and  resulted  in  a  verdict  for  the 
appellee,  the  defendant  below. 

D.  A.  Smith,  for  Appellant. 

Knapp  &  Case,  for  Appellee. 

Caton,  C.  J.  It  was  a  matter  for  the  jury  to  determine, 
whether  the  wheat  in  question  was  delivered  to  David  "Watt,  Sen., 
or  to  D.  Watt  &  Son,  and  whether  it  had  been  taken  into  the 
account  in  the  settlement  between  the  plaintiif  and  the  latter 
parties.  With  the  view  to  this,  the  account  stated  between 
them  was  properly  admitted  in  evidence.  In  order  to  rebut  the 
legal  presumption  arising  from  this  account  stated,  the  plain tifiT 
offered  his  own  books  in  evidence,  unsupported  by  any  proof  of 
their  correctness,  or  otherwise  laying  the  requisite  foundation 
to  render  them  competent  evidence.  We  know  of  no  principle 
of  law  by  which  the  court  could  have  properly  admitted  these 
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Looks,  and  are  of  opinion  that  there  was  no  error  in  rejecting 
them.  Some  question  was  made  upon  the  particular  language 
of  the  bill  of  exceptions,  whetlier  the  plaintiff  did  not  offer  to 
prove,  by  other  evidence  than  his  books,  that  the  account  stated 
did  not  present  the  true  state  of  the  account  between  the  parties, 
and  that  the  wheat  was  not  included  in  it.  That  it  was  com- 
2)etent  for  the  plaintiff  to  prove  these  facts  by  any  legal  evidence, 
[*394:]  cannot  be  questioned.  There  is  great  ambiguity  in 
this  part  of  the  bill  of  exceptions,  but,  we  think,  when  fairly 
understood,  it  does  not  mean  that  the  plaintiff  offered  to  pro- 
duce any  evidence  on  the  subject  other  than  his  books.  ]^o 
other  specific  evidence  is  mentioned  as  being  offered,  and  cer- 
tainly the  bill  of  excej)tions  shows  no  legitimate  evidence  which 
was  offered  by  the  plaintiff  and  ruled  out  by  the  court.  This 
certainly  should  be  done,  in  order  to  show  that  the  decision  of 
the  court  was  wrong.  Wlien  fairly  understood,  we  do  not  think 
that  the  bill  of  exceptions  shows  that  the  plaintiff  offered  any 
evidence  to  impeach  the  account  other  than  his  books. 

Some  question  was  made  upon  the  argument  about  the  instruc- 
tions. We  have  carefully  examined  them,  and  do  not  find  any 
error'  in  them.  They  fairly  presented  to  the  jury  the  questions 
to  be  determined  by  them.  They  are  quite  numerous,  and  it  is 
unnecessary  to  go  over  them  in  detail. 

The  judgment  must  be  affii'med. 

Judgment  affirmed. 


Ab.  N.  Van  Alstine,  Appellant,  v.  James  K.  Lemons, 
Administrator  of  Harvey  St.  John,  Appellee. 

APPEAL  FROM  ST.  CLAIR. 

The  statute  of  limitations  of  1849  runs  against  a  judgment  of  another  State, 
rendered  against  a  resident  thereof,  who  had  there  died,  where  letters  of 
administration  have  not  been  taken  out  in  this  State,  within  the  period 
named  as  fixing  the  bar. 

The  appellant  before  the  Circuit  Court  where  the  case  was 
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pending,  on  appeal  from  the  County  Court,  presented  an  account, 
and  in  order  to  sustain  the  second  item  of  said  account,  pro- 
duced the  decree  of  the  Surrogate  Court  of  the  county  of  New 
York.  The  defendant's  counsel  objecting,  the  court,  proforma, 
sustained  the  objection,  and  excluded  the  said  decree  as  evi- 
dence. The  appellant  then  introduced  the  judgments  of  the 
Circuit  Court  of  Montgomery  county.  State  of  New  York,  and 
also  the  deposition  of  one  George  Smith,  which  the  court 
admitted.  It  was  further  admitted,  as  evidence  upon  trial,  that 
neither  the  appellant,  A.  N.  Yan  Alstine,  nor  his  intestate, 
Nicholas  Yan  Alstine,  nor  Harvey  St.  John,  of  whom  the  appel- 
lee is  administrator,  had  ever  resided  in  the  State  of  Illinois. 
The  appellee  interposed  the  statute  of  limitation,  and  the  court, 
pro  forma  ^  allowed  the  defense,  and  gave  judgment  against  the 
appellant  for  costs. 

Motion  for  a  new  trial  made  and  overruled. 

The  errors  assigned  are,  that  the  court  below  did  not  [  *395  ] 
allow  a  new  trial,  and  that  it  gave  judgment  for  defendant,  in- 
stead of  for  the  plaintiff  below. 

G.  KoEKNER,  for  Appellant. 

G.  Tkumbull  and  Underwoods,  for  Appellee. 

Caton,  C.  J .  The  precise  question  wliich  is  presented  by 
this  record,  was  distinctly  raised  and  expressly  decided  in  the 
case  oi  Baker  v.  Brown,  18  111.  R.  91,  and  we  deem  it  unnec- 
essary to  add  anything  in  this  place  to  the  reasons  there  assigned. 
The  decision  there  was,  that  the  statute  of  limitations  of  1849 
did  run  against  a  judgment  rendered  in  another  State,  against 
a  resident  of  that  State,  who  had  there  died,  and  where  admin- 
istration had  not  been  taken  out  in  this  State  till  within  the 
period  limited  by  the  statute  for  barring  the  cause  of  action. 
So  the  Circuit  Court  held  in  this  case,  and  its  judgment  must 

be  affirmed. 

Judgment  affirmed. 
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Edwaed  F.  Adams,  Plaintiff  in  Error,  v.  Otho  Bishop 
et  al.,  Defendants  in  Error. 

ERROR  TO  ADAMS. 

In  tak'ng  acknowledgments  of  deeds  under  the  eleventli  section  of  the  act  of 
1827,  the  oflBcers  authorized  so  to  do  under  the  act  of  1829,  must  follow  the 
form  of  the  first  named  act.  The  officer  cannot  adopt  the  form  of  the  State 
in  which  he  acts,  unless  he  is  authorized  by  such  State  to  take  acknowl- 
edgments. 

"Where  a  party  rests  on  the  law  of  another  State,  a  compliance,  in  all  essential 
particulai-s,  must  be  shown  with  that  law;  if  on  the  law  of  this  State,  a  like 
compliance  with  its  provisions.  He  cannot  combine  the  laws  of  two  States 
in  aid  of  an  acknowledgment  manifestly  defective  when  tested  by  either. 

This  was  an  action  of  ejectment  brought  to  the  March  term, 
A.  D.  1857,  of  the  Adams  Circuit  Court,  by  plaintijEf  in  error 
against  the  defendants  in  error,  to  recover  the  S.  W.  32,  Town- 
ship 2  S.,  8  W.,  in  Adams  county  aforesaid. 

The  declaration  was  in  the  usual  form.     Plea  not  guilty. 

On  the  19th  Kovember,  1857,  at  October  term,  1857,  of  said 
court,  the  cause  was  tried  by  consent,  without  a  jury,  before  Sib- 
let,  Judge,  and  the  court  found  the  issue  for  defendants  in  error, 
and  rendered  a  judgment  against  plaintiif  in  error,  for  costs, 
whereupon,  at  time  of  said  trial,  plaintiff  took  a  bill  of  exceptions, 
[  "^396  ]  which  shows  that  on  trial  plaintiff  in  error  proved  that 
the  land  in  controversy  was,  on  7th  January,  1818,  patented  by 
the  United  States  to  Adam  Storm,  that  Adam  Storm  on  30th 
March,  1821,  by  deed  in  due  form,  conveyed  said  premises  to 
Levi  James.  Plaintiff  in  error,  further  to  maintain  the  issue  on 
his  part,  offered  to  read  in  evidence  a  deed  duly  sealed  and  signed 
by  said  Levi  James,  in  due  form,  dated  23rd  September,  1827, 
from  Levi  James  and  wife  to  Charles  "VVliipple,  conveying  the 
premises  in  controversy  to  said  Wliipple,  and  also  the  following 
certificate  indorsed  on  said  deed: 

THE  STATE  OF  OHIO,  } 

CITY  OP  CINCINNATI.    )   ' '  Before  me.  Mayor  of  said  city,  personally 

came  Levi  James,  and  Rachel,  his  wife,  the  grantors  in  the  within  deed  named, 
and  acknowledged  the  same  to  be  their  voluntary  act  and  deed,  for  the  uses 
and  purposes  therein  mentioned ;  and  the  said  Rachel  being  examined  sepa- 
rate and  apart  from  her  said  husband,  and  the  contents  of  the  said  deed  being 
made  known  to,  and  explained  to  her,  declares  that  she  signed,  sealed  and 
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delivered  the  same,  volmitarily  and  without  any  fear  or  coercion  of  her  said 
husband. 

In  Testimony  Whereof,  I  have  hereunto  subscribed  my 
[^^^Ci'nc^nnatL  °^]        ^ame  and  affixed  the  seal  of  said  city,  this  twenty- 
fourth  day  of  September,   eighteen  hundred  and 
twenty-seven. 

ISAAC    G.  BURNET,  Mayor. 

It  further  appeared  from  said  deed  that  it  was  "  sealed  and 
delivered  in  presence  of  Jos.  Junius  James  and  Isaac  G.  Bur- 
net ; "  and  was  duly  recorded  in  the  State  Recorder's  office,  in 
the  State  of  Illinois,  on  15th  April,  1828. 

Plaintiff  in  error  also,  in  connection  with  said  deed,  read  in 
evidence  from  the  printed  statute  books  of  the  State  of  Ohio,  a 
law  of  said  State,  passed  February  14,  1805 ;  also  a  law  of  said 
State,  passed  25tli  February,  1820  ;  also  a  law  of  said  State, 
passed  lltli  February,  1805,  relating  to  the  execution  and 
acknowledgment  of  deeds.  Plaintiff  in  error  also  proposed  to 
deduce  title  to  said  premises  from  Charles  Wliipple,  the  grantee 
in  said  deed,  to  himself,  by  deeds  of  conveyance  in  due  form. 

Defendants  in  error  objected  to  the  introduction  of  said  deed 
from  Levi  James  to  Charles  Whipple,  in  evidence  ;  the  court 
sustained  the  objection,  excluded  said  deed,  and  found  for  de- 
fendants in  error,  and  rendered  judgment  for  costs  against 
plaintiff  in  error. 

The  errors  assigned  are  :  the  reftising  to  permit  the  deed  from 
James  to  Wliipple  to  be  read  in  evidence,  the  finding  the  issue 
for  defendants  in  error,  and  rendering  judgment  for  costs  against 
plaintiff  in  error. 

Williams,  GRiitrsHAw  &  Williams,  for  Plaintiff  in  Error. 

Browning  &  Bushnell,  for  Defendants  in  Error. 

Breese,  J.  The  design  of  the  first  section  of  the  act  [*397] 
of  1829  (Laws  1829,  p.  24),  is,  manifestly,  to  indicate  officers 
competent  to  take  the  acknowledgment  of  deeds,  in  addition 
to  those  named  in  the  9th  section  of  the  act  of  eighteen  hundred 
and  twenty-seven  (Laws  1827,  p.  98).  Thus  we  find  in  the  first 
section,  "any  commissioner,"  judge  of  a  Circuit  Court,  mayor  of 
a  city,  notary  public,  and  if  executed  out  of  the  State,  a  justice 
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of  the  peace,  accompanied  by  a  proper  certificate  of  his  official 
character.  These  officers  are  not  named  in  the  9th  section  of 
the  act  of  1827.  In  taking  acknowledgments,  however,  these 
officers  must  be  governed  by  the  11th  section  of  the  act  of 
1827,  as  that  was  in  no  way  altered  or  affected  by  the  act  of 
1829,  and  under  which  the  deed,  rejected  in  this  case,  must  be 
tested.     Tlie  eleventh  section  is  as  follows : 

"IS'o  judge,  or  other  officer,  shall  take  the  acknowledgment 
of  any  person  to  any  deed  or  instrument  of  writing  as  aforesaid, 
unless  the  person  offering  to  make  such  acknowledgment,  shall 
be  personally  known  to  him  to  be  the  real  person  who  and  in 
whose  name  such  acknowledgment  is  proposed  to  be  made,  or 
shall  be  proved  to  be  such  by  a  credible  witness,  and  the 
judge,  or  officer,  taking  such  acknowledgment,  shall,  in  his 
certificate  thereof,  state  that  such  person  was  personally  known 
to  him  to  be  the  person  whose  name  is  subscribed  to  such  deed 
or  writing,  as  having  executed  the  same,  or  that  he  was  proved 
to  be  such  by  a  credible  witness  (naming  him);  and  on  taking 
proof  of  any  deed  or  instrument  of  writing  by  the  testimony  of 
any  subscribing  witness,  the  judge  or  officer  shall  ascertain 
that  the  person  who  ofiers  to  prove  the  same  is  a  subscribing 
witness,  either  from  his  own  knowledge  or  from  the  testimony 
of  a  credible  witness  ;  and  if  it  shall  appear  from  the  testimony 
of  such  subscribing  witness  that  the  person  whose  name  appears 
subscribed  to  such  deed  or  writing,  is  the  real  person  who  exe- 
cuted the  same,  and  that  the  witness  subscribed  his  name  as 
such,  in  his  presence  and  at  his  request,  the  judge  or  officer 
shall  grant  a  certificate,  stating  that  the  person  testifying  as 
subscribing  witness,  was  personally  known  to  him  to  be  the  per- 
son whose  name  appears  subscribed  to  such  deed  as  a  witness  of 
the  execution  thereof,  or  that  he  was  proved  to  be  such  by  a 
credible  witness  (naming  him),  and  stating  the  proof  made 
by  him  ;  and  where  any  grantor  or  person  executing  such  deed 
or  writing  and  the  subscribing  witnesses  are  deceased,  or  cannot 
be  had,  the  judge  or  officer  as  aforesaid,  may  take  proof  of  the 
hand- writing  of  such  deceased  party  and  subscribing  witness  or 
witnesses  ( if  any ),  and  the  examination  of  a  competent  and 
credible  witness,  who  shall  state  on  oath  or  affirmation,  that 
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lie  personally  knew  tlie  person  whose  hand- writing  he  is  called 
to  prove,  and  well  knew  his  signature  (stating  his  means  ['"398  ] 
of  knowledge),  and  that  he  believes  the  name  of  such  person 
subscribed  to  such  deed  or  writing  as  party  or  witness  (  as  the 
case  may  be),  was  thereto  subscribed  by  such  person,  and  when 
the  hand- writing  of  the  grantor  or  person  executing  such  deed  or 
writing,  and  of  one  subscribing  witness  (if  any  there  be),  shall 
have  been  proved  as  aforesaid,  the  judge  or  officer  shall  grant  a 
certificate  thereof,  stating  the  proof  aforesaid."  (Laws  of  1827, 
pp.  98,  99,  sec.  11.) 

Comparing  the  form  here  given,  with  the  one  adopted  by  the 
officer  authorized  by  the  1st  section  of  the  act  of  1829,  a  very 
essential  difference  is  perceived, — in  fact,  a  wide  departure. 

The  Mayor  certifies  thus: 

THE  STATE  OF  OHIO,  ) 
CITY  OF  CINCINNATI.     )  Before  me,  Mayor  of  said  city,  personally 

came  Levi  James,  and  Eachael  bis  wife,  the  grantors  in  the  within  deed  named, 
and  acknowledged  the  same  to  be  their  vobmtary  act  and  deed,  for  the  uses 
and  purposes  therein  mentioned;  and  the  said  Rachael,  being  examined  sepa- 
rate and  apart  from  her  said  husband,  and  the  contents  of  the  said  deed  being 
mad '  known  to  and  explained  to  her,  declares  that  she  signed,  sealed  and  de- 
livered the  same  voluntarily,  and  without  any  fear  or  coercion  of  her  said  hus- 
band. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
[  L.  s.]         and  affixed  the  seal  of  said  city,  this  twenty- fourth  day  of  Sep- 
tember, eighteen  hundred  and  twenty- seven. 

ISAAC  G.  BURNET,  Mayor. 

The  slightest  scrutiny  will  detect  the  wide  variance  between 
this  form  and  that  given  by  the  11th  section.  One  of  its  most 
essential  requirements  is  wholly  disregarded — personal  know- 
ledge of  the  grantor,  or  his  identity  proved  by  a  witness,  or 
proof  by  the  subscribing  witness,  and  known  or  proved  to  be 
such  witness. 

But  it  is  said,  the  form  adopted  by  the  officer  is  in  accordance 
with  the  laws  of  Ohio,  although  not  made  by  an  officer  recog- 
nized by  those  laws  to  take  acknowledgments,  yet  he  being 
competent  by  our  law,  (Act  of  1829,)  by  the  united  power  of 
both,  the  acknowledgment  should  be  held  sufficient. 

We  think  it  quite  manifest  tliere  was  no  intention,  when  sup- 
plying additional  officers  to  take  acknowledgments  of  deeds,  to 
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depart  from  the  form  prescribed  in  tlie  eleventh  section — that 
was  to  be  the  gnide  to  all  of  them.  When  a  party  rests  on 
the  law  of  another  State,  a  compliance,  in  all  essential  particn- 
lars,  must  be  shown  with  that  law  ;  if  on  the  law  of  this  State, 
a  like  compliance  with  its  provisions.  The  laws  of  both  States 
cannot  be  invoked  in  aid  of  an  acknowledgment  manifestly 
defective  when  tested  by  either.  The  deed  was  properly  reject- 
ed, and  the  judgment  is  affirmed. 

Judgment  affirmed. 


[  *399  ]  Geoege  a.   Montag,  Appellant,  v,  James  J. 

Linn,  Appellee. 

APPEAL  FROM  ADAMS. 

The  form  of  acknowledgment  of  a  deed  executed  out  of  the  State,  as  required 
by  our  statute,  must  be  followed. 

The  officer  taking  the  acknowledgment  must  certify  that  the  subscribing  wit- 
ness is  known,  or  has  been  proved  to  him,  as  the  real  person.  There  must 
be  entire  confonnity  with  the  requisitions  of  the  law  of  this  State,  or  of  the 
State  where  the  acknowledgment  is  taken.  The  laws  of  two  States  cannot 
be  united  to  give  it  force. 

This  was  an  action  of  ejectment  commenced  on  1st  day  of 
April,  1856,  by  Linn  against  Montag,  by  service  of  a  declara- 
tion in  the  usual  form.  The  land  in  controversy  was  the  S.  E. 
25,  2  S.,  8  W.,  in  Adams  county. 

Declaration  was  filed  in  the  Adams  Circuit  Court,  on  2nd 
April,  1856,  and  on  the  same  day,  appellant  plead  not  guilty, 
on  which,  appellee  joined  issue. 

At  the  October  term,  1857,  of  said  Adams  Circuit  Court,  the 
cause  was  tried  before  Sibley,  Circuit  Judge,  and  a  jury,  who, 
under  the  instructions  of  the  court,  found  a  verdict  for  appellee. 
Appellant  entered  a  motion  for  a  new  trial,  which  was  overruled, 
and  judgment  rendered,  that  appellee  recover  the  premises  in 
controversy  and  his  costs,  and  that  a  writ  of  possession  issue. 

Appellant  prayed  an  appeal,  which  was  allowed  and  perfected, 

474 


DECEMBEE  TERM,  1857.  399 

Montaer  V.  Linn. 


nnd  a  bill  of  exceptions  was  also  taken,  filed,  and  made  part  of 
the  record. 

Tlie  bill  of  exceptions  shows  that  plaintiif,^the  present  appel- 
lee, proved  that  the  land  aforesaid  was,  on  26th  of  February, 
1818,  patented  to  John  Silver  for  military  services  in  the  war 
with  Great  Britain,  of  1812.  Appellee  then  read  in  evidence  a 
deed  from  John  Silver  to  Albert  W.  ISToyes,  for  said  land,  dated 
11th  January,  1855,  and  recorded  in  circuit  clerk's  office,  Adams 
county  aforesaid,  on  2-1^^  January^  1856,  and  also  a  deed  for 
said  premises,  fi^om  said  l!^oyes  to  appellee,  and  rested  his  case. 

Appellant,  for  the  purpose  of  showing  paramount  title  in  him- 
self to  said  premises,  read  in  evidence,  appellee  objecting  there- 
to, a  dteed  for  the  said  premises,  from  John  Silver  to  Joseph  B. 
Cofield,  dated  18th  January,  1850,  and  the  following  certificate 
of  acknowledgment  on  said  deed: 

United  States  of  America.    Before  me,  Samuel  Badger,  Notary  Pub- 
lic for  the  Commonwealth  of  Pennsylvania,  residing  in  the  city  of  Philadel- 
phia, duly  commissioned  and  sworn,  personally  appeared  Isaac  Reeder,  to  me 
personally  known,  a  resident  of  said  city,  and  made  solemn  oath  in  due  form, 
that  he  knows  John  Silver,  the  individual  whose  name  is  subscribed  to  the 
within  deed  of  conveyance,  and  was  present  at  the  execution  of  the  same  by 
the  said  John  Silver,  whom  he  saw  sign,  seal  and  acknowledge  the  same  [  *400  ] 
as  his  act  and  deed,  and  that  he,  the  said  Isaac  Reeder,  subscribed  his  name  as 
a  witness  thereto :  of  all  which  an  attestation  being  recfuired,  I  have  given 
this  under  my  hand  and  notarial  seal,  this  18th  day  of  Jan- 
uary, A.  D.  1850.    The  name  of  John  Silver  in  the  fourth 
hue  of  this  acknowledgment  being  first  cancelled,  and  Isaac 
P^Seaf  ^n        Reeder  interlined,  and  Isaac  Reeder  in  the  fifth  line  cancelled, 
and  John  Silver  interlined. 

S.  BADGER,  'Notanj  Puhlic. 

Said  deed  was  sealed  and  delivered  in  presence  of  Isaac 
Eeeder  and  Andrew  Miller,  as  subscribing  witnesses,  and  was 
duly  recorded  in  the  office  of  the  clerk  of  the  Circuit  Court  of 
Adams  county  aforesaid,  on  26th  February^  A.  D.  1850. 

Appellant  also,  in  connection  with  said  deed,  read  in  evidence 
from  printed  statutes  of  State  of  Pennsylvania,  a  law  of  said 
State,  passed  28th  May,  1715,  and  also  a  law  of  said  State, 
passed  18th  March,  1775,  providing  for  the  proof  of  deeds  by  a 
subscribing  witness. 

Appellant  also  read  in  evidence,  deeds  in  due  form  for  said 

475 


400  SPRINGFIELD, 


Montagr  v.  Linn. 


premises,  from  Joseph  B.  Cofield  to  appellant,  and  rested  his 
case. 

The  court,  on  motion  of  appellee,  then  excluded  from  the  jury 
said  deed  of  John  Silver  to  Joseph  B.  Cofield,  and  all  other 
evidence  offered  by  appellant,  and  instructed  the  jury  that 
appellee  was  entitled  to  recover. 

Appellant  excepted  to  the  exclusion  of  said  evidence  and  the 
giving  of  said  instruction. 

Appellant  moved  for  a  new  trial  because  the  court  refused  to 
permit  legal  and  proper  evidence  to  go  to  the  jury;  the  court 
overruled  said  motion,  and  rendered  final  judgment  on  said  ver- 
dict, to  which  appellant  excepted. 

The  appellant  assigns  for  error:  ♦ 

1.  The  excluding  said  deed  from  John  Silver  to  Joseph  B. 
Cofield,  with  the  proof  of  record  thereon,  from  the  jury. 

2.  The  excluding  said  deed  and  all  other  evidence,  from  the 
ji^ry. 

3.  Instructing  the  jury  that  appellee  was  entitled  to  recover. 

4.  Overruling  appellant's  motion  for  a  new  trial. 

"Williams,  Grimsh^w  &  Williams,  for  Appellant. 
Wheat  &  Grover,  for  Appellee. 

Breese,  J.  The  only  question  in  this  case  is,  as  to  the  suffi- 
ciency of  the  proof  of  the  execution  of  the  deed  from  John 
Silver  to  Joseph  B.  Cofield,  dated  January  18,  1850. 

The  proof  is  made  before  a  notary.  It  is  quite  uncertain 
[  *401  ]  where  it  was  made,  no  venue  being  given,  except  "United 
States  of  America."  For  aught  that  appears  on  its  face,  and 
giving  full  force  to  every  statement  in  it,  an  inference  might  be 
allowed,  that  it  was  not  made  in  the  city  of  Philadelphia,  though 
the  notary  might  reside  there.  It  is  too  indefinite.  Vance  v. 
Schuyler  et  al,  1  Gilm.  R.  163,  164. 

But  the  fatal  objection  is,  that  the  proof  taken  is  not  in  the 
form  required  by  our  statute.  R.  S.  ch.  24,  sec.  20.  This  sec- 
tion is  an  exact  copy  of  the  11th  section  of  the  act  of  1827, 
(Laws  1827,  p.  98),  and  quoted  at  length  in  the  case  of  Adams 
V.  Bishop  c&  Williams y  ante. 
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Ko  evidence  is  fui-nislied  by  the  notary's  certificate,  that  he 
ascertained,  either  from  his  own  knowledge  or  from  the  testi- 
mony of  a  credible  witness,  that  Reeder  was  the  subscribing 
witness.  The  notary  only  states,  that  he  personally  knows 
Reeder  as  a  resident  of  the  city  of  Philadelphia,  and  not  as  a 
subscribina:  witness  to  the  deed.  This  defect  cannot  be  aided 
by  reference  to  the  law  of  Pennsylvania,  as  the  proof  is  not 
made  before  an  ofiicer  authorized  by  the  law  of  that  State'  to 
take  such  proof.  We  have  said,  in  the  case  of  Adams  v.  Bishop 
<&  Williams,  ante,  that  our  law  cannot  be  united  with  the  law 
of  another  State,  so  that,  by  their  joint  operation,  an  acknowl- 
edgement, defective  under  either  one  of  the  laws,  may  be  ren- 
dered sufiicient.  The  proof  of  the  execution  of  a  deed  rests 
on  the  same  principle.  This  proof,  then,  not  conforming  to  our 
law,  as  to  the  form,  and  not  before  the  proper  oflficer  as  required 
by  the  law  of  Pennsylvania,  is  insufiicient.  There  must  be 
entire  conformity  Avith  the  one  law  or  the  other,  in  the  ofiicer, 
as  well  as  in  the  form  used.  Joh  et  al.  v.  Tibhets,  4  Gilm.  R.  148. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Jiidgm^ent  affirmed. 
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»    ♦    » 


Abkaham  v.  ITuNTiisrGTON  et  al. 

The  Circuit  Court  must  approve  an  appeal  bond;  that  power  cannot  be  dele- 
gated to  the  Clerk. 

This  was  a  motion  to  dismiss  the  appeal,  because  the  appeal 
bond  filed  in  said  cause  was  not  approved  by  the  Circuit  Court, 
but  was  approved  by  the  clerk ;  the  order  allowing  the  appeal 
directed  that  the  bond  should  be  filed  within  thirty  days,  and 
approved  by  the  clerk. 

Per  Curiam.  The  bond  in  this  appeal  was  not  taken  as 
required  by  law.  The  court  should  approve  of  the  bond;  that 
power  cannot  be  delegated  to  the  clerk. 


J.  HiLDEETH  V.  E.  M.  Hough. 

Leave  to  amend  the  original  process  issued  out  of  the  Circuit  Court,  will  not 
be  granted  in  the  Supreme  Court. 

This  was  a  motion  addressed  to  the  Supreme  Court  for  leave 

to  amend  the  original  writ  of  summons  issued  from  the  Circuit 

Court  of  Cook  county,  by  striking  out  the  word  "next;"  the 

summons  havi 

October  next. 


summons  having  been  issued  in  October,  and  made  returnable  in 
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[  *404  ]  Per  Curiam.     The  motion  in  tliis  court  for  an  order  to 
amend  the  process  issued  from  the  court  below,  is,  denied. 

Motion  denied. 


Bolton  v.  McKinley. 


If  a  party  has  joined  m  the  errors  assigned,  he  cannot  have  an  appeal  dis- 
missed, because  the  record  should  have  been  brought  to  the  Supreme  Court 
by  writ  of  error,  instead  of  by  an  appeal 

This  was  an  appeal  from  a  judgment  of  the  Circuit  Court 
pronounced  upon  a  feigned  issue,  raised  to  try  certain  questions 
in  relation  to  a  judgment  theretofore  rendered  upon  a  cognovit. 

The  verdict  of  the  jury  was  in  favor  of  setting  aside  the 
judgment,  and  that  court  accordingly  set  it  aside.  The  plaintiff 
who  had  obtained  the  primary  judgment  upon  the  cognovit, 
prayed  an  appeal  to  this  court.  The  appeal,  on  motion,  was 
dismissed,  for  the  reason  that  the  proper  proceeding  to  bring 
the  cause  to  hearing  in  this  court  was  by  writ  of  error,  and  that 
an  appeal  would  not  lie.  Subsequently,  the  appellant  moved  to 
reinstate  the  appeal  and  revoke  the  order  of  dismissal,  because, 
prior  to  the  motion  to  dismiss  the  appeal,  errors  had  been  joined. 

Per  Cui'iam.  The  appeal  will  be  reinstated;  after  joinder 
in  error,  it  is  too  late  for  a  party  to  deny  the  jurisdiction  of 
this  court;  his  submission  to  it,  by  appeal,  will  give  us  power 
to  enforce  our  judgment;  and  although  a  wi'it  of  error  would 
have  been  the  proper  mpde  of  submitting  the  questions  involved 
in  this  record  to  our  consideration,  it  is  now  before  us  by  appeal, 
recognized  as  proper  by  the  action  of  the  appellee  by  joinder  in 
error,  and  as  he  has  assented  to  our  taking  jurisdiction  by  this 
process,  we  must  hold  him  to  his  promise  and  obligation. 

Motion  to  reinstate  allowed. 


Henry  Hendeeson  v.  Thomas  S.  Fitch  et  al. 

Tlie  parties  named  by  the  court  must  execute  an  appeal  bond.    The  clerk  has 
no  authority  to  substitute  other  persons. 

Motion  to  dismiss  the  appeal  because  of  a  defective  appeal 
bond. 
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Per  Curiam,  l^either  of  the  persons  named  by  the  [*405  ] 
court  to  be  accepted  as  securities  signed  the  appeal  bond,  and  the 
court  could  not  delegate  the  ^power  to  the  clerk  to  take  other 
security. 

Motion  allowed. 


The  People,  ex  rel.  the  Warsaw  and  Rockford  Railroad 
Company,  v.  E,.  W.  Eickey. 

After  notice  of  intention  to  make  application  for  a  mandamus,  ten  days' 
service  of  the  writ  is  sufficient. 

This  was  an  application  for  an  alternative  mandamus. 

Per  Curiam.  After  notice  to  the  party  of  an  intention  to 
apply  to  this  court  for  an  alternative  writ  of  mandamus,  if  the 
writ  should  be  ordered,  ten  days'  notice,  by  service  of  the  wi'it, 
Mall  be  sufficient  to  compel  the  pai'ty  to  answer. 


Warren  Smith  v.  Augustus  B.  Coats. 

A  writ  of  error,  and  not  by  appeal,  is  the  proper  mode  of  bringing  a  question 
before  the  Supreme  Court,  in  reference  to  taxation  of  costs  upon  a  fee  bill 
replevied. 

This  was  a  motion  to  dismiss  an  appeal,  taken  from  the  decis- 
ion ofthe  Circuit  Court  of  Lake  county,  upon  a  fee  bill  replevied, 
that  court  having  refused  to  reform  certain  items  of  the  fee  bill. 

Per  Curiam.  The  motion  in  this  case  must  be  sustained. 
An  appeal  does  not  lie  from  such  a  judgment. 

The  proper  mode  of  relief  is  by  writ  of  error. 

Motion  sustained  and  appeal  dismissed. 
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Prettj-man  v.  Supervisors  of  Tazewell  County  et  al. 


[*406]  Bej^j.  J.  Prettymat^,  Plaintiff  in  Error,  v.  The 
SuPERVisoES  OF  Tazewell  County  et  al.  Defendants 
in  Error. 

ERROR  TO  McLEAN. 

The  Legislature  has  the  constitutional  right  to  authorize  counties  and  cities  to 
aid  the  construction  of  railroads,  by  lending  their  credit,  or  by  taking  stock. 

The  board  of  supervisors  have  authority,  under  the  act  which  authorizes  coun- 
ties to  siibscribe  for  stock  in  railroad  companies,  etc.,  to  call  an  election  to 
ascertain  the  vdll  of  the  people  in  that  behalf. 

Under  the  laws  incorporating  the  Tonica  and  Petersburg  Railroad  Company, 
the  county  of  Tazewell  is  authorized  to  subscribe  more  than  one  hundred 
thousand  dollars  in  aid  of  raUroads. 

A  party  complaining  of  fraud  in  the  election,  must  do  so  in  apt  time;  if  he 
delays  until  others  have  acted,  upon  the  faith  that  the  county  wHl  aid  the 
construction  of  the  road,  he  will  be  too  late  in  an  attempt  to  enjoin  the 
county. 

Tire  certificate  of  the  proper  officer  as  to  the  result  of  the  election,  is  prima 
facie  evidence  of  its  fairness;  but  this  certificate  may  be  impeached. 

Bonds  to  be  issued  under  these  laws  should  bear  date  and  draw  interest,  as  of 
and  from  the  time  when  they  should  have  issued,  whether  the  issuance  has 
been  delayed  by  the  officers,  or  not. 

The  principal  of  such  bonds  should  be  made  payable  in  the  county  where 
issued;  the  interest  may  be  payable  elsewhere. 

This  cause  was  begun  in  Tazewell  county,  and  tne  venne 
changed  to  McLean  county. 

The  complainant,  in  his  bill,  shows  to  the  court,  that  he  is  a 
citizen  of  the  State  of  Illinois,  and  a  resident  and  tax-payer  of 
the  county  of  Tazewell,  and  as  such  he  is  interested  in  every- 
thing done  in  and  by  said  county  which  is  calculated  to  affect  its 
welfare  or  militate  against  its  prosperity,  and  shows,  that,  on 
the — day  of — ,  1853,  the  due  majority  of  the  legal  voters  of 
the  county  of  Tazewell,  at  an  election  held  by  order  of  the 
board  of  supervisors  of  said  Tazewell  county,  voted  for  the 
county  of  Tazewell  to  take  and  subscribe  $75,000  to  the  capital 
stock  of  the  Mississip]3i  and  Wabash  Raih-oad  Comj)any,  and 
$25,000  to  the  capital  stock  of  the  eastern  extension  of  the 
Peoria  and  Oquawka  Railroad  Company,  and  avers,  that  pursuant 
to  the  said  vote  of  said  legal  voters  of  said  county,  the  said 
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board  of  supervisors  of  said  county  of  Tazewell,  did  subscribe 
$75,000  to  the  capital  stock  of  the  Mississippi  and  Wabash 
Railroad  Company,  and  ordered  the  chairman  of  the  board  of 
supervisors  to  prepare  the  bonds  of  the  said  county,  to  be  deliv- 
ered over  to  the  said  Mississippi  and  Wabash  Railroad  Company, 
in  payment  of  said  subscription. 

The  bill  further  shows,  that  on  the  first  day  of  July,  1857, 
the  said  board  of  supervisors  of  said  county,  again  ordered  an 
election  to  be  held  in  said  county,  on  the  22nd  day  of  August, 
1857,  to  vote  for  or  against  subscribing  $100,000  to  the  capital 
stock  of  the  Tonica  and  Petersburg  Railroad  Company;  and 
further  shows,  that  the  clerk  of  the  county  court  of  said  [  *1:07.] 
county  certified  to  the  board  of  supervisors  that  a  majority  of  the 
legal  voters  of  said  county  had  voted  at  said  election  for  said 
subscription;  and  shows  that  said  board  of  supervisors,  on  the 
—  day  of  August,  1857,  resolved  that  the  clerk  of  Tazewell 
county  cause  $100,000  of  the  bonds  of  said  county  to  be  pre- 
pared, and  that  he  sign  the  same,  and  attach  the  seal  of  the 
county  thereto,  and  that  the  said  bonds  be  signed  by  the  chair- 
man of  the  board  of  supervisors  of  said  county,  and  that  after 
the  said  bonds  were  so  prepared  and  signed,  that  the  clerk,  for 
and  on  behalf  of  the  county,  subscribe  for  $100,000  of  the 
stock  of  said  railroad  company,  and  pay  for  the  same  in  said 
bonds  at  par,  issuing  and  paying  out  the  same  at  such  times  and 
in  such  amounts  as  other  stockholders  may  be  required  to  pay, 
and  that  said  bonds  should  bear  date  the  days  on  which  they 
should  be  paid  out;  said  bonds  to  run  twenty-five  years  from  the 
date  thereof,  and  bear  interest  at  seven  per  cent,  per  annum; 
and  shows  that,  inasmuch  as  the  county  of  Tazewell  had,  prior 
to  the  22nd  of  August,  1857,  subscribed  $75,000  to  the  capital 
stock  of  one  railroad  company,  and  voted  to  subscribe  $25,000 
to  another,  the  county  of  Tazewell  had  no  power  or  authority 
to  subscribe  another  $100,000  to  the  capital  stock  of  any^other 
railroad  company,  or  order  the  same  to  be  done,  or  issue  the 
bonds  of  the  county  for  the  payment  of  the  same;  and  shows 
that  the  order  of  the  board  of  supervisors  was  to  submit  the 
question  of  said  subscription  to  the  capital  stock  of  the  Tonica 
and  Petersburg  Railroad  Company,  to  the  people  of  said  county, 
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and  that  those  favoraT3le  to  taking  the  proposed  subscription, 
procured  to  vote,  and  to  be  registered  as  voters,  at  said  election, 
hundreds  of  inhabitants  and  mere  transient  men,  some  of  whom 
were  transported  thitlier  for  the  express  purpose  of  voting  at 
said  election,  and  by  threats  and  menacing  forbid  and  prohibited 
many  other  legal  voters  of  said  county  from  voting  at  said  elec- 
tion against  said  subscription ;  and  shows  that  there  was  not  a 
majority  of  the  legal  voters  of  said  county,  who  voted  in  favor 
of  said  subscription  to  the  capital  stock  of  the  Tonica  and 
Petersburg  Railroad  Company. 

Complainant  then  charges  that  the  constitution  of  the  State 
forbids  the  State  to  give  credit  in  any  manner  to  aid  any  corpo- 
ration, and  submits  that  the  legislature  had  no  power  to  author- 
ize a  county  to  issue  bonds  to  aid  a  cor]3oration,  or  levy  a  tax 
on  the  inhabitants  to  pay  the  same,  and  cliarges  that  there  was 
not  and  is  no  law,  authorizing  the  board  of  supervisors  to  order 
said  election  in  August,  1857,  as  aforesaid,  in  said  county,  for 
the  purpose  of  deciding  whether  the  county  would  subscribe 
said  $100,000  to  the  capital  stock  of  the  Tonica  and  Petersburg 
[  *408  ]  Pailroad  Company,  nor  to  order  or  make  said  subscription 
of  $100,000  to  said  capital  stock  of  the  Tonica  and  Petersburg 
Railroad  Company,  nor  to  issue  the  bonds  of  the  county  for  the 
same,  nor  to  pledge  the  faith  of  the  county  for  them;  and 
charges  that  the  board  of  supervisors,  knowing  they  had,  bylaw, 
no  power  or  authority  to  cause  said  election  to  be  held,  said 
bonds  to  be  issued,  or  said  subscription  to  be  made,  colleagued 
and  combined  with  the  Tonica  and  Petersburg  Railroad  Com- 
pany, and  the  clerk  of  the  board  of  supervisors;  and,  notwith- 
standing the  bonds  were  not  prepared  and  signed  by  the  chair- 
man of  the  board  of  supervisors,  pretend  to  have  procured  the 
said  clerk  to  make  the  said  subscription  of  $100,000  to  the 
capital  stock  of  the  Tonica  and  Petersburg  Railroad  Company, 
for  and  in  the  name  of  said  county,  and  to  prepare  the  bonds  of 
said  county,  with  the  provision  therein  contained  that  the  in 
terest  thereon  should  be  payable  semi-annually  on  the  first  qI 
April  and  October  in  each  year,  while  the  resolution  requiring 
the  preparation  of  the  bonds  and  making  subscrijjtion,  provides 
the  bonds  shall  bear  date  when  they  were  paid  out,  and  interest 
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should  be  paid  semi-annually  thereon,  and  that  subscription 
should  be  made  only  when  the  bonds  were  duly  prepared  and 
signed  by  the  cliairman  of  the  board  of  supervisors,  which  is 
not  yet  done;  and  avers  that  the  clerk,  without  any  authority 
of  law,  or  order  of  the  board,  did  prepare  said  bonds,  and  stip- 
ulate therein  that  both  the  principal  and  interest  thereon  should 
be  paid  at  the  American  Exchange  Bank,  in  the  State  of  jSTew 
York;  charges  that  the  chairman  of  the  board  of  supervisors, 
because  the  bonds  were  improperly  prepared,  and  not  in  accord- 
ance with  the  order  of  the  board  or  the  vote  of  the  people, 
refused  to  sign  them ;  and  avers  that  the  supervisors  afterwards, 
on  the  7th  of  IS^ovember,  1857,  procured  and  resolved  that  J. 
S.  Marsh  sign  the  bonds,  in  lieu  of  the  chairman  of  the  board; 
and  avers  and  charges  that  all  the  bonds  were  dated  December 
1st,  1857;  and  charges  that  $10,000  of  said  bonds,  bearing 
date  December  first,  1857,  were,  on  the  5tli  day  of  December, 
1857,  signed  by  said  J.  S.  Marsh  and  by  the  said  clerk,  and  on 
the  said  fifth  day  of  December,  1857,  paid  out  to  said  Tonica 
and  Petersburg  Railroad  Company,  and  delivered  over  to  said 
Henry  R.  Green  for  their  use  and  benefit,  although  complainant 
charges  that  no  subscription  has  ever  been  made  to  the  capital 
stock  of  the  Tonica  and  Petersburg  Railroad  Company;  and 
avers  that  the  bonds  are  still  in  tlie  hands  of  Green  or  the 
Company;  and  avers  that  the  making  the  bonds  payable  in  New 
York,  costs  the  county  $13,000:  and  charges  that  Marsh  and 
the  clerk  are  about  to  sign,  seal  and  deliver  over  all  the  remain- 
der of  the  bonds  to  the  Tonica  and  Petersburg  Railroad  Com- 
pany, prepared,  dated  and  signed  as  those  already  [*409J 
delivered;  and  avers  the  company  design  and  are  about  dis- 
posing of  those  bonds  to  innocent  holders,  and  place  them  out 
of  the  reach  of  the  county,  greatly  to  the  predjudice  of  the 
county,  and  to  the  injury  of  all  the  inhabitants,  and  promotion 
of  endless  litigation.  And  as  complainant  is  remediless  except 
in  a  court  of  equity,  prays  process  against  all  the  defendants, 
and  that  they  and  each  of  th6m,  and  their  servants  and  agents, 
be  forever  enjoined  from  subscribing  to  the  capital  stock  of  the 
Tonica  and  Petersburg  Railroad  Company  for  the  county,  or 
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issuing  bonds,  or  paying  out  tlie  same  for  stock  in  the  Tonica 
and  Petersburg  Railroad  Company,  or  transferring  the  same, 
or  in  any  way  pledging  the  credit  of  the  county  in  any  manner 
to  or  for  anything  appertaining  to  said  company,  or  to  the  cap- 
ital stock  thereof,  etc. 

The  court  directed  the  clerk  to  issue  an  injunction,  according 
to  the  prayer  of  the  bill. 

Orders  in  reference  to  holding  an  election: 

Resolved,  That  the  clerk  of  the  County  Court  be  authorized  to  issue  notices 
for  an  election  to  be  held  on  Saturday,  the  22nd  day  of  August  next,  for  the 
purpose  of  submitting  the  question  to  the  people  of  Tazewell  county,  will 
subscribe  $100,000  to  the  capital  stock  of  the  Tonica  and  Petersburg  Rail- 
road Company. 

Resolved,  That  the  proposed  subscription  be  made  by  issuing  the  bonds  of 
Tazewell  county,  said  bonds  to  run  for  the  period  of  twenty-five  years,  and 
draw  interest  at  seven  per  cent,  from  date,  payable  semi-annually. 

Whereas,  at  an  election  held  in  the  county  of  Tazewell  and  State  of  Illinois, 
on  the  22nd  day  of  August,  1857,  for  the  purpose  of  deciding  whether  or 
not  the  county  of  Tazewell  would  take  stock  in  the  Tonica  and  Petersburg 
Railroad  Company,  to  the  amount  of  $100,000;  and  whereas,  it  was  decided 
at  said  election,  by  a  majority  of  the  legal  voters  of  said  county,  taking 
the  votes  cast  at  the  last  general  election  as  the  basis  of  calculation,  to 
take  said  stock,  and  issue  bonds  of  said  county  for  the  same  amount,  pay- 
able in  twenty-five  years,  with  semi-annual  interest  at  the  rate  of  seven  per 
cent.;  therefore 

Resolved,  That  the  clerk  of  Tazewell  county  be  hereby  authorized,  em- 
powered and  directed  to  procure  said  bonds,  with  suitable  coupons,  and  that 
said  bonds  when  so  prepared,  be  filled  up  and  signed  by  the  clerk,  and  sealed 
with  the  seal  of  said  county,  and  dated  on  the  day  or  days  when  they  shall  be 
paid  out;  and  the  bonds  shall  be  signed  by  the  chairman  of  the  board  of 
supervisors. 

Resolved,  That  as  soon  as  said  bonds  shall  be  prepared  as  aforesaid,  the 
clerk  of  the  county,  for  and  on  behalf,  of  the  county  of  Tazewell,  shall  sub- 
scribe for  $100,000  of  stock  of  said  railroad  company,  and  pay  for  the  same 
in  said  bonds  at  par,  issuing  and  paying  the  same  to  said  company  at  such 
times  and  in  such  amounts  as  other  stockholders  may  be  required  to  pay. 

The  clerk  prepared  bonds,  which  the  chairman  refused  to  sign 
because  they  were  irregularly  andinformally  prepared,  and  gave 
reasons,  among  others,  that  as  prepared  they  would  cost  the 
[*410]  county  $13,750  more  than  if  prepared  according  to  tlie 
resolution  of  the  board;  that  the  interest  is  not  made  payable 
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as  required,  and  that  the  record  and  laws  printed  on  the  hack 
of  the  bonds  were  not  true  copies. 

And  the  board  of  supervisors  thereupon  resolved: 

Whereas,  tlie  bonds  to  be  issued  to  the  Tonica  and  Petersburg  Railroad  Com- 
pany, already  procured  by  the  clerk  of  Tazewell  county,  are  insufficient  and 
informal ;  therefore  be  it 

Resolved,  That  the  clerk  of  said  county  be  hereby  authorized,  empowered 
and  directed  to  procure  some  blanks  of  bonds  and  coupons,  to  be  prepared 
as  soon  as  may  be,  at  the  expense  of  said  county,  making  said  bonds  and 
coupons  payable  at  the  American  Exchange  Bank,  in  the  city  of  New  York. 

Whereas,  by  a  resolution  of  this  board,  passed  at  the  August  term,  1857,  the 
chairman  of  the  board  was  directed  to  sign  the  bonds  of  the  county  to 
the  Tonica  and  Petersburg  Railroad  Company,  and  has  not  obeyed  the  or- 
der of  the  board;  therefore 

Resolved,  That  so  much  of  the  resolution  as  directs  him  to  signj  the  said 
bonds,  be  and  is  hereby  rescinded,  and  J.  L.  Marsh  be  and  is  hereby  author- 
ized and  empowered  to  sign  the  bonds  of  the  coimty,  in  the  place  and  stead 
of  the  chairman. 

The  joint  and  separate  answer  of  the  Tonica  and  Petersburg 
Railroad  Company,  the  Board  of  Super%'isors  of  Tazewell  county, 
and  Hemy  R.  Green,  to  the  bill,  is  as  follows : 

To  all  that  part  of  said  bill  which  charges  that  no  subscription 
had  ever  been  made  by  said  county  of  Tazewell  to  the  capital 
stock  of  the  Tonica  and  Petersburg  Railroad  Company,  say  that 
said  county  did,  on  the  day  of  A.  D.  1857, 

and  long  before  the  issuing  of  the  bonds  as  set  forth  in  com- 
plainant's bill  of  complaint,  subscribe  $100,000  to  the  capital 
stock  of  said  Tonica  and  Petersburg  Railroad  Company,  in  pur- 
suance of  the  order  of  the  board  of  supervisors  of  said  county 
of  Tazewell,  and  in  due  form  of  law;  and  they  therefore  deny 
that  said  allegation  in  said  bill  is  true. 

The  court  made  a  decree  dissolving  the  injunction  and  dis- 
missing the  bill  at  costs  of  plaintiff. 

B.  S.  Peetttman,  for  Plaintiff  in  Error. 
Wead  &  Williamson,  for  Defendants  in  Error. 

"Walker,  J.  The  first  question  we  propose  to  consider,  is 
whether  the  legislature  has  constitutional  power  to  authorize 
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counties  and  cities  to  subscribe  for  shares  of  tbe  capital  stock  of 
railroad  companies.  To  deteniiine  the  question  satisfactorily, 
it  will  be  proper  to  ascertain  the  true  rale  of  construction  to  be 
[*411  ]  applied  in  testing  the  constitutionality  of  an  act  of  the 
State  legislature.  "Wliile  the  federal  government  is  one  of 
delegated  powers,  supreme  to  the  extent  of  the  power  granted, 
that  of  a  State  is  rather  to  be  regarded  as  a  limitation  of  the 
legislative  department,  and  it  is  competent  for  the  legislature  to 
exercise  all  powers  not  forbidden  by  the  constitution  of  the 
State,  nor  delegated  to  the  general  government,  nor  prohibited 
to  the  State  by  the  constitution  of  the  United  States.  Sawder 
V.  City  of  Alton,  3  Scam.  E..  130 ;  Mason  v.  Wait  et  al.,  4 
Scam.  Jv.  134.  This  court  again  say,  "  that  in  determining  a 
question  involving  the  inquiry  whether  an  exercise  of  power  by 
the  legislative  department  of  the  State  is  constitutional,  is 
readily  conceded  to  be  not  only  a  matter  of  delicacy,  but  ot 
grave  imjDort,  and  demands  the  most  deliberate  and  mature  con- 
sideration. It  should  not,  moreover,  be  decided  but  in  cases  ot 
clear  necessity,  and  when  the  act  done  is  in  plain  conflict  with 
the  constitution."     Zane  v.  Dorman,  3  Scam.  K.  240, 

Tliese,  it  is  conceived,  are  the  true  rules  by  which  to  test  the 
validity  of  the  exercise  of  the  legislative  power  of  a  State; 
and,  applying  these  tests,  we  will  proceed  to  determine  whether 
the  acts  in  question  are  prohibited  by  the  constitution.  The 
only  portion  of  our  State  constitution  referred  to  as  violated  by 
the  act  of  the  6th  November,  1849,  is  the  38th  Sec,  of  the  3rd 
Art.  of  tlie  constitution,  which  provides  that  "  the  credit  of  the 
State  shall  not  be  given  to,  or  in  aid  of,  any  individual,  associa- 
tion, or  corporation,"  From  the  terms  used  in  this  provision,  or 
from  plain  and  necessary  implication,  does  it  appear  that  the 
framers  of  that  instrument  intended  to  prevent  the  legislature 
from  authorizing  counties  and  cities  to  subscribe  for  shares  ot 
the  capital  stock  of  railroad  incorporations?  The  language,  in 
terms,  does  not.  The  credit  of  the  State  alone  is  mentioned ; 
counties  and  cities  are  not  named.  It  is  a  familiar  rule  of  con- 
struction, that  the  express  mention  of  one  thing,  implies  the 
intention  to  exclude  others.  Co.  Litt.  210  a;  Broom's  Max.  505. 
It  is  no  more  than  reasonable  to  suppose,  that  if  the  framers  of 
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the  constitution  bad  intended  to  embrace  counties  and  cities  in 
this  prohibition,  they  would  have  named  them,  and  especially  so 
when  they  have  been  so  specific  in  regard  to  the  great  number 
of  prohibitions  enumerated  in  that  instrument.  I  have  been 
unable  to  find  a  single  decision  holding  a  legislative  enactment 
void  because  it  authorized  the  performance  of  an  act  supposed 
to  be  embraced  within  the  reason  of  some  other  prohibition, 
and  it  is  believed  that  none  such  exists.  Such  a  reason  would 
be  highly  proper  to  urge  in  favor  of  a  change  of  the  fundamental 
law,  or  upon  the  legislature,  to  prevent  tliem  from  exercising 
the  power.  But  the  constitution  itself  furnishes  the  only  test 
in  determining  the  validity  of  a  statute.  Any  other  [*412  ] 
would  be  dangerous  in  the  extreme,  as  the  courts  would  then  be 
virtually  the  framers  of  the  constitution,  and  not  the  people. 
It  is  the  duty  of  the  courts  to  determine  what  the  provisions  of 
the  constitution  are,  and  not  what  they  should  have  been.  If  a 
law  is  unwise,  the  legislature  is  responsible,  and  it  is  for  their 
constituents  to  apply  the  corrective,  and  not  for  the  courts,  for 
that  reason,  to  hold  it  void.  We  can  only  look  to  their  poAver 
to  act,  under  the  constitution,  and  not  to  the  effects  of  their 
exercise  of  constitutional  authority,  in  determining  the  validity 
of  their  acts.  It  was  urged,  that  under  this  prohibition  the 
State  has  no  power  to  subscribe  for  stock  in  such  an  incorpora- 
tion, or  to  levy  a  tax  to  aid  its  construction,  and  that  to  author- 
ize counties  or  cities  to  do  so,  was  indirectly  doing  the  same 
thing.  It  certainly  has  the  power  to  authorize  individuals  to 
subscribe  for  such  stock,  although  it  is  itself  prohibited  from 
doing  so.  There  are  many  acts  it  may  not  do,  and  yet  may 
authorize  others  to  do.  It  has  no  power  to  try  a  suit,  yet  it  may 
authorize  a  court  to  do  so;  and  may  not  exercise  many  judicial, 
ministerial  and  executive  acts,  which  it  may  authorize  others  to 
perform.  The  act  in  no  way  lends  the  credit  or  pledges  the 
faith  of  the  State  to  these  incorporations.  It  is  not  responsible 
for  the  redemption  of  the  bonds,  or  for  the  payment  of  the 
interest  on  them.  It  only  authorizes  counties  and  cities  to  lend 
their  credit  to,  or  in  aid  of,  such  incorporations.  And  we  think 
that  the  legislature  had  constitutional  warrant  for  so  doing,  and 
the  act  is  not  void. 
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It  was  urged,  that  this  act  authorizing  counties  to  subscribe 
for  stock  in  raib'oad  companies,  does  not  confer  power  on  the 
board  of  supervisors  to  call  an  election,  to  subscribe  for  stock, 
or  to  issue  the  county  bonds.  Tlie  5th  clause  of  the  4th  section 
of  the  16th  article  of  the  act  authorizing  counties  to  adopt 
township  organization,  (Sess.  Laws  1851,  p.  51,)  has  this  pro- 
vision: "  That  the  board  of  supervisors  of  each  county  in  this 
State  shall  have  powei',  at  their  annual  meetings,  or  at  any  other 
meeting,  to  perform  all  other  duties  not  inconsistent  with  this 
act,  which  may  be  required  of,  or  enjoined  upon  them  by  any 
law  of  this  State,  to  county  courts."  The  calling  an  election 
when  desired  by  the  people,  the  subscription  for  stock,  and  the 
issuing  of  county  bonds,  were  duties  enjoined  on  county  courts 
by  the  laws  of  this  State,  and  such  duty  Avas  not  inconsistent 
with  that  act.  Under  this  provision,  the  board  of  supervisors 
clearly  had  the  right. 

It  was  urged,  that  under  the  act  of  JSToveraber  6,  1849,  no 
county  has  the  right  to  subscribe  more  than  one  hundi-ed  thou- 
sand dollars  for  railroad  stock,  and  Tazewell  county  having 
[*413]  already  subscribed  that  sum,  to  other  roads,  that  this 
subscription  is  void.  The  act  amendatory  to  the  charter  of  the 
"  Tonica  and  Pittsburg  Railroad  Company"  (Private  Laws 
1857,  sec.  1,  p.  1031)  provides:  "That  in  all  cases  where  sub- 
scriptions have  been  or  shall  be  made  to  said  company,  by 
any  county  of  this  State,  in  pursuance  of  a  vote  of  the  county, 
(all  which  are  hereby  declared  legal  and  valid,)  it  shall  be  the 
duty  of  the  County  Court  of  each  county  respectively,  to  levy 
a  sufficient  tax,"  etc.  If,  there  had  been  no  prior  legislation 
authorizing  counties  to  subscribe,  this  enactment  would  have 
authorized  the  county  to  subscribe  for  stock  in  this  road,  and 
the  only  condition  imposed  would  have  been  that  it  should  be 
in  pursuance  of  a  vote  of  the  county,  and  without  limitation  as 
to  amount.  If,  then,  it  would  have  conferred  the  power  to  sub- 
scribe any  amount  the  county  might  determine,  had  there 
been  no  former  legislation  on  the  subject,  it  would  seem  to  fol- 
low tha't  any  limitation  as  to  amount,  by  former  enactment, 
could  not  control,  as  no  reference  is  made  to  such  prior  law. 
The  language  is  broad  and  comprehensive.  It  embraces  all 
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subscriptions  which  have  been  or  shall  be  made  bj  any  county, 
and  they  are  declared  legal  and  valid  on  the  sole  condition  that 
it  is  in  pursuance  of  a  vote  of  the  county;  and  it  is  not  de- 
clared that  it  shall  be  in  pursuance. of  the  former  legislation. 
We  are,  therefore,  of  the  opinion  this  provision  authorized  this 
subscription,  whether  the  act  of  6th  November,  1849,  did  bo  or 
not. 

It  was  urged  that  unfair  practices  were  resorted  to  by  a  por- 
tion of  the  citizens  of  the  county,  who  were  favorable  to  sub- 
scription, for  the  purpose  of  carrying  the  vote  at  the  election  in 
its  favor.  The  bill  alleges  that  "  they  caused  to  vote  hundreds 
of  inhabitants,  and  mere  transient  men,  some  of  whom  had  been 
transported  thither  for  the  express  purpose  of  voting  at  said 
election,  and  for  subscription,  and  who  were  not  legal  voters  of 
said  county,  and  forbid  and«prohibited,  by  threats  and  menaces, 
other  legal  voters  of  said  county  from  voting  at  said  election, 
who  desired  to  vote  against  said  subscription ;  and  your  orator 
shows  there  was  not  a  majority  of  the  legal  voters  of  said  county 
who  voted  in  favor  of  said  subscription."  This  allegation  is  not 
specific.  It  nowhere  in  terms  charges  that  any  portion  of  these 
illegal  votes  were  cast  in  favor  of  this  subscription.  It  only 
charges  that  the  friends  of  subscription  caused  them  to  vote  at 
the  election,  and  that  a  portion  of  them  were  brought  there  to 
vote  in  its  favor.  There  is  no  averment  that,  if  every  illegal 
vote  cast  had  been  rejected,  the  result  would  have  been  difierent. 
It  is  true,  that  it  is  alleged  that  a  majority  of  the  legal 
voters  of  the  county  did  not  vote  in  favor  of  this  subscription; 
but  this  allegation  does  not  aid  the  other.  This  may  be  true, 
and  still  the  subscrijition  valid.  For  anything  appear-  ["•'414] 
ing,  there  may  have  been  a  decided  majority  of  the  legal  votes 
cast  that  were  favorable  to  subscrijDtion ;  and  still,  those  voting 
in  its  favor  might  have  been  a  majority  of  all  the  legal  voters  of 
the  county.  If  tested  by  the  act  of  6th  of  ISTovember,  1849,  it 
will  be  found  that  the  bill  does  not  negative  the  fact  that  there 
was  a  majority  as  required  by  its  provisions.  That  act  provides, 
that  to  ascertain  whether  the  proposed  subscription  has  a  ma- 
jority of  the  legal  voters  of  the  county,  the  vote  of  the  last 
general  election  shall  be  taken  as  the  basis.     This  bill  nowhere 
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alleges  that  the  subscription  in  this  case  did  not  have  a  number 
of  legal  voters  of  the  county  voting  for  it,  more  than  equaling 
half  of  the  number  of  votes  cast  in  the  county  at  the  last  pre- 
ceding general  election.  The  number  of  votes  given  for  or 
against  this  subscription,  whether  legal  or  illegal,  is  not  given; 
nor  is  the  number  of  votes  cast  at  the  preceding  election.  In 
this,  as  in  all  other  elections,  the  certificate  of  the  canvassing 
officer  is  binding  until  it  is  impeached,  and  that  officer  has  cer- 
tified that  there  was  a  majority  of  the  legal  voters  of  the  county 
who  voted  for  subscription.  This  certificate,  undoubtedly, 
might  be  impeached  for  fraud,  upon  establishing  a  proper  case, 
in  apt  time.  But  justice  and  reason  would  alike  prohibit  a 
party,  after  acquiescing  until  the  road  should  incur  liabilities, 
acquire  credit,  or  procure  individual  subscrij)tions  on  the  faith 
that  these  bonds  would  issue,  from  impeaching  the  election  and 
enjoining  them  from  issuing.  If  fraud  existed,  the  party  must 
have  known  it,  and  should  have  proceeded  at  once  to  enjoin 
proceedings;  but  having  delayed  for  near  four  months,  the  pre- 
sumption is,  that  rights  have  been  acquired  and  liabilities  in- 
curred, on  the  faith  of  these  bonds,  that  would  make  it  in- 
equitable to  restrain  their  issue,  although  fraud  in  the  election 
may  have  existed.  If  he  has  delayed  until  others  acting  in 
good  faith  have  acquired  rights,  he  has  no  right  to  complain  if 
they  are  preferred. 

Another  objection  urged  is,  that  these  bonds  bear  date  and 
draw  interest  before  it  is  j^roposed  that  they  shall  be  delivered 
to  the  railroad  company.    The  act  of  November,  1849,  requires 
them  to  issue  at  the  same  times,  and  in  the  same  proportions, 
that  individual  subscribers  shall  be  required  to  pay  their  sub- 
scrijitions.     The  act  of  the  1st  of  March,  1854,  authorizes  the 
County  Court  to  issue  all  or  any  jDortion  of  such  bonds,  when- 
ever they  shall  deem  it  for  the  interest  of  the  county,  without 
reference  to  other  subscriptions.     When  the  county  propose  to 
issue  the  bonds  under  one  or  the  other  of  these  acts,  they  should 
bear  date  and  draw  interest  from  the  time  they  should  issue. 
And  the  neglect  or  failure  of  the  officers  of  the  county  to  per- 
[*415]  form  their  duty  in  issuing  them,  should  not  prevent  the 
bonds  from  drawing  interest  from  that  time. 
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The  only  remaining  question  is,  wlietlier  the  county  has  the 
power  to  make  the  principal  of  these  bonds  payable  at  any  other 
place  than  at  its  treasury.  This  is  determined  by  the  3rd  sec- 
tion of  the  act  of  16th  February,  1857,  (Private  laws,  1,032,) 
which  provides,  "  That  the  County  Court  of  each  county,  which 
may,  by  a  vote  of  said  county,  have  subscribed,  or  may  here- 
after subscribe,  to  the  capital  stock  of  said  company,  is  hereby 
authorized  to  make  the  interest  on  the  bonds  of  subscrip- 
tion aforesaid,  payable  at  such  place  or  places  as  the  said 
County  Courts,  respectively,  may  order  and  determine."  This 
enactment  only  authorizes  the  courts  to  make  the  interest  payable 
where  they  may  order,  but  gives  no  such  power  as  regards  the 
principal.  When  the  legislature  expressly  mention  the  interest 
alone,  the  inference  is  strong  that  they  intended  to  exclude  the 
principal  from  that  provision.  If  the  interest  were  payable  at 
the  county  treasury,  bond  holders  would  be  subjected  to  the  in- 
convenience and  expense  of  semi-annually  applying  in  the  county 
for  their  interest.  This  would  necessarily  depreciate  the  market 
value  of  these  bonds,  while,  merely  having  to  present  the  bonds 
there  at  their  maturity,  would  not  have  that  effect.  These  were 
probably  the  reasons  that  induced  the  legislature  to  make  the 
distinction.  We  are,  therefore,  of  the  ojiinion  that  the  Circuit 
Court  erred  in  dissolving  the  injunction  and  dismissing  the  bill. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded, and  the  court  is  directed  to  enter  a  decree  perpetually 
enjoining  the  defendants  fi'om  issuing  the  bonds  described  in 
complainant's  bill. 

Decree  reversed. 


Geoege  Spukck  et  al.,  Plaintiffs  in  Error,  v.  Geoege 
Ceook  et  al.,  Defendants  in  Error. 

ERROR  TO  TAZEWELL. 

Arbitrators  may  be  examined  as  witnesses  to  prove  that  no  evidence  was  given 
on  a  particular  subject — that  certain  matters  were  or  were  not  examined  by 
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liim— or  that  there  is  a  mistake  in  the  award;  also,  as  to  the  time  when,  and 
circumstances  under  which,  an  award  was  made,  and  what  transpired  at 
the  hearing. 

An  award  improperly  obtained  may  be  set  aside. 

A  man-ied  woman  who  has  joined  her  husband  in  a  contract,  or  who  has  con- 
tracted without  her  husband,  will  not  be  made  to  convey  her  real  estate, 
nor  does  she,  in  that  way,  release  her  dower;  and  joining  with  her  husband 
in  an  agreement  to  arbitrate  does  not  change  her  rights.  She  cannot  be 
made  to  perform  an  award. 

[  ^^416  ]  This  was  a  bill  in  clianceiy,  filed  by  plaintiiFs  in  error,  al- 
leging that,  on  second  day  of  ISTovember,  1846,  George  Spurck 
and  George  A.  Crook  entered  into  copartnership  in  the  mercantile 
and  produce  business,  in  the  name  of  George  A.  Crook,  under 
articles  of  copartnership  of  that  date,  providing  that  all  per- 
sonal and  real  estate,  or  any  stock,  or  anything  else  purchased 
in  Peoria,  to  be  in  name  of  said  Crook,  and  that  upon  dissolu- 
tion, an  invoice  of  all  stock,  real  estate  and  personal,  to  be 
equally  divided,  after  making  out  each  party's  account,  debt 
and  credit,  and  then  Crook  to  draw  out  the  amount  of  his  capital 
over  and  above  Spurck,  with  six  per  cent,  interest  on  the  same; 
each  party  to  charge  himself  with  what  stock  he  may  draw  out 
of  the  concern  at  retail  prices,  except  lot  one,  block  three,  in 
Water  street,  being  property  purchased  of  Chrisman:  which 
articles  were  signed  by  both  parties,  with  their  seals.  And 
immediately  under  the  signatures  and  seals: 

The  said  Spurck,  so  long  as  the  copartnership  exists  as  above,  is  to  pay 
one-half  of  the  interest  on  the  cost  of  the  said  property,  now  occupied  by  me 
and  paid  for  out  of  my  individual  money,  for  the  sole  benefit  of  my  wife  and 
children. 

G.  A.  CROOK. 
It  is  mutually  agreed  and  understood  by  us  both  that  the  said  Gr.  A.  Crook, 
on  the  date  mentioned,  had  in  the  concern  $1,800,  and  said  Spurck  had  no 
capital. 

G.  A.  CROOK, 
GEORGE  SPURCK. 

That  they  entered  into  business  in  Peoria,  and  so  remained 
until  June  15,  1848,  when  they  dissolved;  that  during  said 
copartnership,  they  purchased  from  H.  O.  Merriman  lot  three, 
in  block  twelve,  Peoria,  for  $450,  and  took  a  bond  to  George 
A.  Crook;  that  said  lot  was  j)urchased  for  the  partnership  con- 
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cern;  and  that  complainant  Spurck  paid  of  the  same  $225  for 
his  half  of  said  lot,  and  Crook  paid  the  remainder. 

That  said  partnership,  during  its  existence,  made  a  clear 
profit  of  $6,000,  which  Crook  acknowledged;  that  Spurck  put 
in  said  concern  $2,000;  that  upon  the  dissolution,  thej  ac- 
counted together  and  settled  amicably,  and  agreed  that  Crook 
should  retain  all  the  capital  stock  and  profits.  And  Crook 
executed  and  gav^e  to  Spurck  the  following  agreement: 

Peoria,  June  15.  1S4S. 
I  this  day  have  agi-eed  to  give  Ann  L.  Spnrck  a  good  and  sufficient  deed  to 
eighty  acres  of  land,  known  and  describ.d  as  the  De  GrofF  land  (meaning 
the  half  quarter  aforesaid).  I  also  do  make  to  the  said  Ann  L.  Spurck  a  good 
warranty  deed  to  the  north  half  of  lot  No.  o,  in  block  12,  purchased  of  H.  0. 
Merriman,  and  to  finish  off  the  house  now  being  erected  on  said  lot  complete, 
except  the  plastering,  according  to  the  contract  with  the  carpenters.  Al  o, 
to  give  to  George  Spruck  my  note  for  five  hundred  dollars,  payable  in  cash, 
notes,  due  bills  or  book  accounts,  as  may  best  suit  my  convenience.  [*417] 
To  all  the  above,  and  the  faithful  performance  of  the  same,  I  do  hereby  bind 
myself,  my  heirs  and  assigns,  as  witness  my  hand  and  seal  this  day.  Said 
Crook  obligating  himself  to  pay  all  debts,  dues  and  demands  against  said 
concern.  G.  A.  CROOK,     [seal.] 

Wliich  agreement  was  declared  to  be  full  and  final  settlement 
of  said  copartnership  by  said  Crook. 

That  Merriman  has  since  conveyed  said  lot  to  Crook,  in  com- 
pliance with  his  bond;  that  Crook  refuses  to  make  the  deed  and 
pay  the  $500. 

That  complainants,  Spurck  and  wife,  have  conveyed  the  eighty 
acres  called  the  De  Gyoif  farm  to  complainant,  Thomas  S.  Dob- 
bins, which  bill  prays  for  conveyance,  etc. 

The  answer  of  Crook  admits  the  partnership,  and  time  of  its 
dissolution,  15th  June,  1848,  and  says  that,  on  that  settlement, 
Spurck  gave  a  receipt  in  full  to  respondent ;  denies  purchase  of 
lot  from  Merriman  for  partnership;  denies  that  Spurck  paid 
anything  on  lot;  that  the  lot  was  purchased  by  respondent,  with 
money  of  Martha  M.,  his  wife;  that  the  south-westerly  half  of 
the  lot  was  re-sold  to  Merriman,  and  the  north-easterly  half 
conveyed  to  William  Spurck,  in  trust  for  Martha  M.  Crook, 
January  24,  1849;  and  that  Martha  is  the  owner  of  the  lot, 
and  that  respondent  has  no  control  over  the  same.  Denies  that 
the  concern  cleared  $6,000,  and  denies  that  Spurck  put  into 
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said  concern  any  money;  denies  tlie  contract  or  agreement  set 
ont  in  bill  on  settlement  of  said  partnership;  states  that  the 
De  GrofF  farm  also  belongs  to  his  wife,  the  title  being  held  in 
trust  under  a  deed  from  George  Spurck  to  Hart  P.  Anchor, 
dated  February  4,  1851.  Knows  nothing  of  the  deed  from 
Spurck  and  wife  to  Dobbins. 

That  on  the  19th  September,  1848,  Spurck  and  wife  filed 
their  bill  in  Peoria  Circuit  Court  against  respondent  and  Merri- 
man,  and  on  28th  April,  1851,  their  amended  bill  against 
respondents,  Martha  M.  Crook,  William  Spurck  and  Hart  P. 
Anchor,  in  which  the  complainants  complain  of  the  same  iden- 
tical grievances  as  in  this  bill  contained ;  that  on  the  9th  March, 
1852,  and  while  said  former  bill  was  pending,  the  said  parties 
submitted  to  Daniel  O'Keefe  all  suits,  litigations  and  differences 
between  them,  as  sole  arbitrator,  whose  decision  was  to  be  final 
and  conclusive;  that  O'Keefe  took  upon  himself  the  burden  of 
the  said  arbitration,  and  April  15,  1852,  made  his  award, 
whereby  the  said  matters  were  fully  settled,  and  that  he  awarded 
that  the  De  GrofF  land  should  be  conveyed  by  Crook  and  wife 
to  Thomas  Hughes,  trustee  for  Ann  L.  Spurck,  but  in  the  award 
the  arbitrator  made  a  mistake  in  describing  the  land,  as  being 
the  east  half  of  IS".  E.  qr.  25,  9  N.,  7  E.,  instead  of  K  half  of 
S.  W.  25,  9  N.,  7  E. ;  that  in  that  part  of  said  award  in  which 
[  *418  ]  it  is  stated  that  Crook  and  wife  are  entitled  to  retain 
possession,  and  without  hindrance  of  Spurck  and  wife,  of  house 
on  easterly  part  of  lot  three,  block  twelve,  the  word  north,  be- 
fore the  word  easterly,  was  omitted,  and  the  said  north-easterly 
lialf  of  said  lot  three  was  intended  to  be  awarded  to  said  Crook 
and  wife;  that  they  have  been  read}'^  to  comply  with  said  award. 

That  on  the  27th  April,  1852,  notice  was  served  on  Spurck 
and  wife  by  Crook,  tliat  he  had  deposited  with  E.  G,  Sanger, 
master  in  chancery,  the  deed  and  notes  secured  by  mortgage,  in 
compliance  with  said  award,  to  be  delivered  to  Spurck  upon  his 
complying  with  said  award.  Also,  Crook  and  wife  executed  to 
Spurck  and  wife  thoir  release,  and  gave  the  same  to  O.  Peters, 
counsel  for  Spurck  and  Avife,  which  release  the  complainants  are 
notified  to  produce  on  hearing;  and  further  offers,  if  anything 
is  left  undone  under  said  award,  to  do  the  same  at  his  oaati  cost; 
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insists  tliat  tlie  award  is  in  full  force,  unreserved  and  binding ; 
that  the  said  suit  in  chancery  between  the  parties  was,  by  agree- 
ment, dismissed  March  12,  1852,  and  the  same  is  insisted  upon 
as  a  bar  to  this  suit. 

May  10,  185-4.  Leave  was  given  to  complainants  to  file  an 
amended  and  supplemental  bill,  which  was  tiled  May  10,  1854, 
wherein  the  complainants  allege  that  it  was  the  intention  of 
Spurck  and  Crook  that  Spurck  should  have  the  north-east  half 
of  lot  three,  and  that  the  description  in  said  agreement  as  the 
northerly  half  was  a  mistake  of  both  parties;  that  both  said  lot 
and  the  De  Groif  farm  were  purchased  with  partnership  funds ; 
that  after  the  settlement  of  said  partnership  matters,  Crook  and 
Merriman  adjusted  the  lot  matter  in  manner  following  :  Crook 
conveyed  to  Merriman  the  south-west  half  of  the  lot,  and  Mer- 
riman conveyed  to  Crook  the  north-east  half  of  the  lot,  and 
thereby  Crook  became  the  holder,  in  fee,  of  said  north-east  half 
of  lot  three,  and  he  should  have  conveyed  the  same  to  said 
complainant,  George  Spurck,  but,  on  the  contrary  thereof, 
Crook  conveyed  the  same  to  "William  Spurck,  in  trust  for  Mar- 
tha M.  Crook,  wife  of  George  A.  Crook;  that  she  paid  nothing 
therefor,  but  the  conveyance  from  G.  A.  Crook  was  voluntary, 
and  made  to  defraud  complainants. 

That  in  1851,  there  were  pending  in  Peoria  Circuit  Court  a 
suit  in  chancery,  and  certain  suits  at  law,  between  Spurck  and 
wife  and  Crook  and  wife,  whicli  were  referred  to  Edward  Dick- 
inson, John  C.  Flanagan  and  David  Maxwell,  referees;  that 
said  referees  made  and  filed  their  award  in  said  court,  which 
award  was  set  aside  at  March  term,  1851,  because  of  improper 
description  of  said  lot  three,  it  being  described  as  northerly 
half  instead  of  north-easterly  half;  that  pending  the  reference 
it  was  verbally  agreed  that  George  Spurck  should  convey  the 
DeGroff  farm  to  Hart  P.  Anchor,  so  that  the  same  [*419] 
should  abide  the  result  of  the  arbitration;  that  in  pursuance  of 
said  agreement,  Martha  M.  Crook  did,  in  writing,  request  said 
Spurck  to  convey  said  land  to  said  Anchor;  that  the  conveyance 
was  made,  in  which  deed  were  sevei-al  trusts,  one  of  which  was, 
that  Anchor  should  convey  said  80  acres  to  Ann  L.  Spurck,  di- 
vested of  all  trusts,  whicli  deed  defendants  are  notified  to  pro- 
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dnce;  tliat  Anchor  made  the  deed  to  Ann  L,  Spnrck,  and  made 
an  exhibit,  wliich  deeds  were  in  the  hands  of  the  referees,  to  be 
delivered  to  the  proper  parties,  if  thej  should  determine  in  con- 
forniitj  with  the  terms  and  provisions  of  the  deeds;  an  agree- 
ment in  v\'riting  being  signed  by  O.  Peters,  as  coimsel  for  Spnrck 
and  wife,  and  by  L,  B.  Knowlton,  as  counsel  for  Crook  and  wife ; 
that  the  arbitrators  awarded  that  George  Spurck  was  entitled 
to  the  DeGroff  farni,  and  the  deeds  were  delivered  accordingly ; 
that  the  said  agreement  was  made  in  good  faith  on  complainant's 
part,  and  they  believe  Knowlton  had  full  authority  to  make  the 
agreement  for  defendants ;  that  Martha  M.  did  assent  to  and 
direct  that  the  arrangement  for  the  deeds  should  be  made;  that 
George  A.  Crook  and  Anchor,  as  trustees  for  Martha  M.  Crook, 
receive  the  rents  of  said  house  on  lot  three,  and  refuse  to  account 
to  complainants ;  that  they  have  received  rents  from  said  house 
at  least  $1,200,  and  the  DeGroff  ftirm  $500  to  $1,000;  Crook 
refused  to  abide  by  award  of  arbitrators,  and,  on  his  motion, 
the  award  was  set  aside  for  the  reasons  aforesaid.  And  on  the 
9th  September,  1852,  the  matters  were  submitted  to  Daniel 
O'Keefe,  sole  referee,  who  made  his  award  April  15,  1853  ; 
made  an  exhibit  which  was  never  perfected  or  delivered  so  as  to 
take  effect,  for  the  following  reasons : 

1st.  O'Keefe  undertook  to  determine  upon  matters  not  sub- 
mitted to  him.  lie  awarded  that  Crook  and  wife  should  convey 
the  E.  half  N.  E.  25,  9  IT.,  7  E.,  to  which  land  neither  party 
had  any  title  or  claim. 

2nd.  O'Keefe  undertook  to  appoint  a  trustee  for  Ann  L. 
Spurck,  and  fix  and  determine  declarations  of  trust,  for  which 
he  had  no  authority. 

3rd.  Said  arbitrator  awarded  that  a  suit  in  favor  of  Charles 
Hamilton  and  George  A.  Crook  should  be  dismissed,  it  not  ap- 
pearing that  any  of  the  parties,  except  Crook,  had  interest 
therein. 

4th.     Tlie  award  was  never  perfected  and  delivered. 

5th.     The  award  was  procured  by  fraud  on  part  of  Crook; 

that  Crook  surrej)titiously  and  fraudulently  got  possession  of 

the  agreement  of  the  15th  of  June,  1848,  from  said  O'Keefe, 

before  O'Keefe  had  an  opportunity  to  examine  it  fully;   that 
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after  the  case  was  submitted,  Crook  lield  private  interviews  with 
O'Keefe,  and  made  false  and  fraudulent  representations  ["^420] 
to  him,  bj  means  of  which  abstracting  the  agreement  and  false 
representations,  the  arbitrator  made  an  award  $3,000  or  $4,000 
less  favorable  to  complainants  than  otherwise.  That  "Wm. 
Spurck  also  used  improper  means  to  influence  said  O'Keefe  in 
the  matter,  after  the  submission. 

That  O'Keefe  was  not  sworn;  that  after  the  matters  were 
fully  submitted,  Crook,  without  notice  to  complainants,  intro- 
.duced  before  the  arbitrator  pretended  claims  and  demands, 
which  had  long  before  been  settled  and  discharged;  among 
which  were  three  notes  given  by  Crook  and  Spurck  to  B.  For- 
tier,  for  $320  each,  which  were  allowed  by  said  arbitrator;  all 
of  which  complainants  could  have  rebutted  if  they  had  been 
informed  thereof. 

Said  arbitrator  undertook  to  determine  as  to  the  costs  in  the 
former  arbitration. 

That  Crook,  pending  the  arbitration,  entered  upon  the  De- 
Groff  tract  and  removed  the  fences  and  improvements,  and 
greatly  impaired  the  same,  and  that  thereby  Crook  has  put  it 
out  of  his  power  to  fulfill  the  award. 

At  time  of  original  settlement,  complainants  gave  to  Crook  a 
receipt  in  full,  in  consideration  of  the  agreement  given  by  Crook. 
That  the  suits  were  procured  to  be  dismissed  by  Crook  fraudu- 
lently.    Crook  is  insolvent. 

That  the  ascreement  at  the  time  of  the  dissolution  is  not  in 
possession  of  complainants;  that  it  is  either  in  possession  of 
Crook  or  is  lost,  and  prays  leave  to  prove  contents. 

Bill  concludes  with  prayer  for  relief,  etc.,  and  for  appointment 
of  receiver. 

The  answer  of  William  Spurck,  Martha  M.  Crook  and  Hart 
P.  Anchor,  filed  January  9,  1854,  adopts  the  answer  of  George 
A.  Crook,  except  as  to  the  contract  of  June  15,  1848,  of  which 
they  know  nothing.  Admits  that  the  said  north-easterly  half  of 
said  lot  three  is  the  proper  description  thereof,  instead  of  north- 
erly half.  Denies  that  the  money  for  the  purchase  of  said  lot 
was  partnership  money,  but  belonged  to  Martha  M.  Crook ;  ad- 
mits that  on  18th  January,  1849,  Merriman  conveyed  to  George 

499 


420  OTTAWA, 


Spurck  et  al.  v.  Crook  et  al. 


A.  Crook,  and  that  the  title  was  vested  in  him  as  trustee  for 
Martha  M.  That  Jan.  24,  1S49,  George  A.  conveyed  to  Wm. 
Spurck,  in  trust  for  Martha  M.  Crook.  Admits  that  certain  suits 
in  chancery  and  at  law  were  pending;  that  they  were  referred 
to  arbitrators;  that  they  made  and  filed  their  award;  that  the 
same  was  set  aside  and  declared  a  nullity.  Admits  that  Martha 
M.  Crook  did  request  George  Spurck  to  convey  the  DeGroff  farm 
to  Hart  P.  Anchor,  as  trustee  for  her,  but  denies  any  contract  to 
convey  said  land  to  Ann  L.  S23urck. 

[*421]  Admits  that  arbitrators  awarded  the  land  to  Ann  L. 
Spurck,  but  denies  authority  of  Knowlton  to  make  any  contract 
respecting  the  land. 

Admits  receipts  of  rents  of  house  to  about  $750.  Denies 
fraud  in  deed  from  Crook  to  William  Spurck,  of  house  and  lot. 
Admits  he  has  no  interest  in  it  except  as  trustee.  That  O'Keefe 
made  his  award,  which  was  binding.  Denies  that  O'Keefe  under- 
took to  decide  any  matters  not  submitted,  and  that  he  exceeded 
his  authority.  Admits  mistake  in  description  of  the  DeGroff 
farm;  that  the  case  of  Hamilton  v.  Crook  was  one  of  the  suits 
submitted  to  O'Keefe;  that  George  Spurck  was  party  in  interest. 
Denies  all  allegations  of  fraud  in  obtaining  award.  Denies  the 
private  interviews,  representations,  etc.,  of  both  Crook  and 
William  Spurck.  Don't  know  whether  O'Keefe  was  sworn  or 
not,  and  that  it  is  immaterial.  Admits  presentation  of  notes  for 
allowance.  Don't  know  whether  they  were  allowed  or  not,  but 
says  they  were  just.  Admits  that  Martha  M.  Crook  is  a  married 
woman,  but  insists  that  because  she  is  so,  she  is  not  bound  to 
violate  her  contract.  Denies  that  Crook  has  depreciated  the 
DeGroff  farm  by  removal  of  fences  and  improvements.  Admits 
that  Crook  has  receipt  in  full  of  all  demands  of  Spurck.  Denies 
insolvency. 

Replication  filed  August  10,  1854. 

tfam  es  McFadden  testified,  that  Bartholomew  Fortier  had  cer- 
tain notes  of  Crook  &  Spurck,  given  for  part  of  lots  in  Bigelow 
&Underhill's  addition  to  Peoria,  which  notes  were  returned  to 
Crook,  the  trade  being  annulled:  Crook  receiving  $100  from 
affiant,  and  Fortier  to  give  up  the  lots. 

Daniel  O'Keefe.     Was  arbitrator  between  the  parties.     In 
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April,  1852,  the  parties  came  before  me  with  their  papers  and 
claims.  I  made  out  award,  and  required  the  payment  of  $30 
before  delivery — $15  from  each  of  the  parties.  Spurck  was 
ready  to  pay;  Crook  refused.  Knowlton  took  a  copy  of  the 
a^^jard,  agreeing  not  to  give  it  to  Crook.  Peters  paid  me  $30 
and  took  a  copy  of  the  award.  Crook  and  Spurck  appeared 
before  me  and  submitted  their  papers  and  claims,  and  among 
them  an  agreement,  June  15,  1848,  a  copy  of  which  is  attached 
to  the  deposition,  and  the  same  above  referred  to  as  the  agree- 
ment of  Crook  to  convey  to  Ann  L.  Spruck  the  said  eighty  acres 
and  the  said  half  lot  three,  which  agreement  was  left  with  w^it- 
ness  by  Spurck,  and  which  was  taken  from  witness,  as  he  was 
well  satisfied,  by  Crook,  without  leave  or  consent  of  witness,  and 
that  he  did  not  have  said  paper  before  him  at  time  of  making 
the  award,  thereby  causing  him  to  make  a  very  diiferent  award 
from  what  he  should  have  made  if  the  paper  been  in  his  posses- 
sion. And  in  consequence  of  the  loss  of  that  paper  I  awarded 
the  house  and  lot  to  Martha  M.  Crook,  when  otherwise  [  *422  ] 
I  would  have  awarded  it  to  Ann  L.  Spurck.  I  searched  at  the 
time  for  the  paper,  but  could  not  find  it.  I  charged  Crook  with 
taking  the  paper  in  the  absence  of  witness.  After  the  parties 
had  made  their  statements.  Crook  presented  two  notes  signed  by 
Spurck,  which  were  allowed  in  the  award ;  also  there  were  three 
notes  of  $320  each,  given  by  Crook  and  Spurck  to  B.  Fortier, 
from  which  Crook  had  erased  his  name,  and  I  allowed  one-half 
of  the  notes  against  Spurck,  and  in  favor  of  Crook.  Crook 
furnished  me  the  number  of  the  land.  I  had  frequent  interviews 
with  "William  Spurck  by  consent  of  both  parties,  and  I  made  up 
the  award  upon  his  statements,  thinking  he  knew  more  about 
the  matter  than  I.  He  was  not  sworn.  I  was  not  sworn  as 
arbitrator. 

A.  L.  Merriman  testified,  that  George  A.  Crook  and  George 
Spurck  were  doing  business  as  partners  under  the  name  of 
George  A.  Crook.  The  lot  three  in  block  twelve,  was  bought  of 
brother  of  witness  in  name  of  George  A.  Crook.  Both  Crook 
and  Spurck  negotiated  for  the  lot,  and  as  his  recollection  was, 
they  gave  their  joint  notes  for  the  purchase  money,  $450. 
Spurck  paid  on  the  purchase  of  the  lot,  March  8,  1848,  $25, 
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and  May  8,  ISiS,  8200,  wliicli  was  all  that  was  paid  on 
the  purchase.  But  subsequently,  H.  O.  Merrihian  purchased 
the  south-westerly  half  of  the  lot,  with  the  building,  and  ap- 
plied the  balance  of  purchase  money  in  that  manner.  Mrs. 
Crook  never  paid  any  of  the  purchase  money,  nor  was  her  n»me 
mentioned  in  the  original  purchase.  My  brother  paid  Crook 
for  the  south-westerly  half  of  said  lot  $1,100,  including  the 
balance  of  the  purchase  money  due  on  the  lot.  The  annual 
rent  of  the  house  on  the  IST.  E.  half  of  the  lot  worth  from  $150 
to  $175. 

£\  Dickinson.  Was  arbitrator  with  David  Maxwell  and  J. 
C.  Flanagan,  in  January  and  February,  1851.  Think  there  was 
a  paper  shown  us  then,  in  substance  an  agreement  to  convey 
half  lot  three  and  the  DeGroff  farm  to  Ann  L.  Spurck. 

Thomas  Hughes.  Crook  and  Spurck  were  partners.  At 
some  period  between  20th  and  25th  June,  1818,  in  a  conversa- 
tion with  Crook,  I  asked  him  if  he  and  Spurck  had  settled  in 
full  in  such  a  manner  satisfactory  to  both  parties.  He  said  he 
had  understood  him  to  mean  everything  between  them  was  set- 
tled, both  of  a  partnershijD  and  of  a  private  character.  Have 
seen  an  agreement  between  Crook  and  Spurck.  Think  that  set 
out  in  the  original  bill  in  this  case  is  a  copy  thereof.  Witness 
went  with  Spurck  to  see  Crook,  and  he  demanded  of  Crook 
deed  for  part  of  the  lot  referred  to  in  the  agreement.  Crook 
told  him  to  go  to  Mr.  Merriman  and  get  his  deed ;  that  he  had 
[*423]  made  arrangement  with  Merriman  to  let  him  have  the 
same.  We  then  went  to  Merriman's  office  for  the  deed,  and 
Merriman  told  us  there  was  no  deed  for  Mr.  Spurck;  that  Crook 
had  made  no  such  arrangement.  In  May,  181:8,  Crook  told  me 
that  they  had  cleared  $6,000,  including  real  estate  and  all  their 
partnership  business. 

Defendants  moved  to  suppress  depositions  of  Daniel  O'Keefe, 
David  Maxwell,  A.  L.  Merriman  and  E.  Dickinson,  for  reasons 
following  : 

1st.     No  sufficient  notice. 

2nd.     Because  the  depositions  are  improper  and  irrelevant. 

To  O'Keefe's  deposition  : 
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Because  tlie  whole  object  of  liis  deposition  is  to  impeacli  his 
own  award,  which  the  law  does  not  permit. 

Upon  hearing  of  which  motion,  the  court  overruled  the  mo- 
tion as  to  all  except  O'Keefe,  and  suppressed  the  deposition  of 
O'Keefe.  To  the  decision  of  the  court  in  suppressing  said  dep- 
osition the  complainants  excepted. 

Upon  liearing,  JIa7't  P.  Anchor  testified.  During  pending  of 
cause  before  O'Keefe  as  arbitrator,  witness  had  conversation 
with  Crook.  Asked  Crook  if  O'Keefe  had  decided  the  case  yet. 
He  said  no,  he  has  not.  He  has  lost  one  important  paper  or 
agreement.  I  asked  him  if  it  was  likely  he  would  again  find  it. 
No,  says  he,  he  will  never  find  it  again.  He  said  this  in  a 
sneering,  laugliing  manner.  On  same  day  he  said,  that  house 
will  be  awarded  to  Mrs.  Crook.  Says  I,  don't  be  too  sure  of  it; 
because  Major  O'Keefe  is  a  man  I  place  very  little  confidence 
in.  Says  he,  I  have  made  it  all  right  with  O'Keefe.  I  have 
got  it  all  fixed.  That  house  will  ga  to  my  wife.  He  can't 
make  tlie  award  any  other  way.  Speaking  of  the  loss  of  the 
paper,  he  said,  they  have  lost  the  important  paper,  and  have 
nothing  against  me.  I  asked  him  if  the  paper  was  recorded. 
He  said,  no,  sir,  it  is  not.  They  have  nothing  to  show  against 
me.  On  cross-examination,  I  told  Dobbins  this  about  eight  or 
ten  months  ago,  after  I  had  a  quarrel  with  Crook.  I  did  not 
intend  to  tell  Dobbins  or  any  one  else  if  Crook  had  not  acted 
the  scoundrel  with  me.  I  believed  when  Crook  told  me  that, 
he  liad  stolen  the  paj^er.  I  waited  for  four  years  before  I  told  of 
it.  Crook  always  tells  lies,  never  tells  the  truth.  Still  I  believed 
what  he  told  me  about  loss  of  paper. 

March  20th,  1858.  The  court  rendered  a  decree  dismissing 
the  bill,  discharging  the  receiver,  and  ordering  all  moneys  by 
him  collected  to  be  paid  to  tlie  trustee  of  Martha  M.  Crook, 
from  which  decree  the  complainants  took  an  appeal  to  this 
court. 

Wead  &  Williamson,  for  Plaintiffs  in  Error.  [*424] 

N.  H.  Purple,  for  Defendants  in  Error. 

Walkee,  J.     It  appears  from  the  bill,  answers  and  evidence 
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in  this  case,  tliat  George  Spurck  and  George  A.  Crook,  on  the 
second  day  of  November,  1S46,  entered  into  copartnersliip  in 
the  mercantile  and  produce  business,  in  the  city  of  Peoria,  in 
the  name  of  George  A.  Crook,  by  articles  of  agreement  of  that 
date;  that  by  the  terms  of  tlie  agreement,  all  property,  both 
real  and  personal,  should  be  purchased  in  the  name  of  Crook, 
and  upon  a  dissolution,  all  property  to  be  equally  divided,  after 
paying  Crook  his  capital,  with  six  percent,  interest,  and  deduct- 
ing each  jDartner's  account.  Spurck  to  pay  one-half  of  the  interest 
on  the  cost  of  the  property  occupied  by  Crook,  and  that  Crook 
on  that  date,  had  $1,300,  and  Spurck  no  capital  in  the  concern. 
That  they  remained  in  business  until  the  fifteenth  day  of  June, 
1848,  when  a  dissolution  and  settlement  took  place.  That  du- 
ring the  continuance  of  the  partnership,  they  purchased  of  H. 
O.  Merriman,  lot  three,  in  block  twelve,  at  $450,  for  which  they 
gave  their  joint  notes;  Spurck  paid  on  the  purchase  $225,  and 
the  balance  of  the  purchase  money  w^as  discharged  by  re-selling 
to  Merriman  the  south-easterly  half  of  the  lot,  and  he  paid  Crook 
for  it,  including  the  balance  of  the  purchase  money  unpaid, 
$1,100.  That  this  purchase  was  in  the  name  of  Crook,  and  at 
the  time  of  the  purchase,  nothing  was  said  about  its  being  for 
the  wife  of  Crook,  or  being  paid  for  with  her  money.  That 
they  purchased  of  Alexander  De  Groif  the  north  half  of  the 
south-west  quarter  of  section  twenty -five,  in  township  nine  north, 
in  range  seven,  east  of  the  fourth  principal  meridian.  That 
Spurck  made  the  purchase  at  four  hundred  dollars;  that  at  the 
time  of  the  purchase  he  paid  $64,  and  the  balance  was  received 
in  goods  in  their  store,  from  both  of  them,  at  sundry  times,  and 
the  deeds  were  made  to  Crook  for  both  tracts.  That  on  the  set- 
tlement. Crook  gave  an  instrument  in  writing,  binding  him- 
self to  convey  each  of  these  tracts  to  Ann  L,  Spurck,  by  good 
and  sufficient  deed,  and  to  pay  Spurck,  in  notes  or  accounts, 
five  hundred  dollars,  which  was  declared  to  be  a  full  and  final 
settlement.  That  Spurck  and  wife  had  conveyed  the  eighty 
acre  tract  to  Thomas  S.  Dobbins.  That  in  September,  1848, 
Spurck  and  wife  filed  a  bill  in  chancery,  in  the  Peorift  Circuit 
Court,  against  Martha  M.  Crook,  wife  of  Geoi-ge  A.  Crook, 
"William  Spurck  and  Hart  P.  Anchor,  to  compel  a  conveyance 
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of  these  premises.  That  on  the  9th  day  of  March,  1852,  while 
that  bill  was  still  pending,  the  parties  submitted  to  the  arbitra- 
ment and  award  of  Daniel  O'Keefe,  all  suits  and  diiferences  be- 
tween them,  whose  decision  was  to  be  final.  The  deed  ['H25  ] 
of  submission  was  signed  and  sealed  by  Spurck  and  wife,  and 
Crook  and  wife.  That  O'Keefe,  in  April,  1852,  made  his  award 
that  Crook  and  wife  should  convey  the  eighty  acre  track  to 
Thomas  Hughes,  as  trustee  for  Ann  L.  Spurck,  but  misdescribed 
the  land,  naming  it  the  E.  half  'N.  E.  25,  9  IST.,  7  E.,  instead  of  the 
^.  half  S.  W.  25,  9  IS".,  7  E.  That  Crook  and  wife  should  hold 
the  house  on  lot  three,  in  block  twelve;  and  that  the  parties 
should  release  all  claims  up  to  time  of  delivering  the  award; 
and  awarded  the  payment  of  costs  of  the  arbitration  and  former 
litigation.  It  further  appears,  that  the  agreement  for  the  con- 
veyance by  Crook  to  Ann  L.  Spurck  was  lost,  after  the  hearing 
and  before  the  making  out  the  award  for  delivery.  The  depo- 
sition of  O'Keefe  was  taken,  and  he  swore  that  the  paper  was 
lost,  and  that  his  award  would  have  been  difterent  if  it  had  been 
present.  That  after  the  parties  were  heard  on  the  trial  before 
him.  Crook,  without  any  notice  to  Spurck,  presented  three  notes, 
given  by  Spurck  and  Crook  to  B.  Fortier,  for  $320  each,  one- 
half  of  which  he  allowed  against  Spurck.  ^  It  appears  from  the 
evidence  of  McFadden,  that  these  notes  had  been  given  for  the 
purchase  of  land  from  Fortier,  and  the  contract  rescinded  and 
the  notes  returned  to  Crook,  with  $100,  as  the  consideration 
for  canceling  that  contract.  Anchor  testifies,  that  while  the 
matter  was  pending  before  the  arbitrator,  he  had  a  conversation 
with  Crook,  who  said  O'Keefe  had  lost  one  important  paper  or 
agreement;  he  said  he  would  never  find  it  again,  (said  this 
with  a  sneering  laugh.)  He  said  that  the  house  would  be 
awarded  to  Crook,  and  that  he  had  made  it  all  right  with 
O'Keefe;  had  got  it  fixed  with  O'Keefe  ;  that  the  house  would 
go  to  his  wife;  that  he  could  not  make  the  award  any  other 
way.  That  they  had  lost  that  important  paper,  and  had  nothing 
against  him.  He  said  it  had  not  been  recorded;  they  had 
notliing  to  show  against  him.  The  court  below  suppressed  the 
deposition  of  O'Keefe,  and  on  the  hearing,  dismissed  the  bill, 
discharged  the  receiver,  and  ordered  him  to  pay  moneys  col- 
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lected  by    liim  as  rents,  to  the  trustee  of  Martha  M.  Crook. 
And  from  that  decree  the  complainants  appeal  to  this  court. 

It  is  a  general  rule,  that  judges,  arbitrators  and  jurors  are. 
not  required  or  even  permitted  to  testify  in  regard  to  the  grounds 
of  their  determination,  and  judges  are  not  even  allowed  to  testify 
in  regard  to  matters  that  have  come  before  them  on  trial;  but 
arbitrators  may  be  examined  to  prove  that  no  evidence  was  given 
on  a  particular  subject,  or  that  certain  matters  were  or  were  not 
examined,  or  acted  upon  by  them,  or  that  there  is  a  mistake  in 
the  award;  and  also,  as  to  the  time  and  circumstances  under 
which  the  award  was  made,  and  as  to  any  facts  which  transpired 
[*426]  at  the  hearing.  3  Greenl.  Ev.,  sec.  78;  1  Kawle,  304;  5 
Taunt.  454;  2  S.  &  K.  286,  and  authorities  cited.  The  very  fact 
that  awards  can  only  be  impeached  for  fraud,  partiality,  or  gross 
mistake  of  law  or  fact,  may  be,  and  probably  is,  the  reason  why 
these  exceptions  are  made.  If  the  arbitrator  were  prohibited 
from  giving  evidence  of  what  transpired  before  him,  as  to  what 
evidence  he  heard,  what  was  or  was  not  acted  upon  by  him,  and 
the  circumstances  and  acts  of  the  parties,  tlie  grossest  fraud, 
corruption  or  partiality  might  prevail,  and  its  victim  have  no 
relief.  Wliile  a  juror  cannot  be  heard,  to  impeach  his  verdict, 
yet  he  may  unquestionably  testify  as  to  what  the  parties  did  and 
said  upon  the  trial,  and  also  as  to  any  improper  practices  to 
corrupt  the  jury  in  its  action,  and  the  effect  it  may  have  had 
upon  the  jury  in  tlieir  decision.  Metcalf  v.  Dean,  Cro.  Eliz. 
189 ;  Knight  v.  InhdbitanU  of  Freeport,  13  Mass.  218.  In  the 
case  of  liltchie  v.  Ilolhrooh,  7  Serg.  &  liawle,  458,  on  an 
aj)p]ication  for  a  new  trial,  it  was  objected,  that  the  court  should 
not  receive  an  affidavit' of  a  juror,  showing  improper  conduct  of 
a  party  to  influence  their  verdict.  Tilghman,  C.  J.,  says:  "But 
it  never  has  been,  and  I  trust  never  will  be  doubted,  that  the 
affidavit  of  a  juror  shall  not  be  received  to  prove  misbehavior 
of  one  of  the  parties  to  the  suit.  Tlie  holding  conversations 
with  jurors  after  they  are  sworn,  is  a  practice  against  which  tlie 
court  sliould  set  its  face  resolutely,  and  put  it  down  at  once." 
The  very  necessity  of  the  thing  makes  it  ])roper.  When  men  en- 
gage in  fraud  and  corruption,  it  is  not  in  the  face  of  the  public — 
they  never  call  witnesses  to  attest  such  practices,  but,  on  the 
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contrary,  seek,  hj  every  means  in  tlieir  power,  to  prevent  detec- 
tion. From  the  nature  of  the  thing,  none  can  know  it  but  the 
juror  or  arbitrator,  and  the  person  using  the  means  of  corrup- 
tion. To  exclude  the  juror,  or  arbitrator,  would  be  to  prevent 
tlie  party  from  showing  the  great  injustice  and  wrong  he  may 
have  sustained.  If,  in  exposing  the  conduct  of  the  party,  the 
juror  or  arbitrator  appears  in  a  liglit  that  is  not  creditable  to 
himself,  it  is  the  fruit  of  his  conduct,  and  he  must  abide  it,  as 
any  one  else  who  may,  in  the  advancement  of  justice,  have  to 
expose  his  o^vn  disgrace.  We  think  that  every  consideration 
which  applies  to  compelling  a  juror  to  testify  to  the  acts  of  cor- 
ruption or  misconduct  of  the  parties,  applies  with  equal  force  to 
arbitrators,  l^o  reason  is  perceived  for  making  a  distinction. 
This  would,  therefore,  have  entitled  the  deposition  of  the  arbi- 
trator, so  far  as  it  relates  to  Crook's  furnishing  him  with  the 
notes  after  the  hearing  was  closed,  and  without  the  consent  of 
Spurck,  to  admission.  The  cases  before  referred  to  fully 
sustain  the  doctrine,  that  if  either  party  furnish  the  jury  with 
evidence  after  the  jury  have  heard  the  case,  and  the  verdict 
shall  be  in  his  favor,  that  it  should  be  set  aside,  as  the  [  "''427  ] 
court  will  presume  it  had  an  improper  effect  in  producing  the 
result.  And  so  it  will  be,  if  the  party  converses  with  a  jury, 
and  they  find  in  his  favor;  and  the  same  rule  should  equally 
prevail  with  an  arbitrator.  It  may  be  impossible  for  him  to 
determine  what  influence  it  had  on  his  mind  in  coming  to  a  con- 
clusion; and  however  desirable  it  may  be,  that  there  shall  bean 
end  to  litigation,  it  is  equally  important  that  parties  should 
know  that  they  cannot  profit  by  attempting  to  corrupt  the 
streams  of  justice. 

But  even  if  O'Keefe's  evidence  were  excluded,  the  evidence 
of  Anchor  remains  unimpeached,  and  shows  quite  enough  to  set 
aside  the  award.  He  testifies,  that  before  O'Keefe  announced 
his  award,  Crook  informed  him  tliat  an  important  paper  was 
lost;  tint  it  would  never  be  found;  that  it  was  not  recorded; 
that  he  had  fixed  it  with  O'Keefe,  and  that  his  wife  would  get 
the  lot.  Does  not  the  fact  that  he  knew  the  result  before  the 
award  was  announced,  when  coupled  with  the  fact  that  he  had 
fixed  it  with  the  arbitrator,  carry  conviction  to  every  mind,  that 
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lie  liad  resorted  to  unjustiliable  means  to  produce  that  result? 
And  when  we  remember  that  the  arbitrator  testifies  that  he  fur- 
nished him  wich  notes  not  produced  on  the  trial,  it  is  irresistible. 
We  are,  therefore,  of  the  opinion,  that  for  this  reason  alone  the 
award  should  be  set  aside.  But,  independent  of  that,  there  is 
another  ground  that  is  fatal.  By  the  rules  of  the  common  law, 
as  it  has  prevailed  in  England  and  in  the  various  States,  all 
contracts  by  and  of  a  married  woman  are  void;  and  while  the 
husband  may  dispose  of  the  chattel  property  of  the  wife,  he  has 
no  power  to  dispose  of  her  realty.  That  could  be  done  alone 
by  tlie  common  law,  by  a  fine  suffered  in  open  court,  when  she 
was  examined  by  the  court,  in  the  absence  of  her  husband,  as  to 
whether  she  acted  without  his  constraint.  Bv  lej^islative  enact- 
ment  in  most,  if  not  all,  of  the  States  of  the  Union,  she  may 
convey  her  real  estate  by  joining  her  husband  in  a  deed,  and 
acknowledging  it  in  the  manner  j^rescribed,  before  a  proper 
officer.  And  in  all  the  courts  where  the  question  has  arisen, 
they  have  refused  to  compel  her  to  convey  her  land  or  release 
her  dower,  on  any  contract  she  alone,  or  together  with  her  hus- 
band, may  have  made. 

And  it  is  provided  by  the  14th  section  of  chapter  34,  entitled 
Do^ver,  R.  S.  1845,  p.  200,  that  "  No  act,  deed  or  conveyance, 
performed  or  executed  by  the  husband  without  the  assent  of  his 
wife,  evinced  by  the  acknowledgment  thereof  in  the  manner 
required  by  law,  shall  pass  the  estate  of  a  married  woman ;  and 
no  judgment  or  decree,  confessed  or  recovered,  against  him,  and 
no  laches,  default,  covin,  forfeiture  or  crime  of  the  husband 
siiall  prejudice  the  right  of  his  wife  to  her  dower  or  jointure,  or 
[*42S  ]  preclude  her  from  the  recovery  thereof,  if  otherwise  en- 
titled thereto."  This  provision  of  the  statute  fullv  recoo-nizes 
the  principle  of  the  common  law.  It  then  remains  to  determine 
whether  the  submission  of  a  question  affecting  her  right  to  real 
listate  to  arbitration  is  an  exception  to  this  rule.  It  is  laid 
down,  in  Watson  on  Arbitrations,  p.  43,  that,  as  the  deeds  and 
other  contracts  of  a  married  woman  are  entirely  void,  she  can- 
not bind  herself  to  perform  an  award.  The  courts  of  equity,  in 
cases  where  married  women  have  joined  with  their  husbands  to 
arbiti-ate  the  price  to  be  paid  on  an  agreement  to  sell  the  real 
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estate  of  the  wife,  have  refused  a  specific  performance.     Emery 
V.   IVase,  5  Yes.  R.  846. 

Judge  Tucker,  in  his  Commentaries,  lays  do^vn  the  doctrine, 
tliat,  "  Generally,  whoever  can  contract  may  submit  a  dispute  to 
arbitration.  But  those  who  cannot  contract  are  incapal)le  of 
such  submission,  for  it  is  a  contract,"  6  Munf,  R.  453.  Yet  a 
husband  may  submit  for  his  wife  anything  which  he  has  a  right 
to  dispose  of — Stiles  R.  356 ;  5  Yes.  R.  846 — but  nothing  else. 

The  obligation  of  Crook,  gave  to  Ann  S.  Spurck  a  complete 
equitable  title;  and  as  courts  of  equity  protect  persons  in  their 
legal  rights,  they  will  not  compel  a  married  woman  to  part  with 
her  equitable  title  against  her  consent,  any  more  than  if  it  was 
a  legal  title.  The  fact  that  the  claim  was  in  litigation  could 
not  change  her  rights.  If  it  could,  she  might,  in  every  instance, 
be  compelled  to  convey  her  land.  It  would  only  be  necessary 
for  her  husband  to  make  a  sale,  let  a  suit  be  brought,  and  submit 
it  to  arbitration,  and  get  an  award  for  its  conveyance,  to  deprive 
her  of  her  property.  This  cannot  be  tolerated  by  courts.  Par- 
ties cannot  be  permitted  to  do,  by  indirection,  that  which  they 
are  prohibited  from  doing  directly.  We  are,  therefore,  for  these 
reasons,  of  the  opinion,  that  the  award  was  not  binding  on  the 
complainants,  and  that  the  decree  of  the  court  below  should  be 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


Milton  S.  Patrick  et  al..  Plaintiffs  in  Error,  v.  Henry 
L.  RucKER,  County  Judge,  for  the  use  of  William 
Hurlbert  et  al.,  Defendants  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  bond  given  to  a  county  judge,  in  his  official  capacity,  without  a  condition, 

is  void. 
If  an  action  is  brought  upon  an  official  bond,  taken  by  the  county  judge,  the 

condition  must  be  set  out,  and  breaches  assigned. 
Counts  upon  an  official  bond,  given  to  the  county  j  adge  and  his  successor  [  *429  ] 

in  office,  cannot  be  joined  with  a  count  upon  a  bond  to  that  officer,  in  his 

individual  capacity. 
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Damages  should  be  assessed  upon  the  breach  of  an  official  bond  to  the  county 
judge,  upon  the  payment  of  which,  the  judgment  may  be  discharged. 

In  bonds  given  to  the  county  judge  and  his  successor  in  office,  the  insertion  of 
the  name  of  the  judge  is  surplusage. 

This  was  an  action  of  debt  broiiglit  to  tlie  September  term, 
A.  D.  1855,  of  the  Cook  comity  Com't  of  Common  Pleas,  fonncled 
upon  an  appeal  bond  filed  in  the  Cook  county  Court  in  proceed- 
ings of  said  Nelson  C.  Koe,  as  an  insolvent  debtor.  The  county 
judge  took  said  bond  in  his  own  name,  and  brought  this  action. 
The  declaration  was  filed  on  the  31st  day  of  August,  1855,  and 
is  as  follows: 
STATE  OF  ILLINOIS,  ? 

COOK  COUNTY.  f 

Henry  L.  Eucker,  County  Judge  of  Cook  county,  plaintiflf  in 
this  suit,  by  Goodrich  &  Scoville,  his  attorneys,  for  the  use  of 
"William  Hurlbert  and  Lafayette  Hurlbert,  complains  of  Nelson 
C.  Eoe  and  Milton  S.  Patrick,  defendants  of  a  plea,  that  they 
render  unto  the  said  plaintiif  the  sum  of  twenty-seven  thousand 
dollars,  which  they  owe  to,  and  unjustly  detain  from  the  said 
plaintiif,  for  that,  whereas,  heretofore,  to  wit:  on  the  first  day 
of  December,  A.  D.  eighteen  hundred  and  fifty-four,  to  wit:  at 
the  county  aforesaid,  the  said  defendants,  by  their  certain 
writing  obligatory,  sealed  with  the  seals  of  said  defendants 
respectively,  and  now  shown  to  the  court,  the  date  whereof  is 
(  a  certain  day  and  year  therein  mentioned  ),  the  same  day  and 
year  last  aforesaid,  acknowledge  themselves  to  be  held  and 
firmly  bound  unto  the  said  Henry  L.  Rucker,  so  being  the 
county  judge  of  Cook  county,  and  his  successor  in  ofiice,  by  the 
name  and  addition  of  county  judge  of  Cook  county,  in  the 
penal  sum  of  twenty-two  thousand  dollars,  to  be  paid  to  the 
said  Henry  L.  Rucker,  county  judge  of  Cook  county  aforesaid, 
and  made  a  certain  condition  thereunder  written,  wherein  it 
was  declared,  that  whereas  the  said  Nelson  C.  Roe,  on  the 
seventeenth  dav  of  November.  A.  D.  1854,  was  brought  into 
court  (the  County  Court  of  Cook  county,  meaning),  in  custody 
of  Cyrus  P.  Bradley,  sherifif  of  Cook  county  aforesaid,  on  a 
capias  ad  satisfaciendum  issued  out  of  the  Cook  county  Court 
of  Common  Pleas,  under  the  seal  thereof,  at  the  suit  of  William 
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Hurlbert  and  Lafayette  Hurlbert,  and  made  application  to  tlie 
said  court  to  be  discharged  from  his  arrest  and  imprisonment 
upon  his  complying  with  the  provisions  of  the  laws  of  this  State 
(the  State  of  Illinois,  meaning),  for  the  relief  of  insolvent 
debtors;  and  whereas,  such  proceedings  were  thereupon  had, 
that  the  said  County  Court  of  Cook  county,  on  the  first  day  of 
December,  A,  D.  1 854,  did  refuse  to  make  an  assignee  and  [  *430  ] 
grant  a  discharge  from  such  arrest  and  imprisonment  to  the  said 
]^elson  C.  Roe ;  and  whereas,  the  said  I!Telson  C.  Roe  had  prayed 
before  said  court  for  an  appeal  to  the  next  term  of  the  Cook 
county  Court  of  Common  Pleas,  if  the  said  JSTelson  C.  Roe  should 
appear  on  the  first  day  of  the  next  term  of  the  said  Cook  county 
Court  of  Common  Pleas,  to  be  next  thereafter  holden  in  said 
county,  and  abide  the  decision  thereof;  and  also  would  not  sell, 
or  dispose  of,  or  remove,  or  lessen  in  value  any  or  all  of  the 
estate  or  property  mentioned  in  the  schedule  of  the  said  Kelson 
C.  Roe;  but  the  same  should  be  thenceforth  coming  and  subject 
to  the  order  of  the  said  Cook  county  Court  of  Common  Pleas, 
then  said  obligation  should  be  null  and  void,  otherwise  to  remain 
in  full  force  and  virtue.  And  the  said  plaintiff  in  fact  saith, 
that  the  said  Nelson  C.  Roe  did  not  appear  on  the  first  day  of 
the  then  next  term  of  the  Cook  county  Court  of  Common  Pleas, 
and  abide  the  decision  of  said  court  according  to  the  terms  and 
conditions  of  said  writing  obligatory,  but  therein  wholly  failed 
and  made  default.  By  means  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  accrued 
to  the  said  plaintiff  to  demand,  and  have  of  and  from  the  said 
defendants,  the  said  sum  of  twenty-two  thousand  dollars  above 
demanded.  Yet  the  said  defendants,  although  often  requested 
so  to  do,  have  not  yet  paid  the  same  or  any  part  thereof,  but 
have  hitherto  wholly  neglected  and  refused,  and  still  do  neglect, 
to  pay  the  same  or  any  part  thereof. 

And  also  for  that  whereas,  heretofore,  to  wit:  on  the  first  of 
December,  A.  D.  eighteen  hundred  and  fifty-four,  to  wit:  at 
the  county  of  Cook  aforesaid,  the  said  defendants,  by  their 
certain  writing  obligatory,  sealed  with  the  seal  of  said  defend- 
ants respectively,  and  now  shown  to  the  court,  the  date  whereof 
is  (a  certain  day  and  year  therein    mentioned),  the  same  day 
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and  year  last  aforesaid,  aclviiowledged  tlieraselres  to  be  held 
-and  firmly  bound  nnto  the  said  Henry  L.  Rucker,  judge  of  Cook 
county,  and  his  successors  in  office,  in  the  penal  sum  of  twenty- 
two  thousand  dollars,  to  be  paid  to  the  said  Henry  L.  Kucker, 
count}'  j^^<^g6  of  Cook  county  aforesaid,  and  under  a  certain 
condition  thereunder  written,  wherein  it  was  declared  that 
whereas  the  said  Nelson  C.  Roe,  on  the  seventeenth  day  of 
]SroTeml)er,  A.  D.  1854,  was  brought  into  court  (the  County 
Court  of  Cook  county,  meaning),  in  custody  of  Cjams  P.  Bradley, 
sheriff  of  Cook  county  aforesaid,  on  a  capias  ad  satisfacie^idum 
issued  out  of  the  Cook  county  Court  of  Common  Pleas,  and 
under  the  seal  thereof,  at  the  suit  of  William  Hurlbert  and 
Lafayette  Hurlbert,  and  under  application  to  the  said  court  to  be 
discharged  from  his  arrest  and  imprisonment  upon  his  complying 
[  *4:31  ]  with  the  provisions  of  the  laws  of  this  State  (the  State  of 
Illinois,  meaning),  for  the  relief  of  insolvent  debtors;  and 
whereas,  such  proceedings  were  thereupon  had,  that  the  said 
County  Court  of  Cook  county,  on  the  iirst  day  of  December, 
1854,  did  refuse  to  make  an  assignee  and  grant  a  discharge  from 
such  arrest  and  imprisonment  to  the  said  Nelson  C.  Roe;  and 
whereas,  the  said  Nelson  C.  Roe  had  praj^ed  before  said  court 
for  an  appeal  to  the  then  next  term  of  the  Cook  county  Court 
of  Common  Pleas,  if  the  said  Nelson  C.  Roe  should  appear 
on  the  first  day  of  the  next  term  of  the  said  Cook  county  Court 
of  Common  Pleas  to  be  next  thereafter  holden  in  said  county, 
and  abide  the  decision  thereof;  and  also  would  not  sell  or 
dispose  of,  or  remove  or  lessen  in  value,  any  or  all  of  the 
estate  or  property  mentioned  in  the  schedule  of  the  said  Nelson 
C.  Roe,  but  the  same  should  be  thenceforth  coming  and  subject 
to  the  order  of  the  said  Cook  county  Court  of  Common  Pleas, 
then  said  obligation  should  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue. 

And  afterwards,  to  wit:  at  the  February  term  of  the  said 
Cook  county  Court  of  Common  Pleas,  to  wit:  on  the  seventh 
day  of  March,  1855,  being  one  of  the  days  of  said  court,  said 
Nelson  C.  Roe  filed  in  the  said  court  his  affidavit  and  prayer 
for  a  change  of  the  venue  of  said  proceedings,  and  appealed 
case  for  the  causes  therein  stated,  and  according  to  the  pro- 
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visions  of  the  statute  in  such  case  made  and  provided,  and 
therenjDon  bj  order  of  said  court  duly  made,  the  venue  of  said 
cause  was  ordered  and  decreed  to  be  changed  to  the  Cook 
county  Circuit  Court;  and  the  clerk  of  said  Cook  county  Court 
of  Common  Pleas  thereupon  duly  made  out  a  copy  of  said  order, 
and  a  full  transcript  of  the  records  and  proceedings  in  such 
case,  made  and  certified  the  same,  and  transmitted  the  same  to 
the  said  Cook  county  Circuit  Court,  together  with  all  the  paj^ers 
filed  in  said  cause  and  appertaining  or  forming  part  of  the 
record  therein;  and  the  clerk  of  said  Cook  county  Circuit 
Court  thereupon  filed  said  papers  and  docketed  said  cause 
according  to  the  form  and  direction  of  the  statute  in  such  case 
made  and  provided ;  and  the  said  plaintiff  in  fact  saith  that  the 
said  Nelson  C.  Eoe  did  not  appear  on  the  first  day  of  the  then 
next  term  of  the  Cook  county  Court  of  Common  Pleas,  and 
abide  the  decision  of  said  court  according  to  the  terms  and 
condition  of  said  writing  obligatory,  but  therein  wholly  failed 
and  made  default,  by  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have  of  and  from  the  said  defend- 
ants the  said  sum  of  two  thousand  dollars  above  demanded; 
yet  the  said  defendants  although  often  requested  so  to  do,  have 
not  yet  paid  the  same  or  any  part  thereof,  but  have  hitherto 
wholly  neglected  and  refused,  and  still  do  neglect,  to  pay  [f4:32] 
the  same  or  any  part  thereof  And  also  for  that  whereas  hereto- 
fore, to  wit:  on  the  sixteenth  day  of  November,  in  the  year 
1854,  to  wit:  at  the  county  of  Cook  aforesaid,  the  said  William 
Hurlbert  and  Lafayette  Hurlbert  sued  and  duly  prosecuted  out 
of  the  Cook  county  Court  of  Common  Pleas  against  the  said 
Nelson  C,  Roe,  according  to  the  statute  in  such  case  made  and 
provided,  a  certain  writ  of  the  people  of  the  State  of  Illinois, 
called  a  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  the 
county  of  Cook  aforesaid,  by  which  said  writ  the  people  of  the 
State  of  Illinois  commanded  the  sheriff  of  said  county  that  he 
take  Nelson  C.  Roe,  defendant,  if  he  should  be  found  in  his 
county,  and  him  safely  keep  so  that  he  should  have  his  body  to 
satisfy  "William  Hurlbert  and  Lafayette  Hurlbert,  plaintiffs,  the 
sum  of  ten  thousand  five  hundred  and  seventy-three  dollars 
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and  fortj^-five  cents,  -whicli  said  plaintiffs  (William  Hiirlbert  and 
Lafayette  Hnrlbert,  meaning),  lately,  in  the  Cook  county  Conrt 
of  Common  Pleas  for  the  said  county,  at  a  term  thereof,  begun 
and  held  in  the  city  of  Chicago,  in  said  county,  on  the  second 
Monday  of  September  last  past,  (September,  1854,  meaning), 
recovered  against  the  said  defendant  (Nelson  C.  Roe,  meaning), 
for  tlieir  debts,  and  also  the  further  sum  of  two  hundred  and 
eighty-three  dollars  and  seventy  cents,  which  was  also  adjudged 
to  said  plaintiffs  (said  "William  and  Lafayette  Hurlbert,  mean- 
ing), their  damages,  and  the  further  sum  of  eight  dollars  and 
five  cents  for  the  cost  and  charo-es  about  their  suit  in  that  behalf 
expended,  whereof  said  defendant  (Nelson  C.  Roe,  meaning) 
was  convicted,  as  appears  of  record,  in  ninety  days  from  the 
date  thereof;  and  that  he  have  him  and  his  said  writ,  with 
an  indorsement  thereon,  in  what  manner  he  had  executed  the 
same;  which  said  writ — before  the  return  day  thereof,  to  wit: 
on  the  seventeenth  day  of  November,  A.  D.  1854 — was  de- 
livered to  Cyi'us  P.  Bradley,  who  was  then  and  there,  or  until  and 
after  the  arrest  hereinafter  mentioned,  sheriff  of  said  county  of 
Cook,  in  due  form  of  law  to  be  executed,  which  said  writ  Avas 
under  the  seal  of  said  court,  and  duly  bears  teste  on  the  six- 
teenth day  of  November,  A.  D.  1854,  by  virtue  of  which  said 
writ  the  said  sheriff,  afterwards  and  before  the  return  day 
thereqf,  to  wit:  on  the  seventeenth  day  of  November,  A,  T>. 
1854,  and  within  his  bailiwick,  to  wit:  at  the  county  of  Cook 
aforesaid,  by  virtue  of  said  writ,  took  and  arrested  tlie  said 
Nelson  C.  Roe,  by  his  body,  and  then  and  there  held  and  de- 
tained him  in  custody  as  such  sheriff,  for  the  cause  aforesaid, 
and  the  said  Nelson  C.  Roe  being  so  arrested  and  in  custody  of 
said  sheriff  as  aforesaid,  by  virtue  of  said  writ,  being,  as  he 
professed,  desirous  of  releasing  himself  from  such  arrest  by 
[*433]  delivering  up  his  property  according  to  the  provisions  of 
the  statute  in  such  case  made  and  provided,  the  said  sheriff,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  and 
on  request  of  said  Nelson  C.  Roe,  conveyed  him  before  the 
honorable  Henry  L.  Rucker,  as  such  judge  of  the  County  Court 
of  Cook  county;  and  the  said  Henry  L.  Rucker,  he  being  such 
judge,  as  such  judge  required  of  the  said  Nelson  C.  Roe,  so 
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being  before  said  judge,  according  to  the  statute  in  such  case 
made  and  provided,  a  full,  fair  and  complete  schedule  of  all  his, 
the  said  Roe's,  estate,  real  or  personal,  including  money,  notes, 
bonds,  bills,  obligations  and  contracts,  for  money  or  property 
of  any  and  every  description  or  kind,  name  or  nature  whatso- 
ever, together  with  a  true  and  perfect  account  of  all  the  debts 
which  he  should  or  might  be  owing;  and  that  the  said  Roe 
should  subscribe  such  schedule  and  take  the  oath  by  the  statute 
in  such  case  made  and  provided;  and  the  said  ISTelson  C.  Roe, 
under  such  requirements,  made  and  presented  to  said  Henry  L. 
Rucker,  so  being  such  judge  as  aforesaid,  a  certain  schedule,  in 
substance  as  follows :  [The  schedule  is  then  set  out  at  length.] 
And  thereupon  the  said  Henry  L.  Rucker,  such  judge  as 
aforesaid,  proceeded  to  an  examination  of  said  ITelson  C.  Roe, 
according  to  the  statute  in  such  case  made  and  provided,  and, 
after  a  full  investigation  of  and  examination  of  said  ITelson  C. 
Roe,  it  not  appearing  to  said  judge  that  the  proceedings  of  said 
Roe  were  fair,  just  and  honest,  the  said  judge  of  Cook  county 
refused  to  make  an  assignee  or  to  grant  a  discharge  of  the  said 
Kelson  C.  Roe  from  the  imprisonment  aforesaid,  whereupon  the 
said  Nelson  C.  Roe  prayed  an  appeal  from  the  decision  of  said 
court,  and  on  that  occasion,  and  thereupon,  for  the  perfecting  of 
said  appeal,  according  to  the  statute  in  such  case  made  and  pro- 
vided, to  wit:  on  the  first  day  of  December,  A.  D.  1854,  to  wit: 
at  the  county  aforesaid,  the  said  Nelson  C,  Roe,  and  the  said 
Milton  S.  Patrick,  as  his  security,  by  their  certain  writing 
obligatory,  commonly  called  an  appeal  bond,  sealed  with  the 
resj)ective  seals  of  the  said  defendants,  and  now  here  shown  to 
the  court,  aclcnowledged  themselves  to  be  held  and  firmly  bound 
unto  Henry  L.  Rucker,  county  judge  of  Cook  county,  and  his  suc- 
cessor in  office,  in  the  sum  of  twenty -two  thousand  dollars,  to 
be  paid  to  said  Henry  L.  Rucker,  county  judge  of  Cook  county, 
with  and  under  a  certain  condition  thereunder  written,  that  if 
the  said  Nelson  C.  Roe  should  appear  on  the  first  day  of  tlie 
next  term  of  the  Cook  county  Court  of  Common  Pleas,  to  be 
next  thereafter  held  in  said  county,  (of  Cook,  meaning,)  and 
abide  the  decision  thereof;  and  should  not  sell,  or  dispose  of,  or 
remove,  or  lessen  in  value,  any  or  all  of  the  estate  or  property 
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mentioned  in  the  said  scliedule  of  said  I*[elson  C.  Koe,  bnt  tliat 
[  *43-i]  the  same  should  be  thenceforth  coming  arid  subject  to  the 
order  of  the  said  Cook  county  Court  of  Common  Pleas,  then  said 
obligation  should  be  null  and  void,  otherwise  to  remain  in  full 
force  and  virtue,  as  by  the  said  writing  obligatory  and  the  con- 
dition thereof,  reference  thereunto  being  had,  will  more  fully 
appear,  which  said  bond,  being  ]3resented  by  said  Roe  to  said 
judge  of  said  court,  was  approved  by  said  court,  and  said  appeal 
was  allowed  and  perfected,  and  said  proceedings  and  case  taken 
by  such  appeal  to  said  Cook  county  Court  of  Common  Pleas, 
according  to  the  statute  in  such  case  made  and  provided;  and 
the  said  plaintiff  avers,  that  afterwards,  to  wit:  at  the  February 
term  of  the  said  Cook  county  Court  of  Common  Pleas,  to  w^it: 
on  the  seventh  day  of  March,  A.  T>.  1855,  being  one  of  the 
days  of  said  court,  said  ]^elson  C.  Poe  filed  in  said  court  his 
affidavit,  verified,  and  a  prayer  for  a  change  of  venue  of  said 
proceedings,  and  appeal  case  for  the  causes  therein  set  forth, 
and  according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided;  and  thereupon,  by  order  of  said  court  duly  made, 
the  venue  of  said  cause  was  ordered  and  directed  to  be  changed 
to  the  Circuit  Court  of  Cook  county;  and  the  clerk  of  said 
Cook  county  Court  of  Common  Pleas  thereupon  duly  made  out 
a  copy  of  said  order,  and  a  full  transcript  of  the  records  and 
proceedings  in  such  case,  and  certified  the  same,  and  transmitted 
the  same  to  the  said  Circuit  Court  of  Cook  county,  together  w^ith 
all  the  papers  filed  in  said  cause  and  appertaining  or  forming 
part  of  the  record  therein;  and  the  clerk  of  said  Circuit  Court 
of  Cook  county  thereupon  filed  said  papers  in  said  court,  and 
docketed  the  said  cause,  according  to  the  statute  in  such  case 
made  and  provided ;  and  the  said  plaintifi"  avers  that  the  said 
ISTelson  C.  Poe  did  dispose  of  a  large  quantity  of  the  estate  and 
property  in  said  schedule  mentioned,  to  wit:  over-draft  and  note 
of  John  S,  Wright,  of  twelve  thousand  four  hundred  dollars; 
C.  D.  Gibson's  paper  in  acceptance,  ten  thousand  dollars; 
"  amounts  due  from  depositors,  five  thousand  four  hundred  and 
forty-seven  dollars  and  eighty -three  cents;  Eams,  Gray  &  Co., 
check  and  notes,  $728.89;  a  judgment  against  J,  G.  Greenleaf, 
about  six  tliousand  four  hundred  dollars;"  "  E.  K.  Bruers'  note, 
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five  hundred  dollars;"  "E.  B,  Winbolt's  note,  six  hundred  dol- 
lars;" W.  F.  Bartlett's  note,  seven  hundred  dollars,  and  other 
property  in  said  schedule  mentioned ;  and  that  the  same  was  not 
forthcoming  and  subject  to  the  order  of  said  Circuit  Court  of 
Cook  county,  to  which,  as  aforesaid,  the  venue  of  said  case  was 
changed  according  to  the  terms  and  conditions  of  said  writing 
obligatory.  And  for  assigning  a  further  breach  of  the  said  con- 
dition of  said  writing  obligatory,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  the  said  plaintiff  saith, 
that  the  said  Nelson  C.  Roe  did  not  ap23ear  on  the  first  [*435]  ' 
day  of  the  next  term  of  the  Circuit  Court  of  Cook  county,  after 
the  change  of  venue,  as  by  the  condition  of  said  writing- 
obligatory,  and  the  law  in  such  case  made  and  provided,  he  was 
bound  to  do.  And  for  assignina^  a  further  breach  of  the  said  condi- 
tion  of  said  writing  obligatory,  tJie  said  plaintiff,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  saith  that 
a  large  amount  and  quantity  of  the  property  in  said  schedule 
mentioned,  to  wit:  the  property  last  aforesaid  named  and  de- 
scribed, was  not  forthcoming,  and  subject  to  the  order  of  said 
Circuit  Court  of  Cook  county,  according  to  the  condition  of  said 
^vriting  obligatory,  by  reason  of  which  said  breaches  the  said 
\vriting  obligatory  became  forfeited,  and  thereby  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from 
the  said  defendants  the  said  sum  of  twenty-two  thousand  dollars 
above  demanded ;  yet  the  said  defendants,  although  often  re- 
quested so  to  do,  have  not  as  yet  paid  the  sum  of  money  above 
demanded,  or  any  part  thereof,  to  the  said  plaintiff,  according 
to  the  said  writing  obligatory  and  condition ;  but  to  pay  the 
same  have  hitherto  wholly  refused,  and  still  do  refuse. 

The  fourth  count  is  set  out  in  the  opinion  of  the  court,  and  is 
therefore  omitted. 

And  also  for  that,  whereas  heretofore,  to  wit:  on  the  six- 
teenth day  of  November,  in  the  year  eighteen  hundred  and 
fifty-four,  to  wit:  at  the  county  of  Cook  aforesaid,  the  said 
"William  Hurlbert  and  Lafayette  Hurlbert  sued  and  duly  prose- 
cuted, out  of  the  Cook  county  Court  of  Common  Pleas,  against 
the  said  Nelson  C.  Roe,  according  to  the  statute  in  such  case 
made  and  provided,  a  certain  writ  of  the  people  of  the  State  of 
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Illinois,  called  a  capias  ad  satisfaciendum^  directed  to  the  sheriff 
of  the  county  of  Cook,  aforesaid,  by  which  said  writ  the  people 
of  the  State  of  Illinois  commanded  the  sheriif  of  said  county 
that  he  take  Kelson  C.  Koe,  defendant,  if  he  should  be  found 
in  his  county,  and  him  safely  keep,  so  that  he  should  have  his 
body  to  satisfy  William  Ilurlbert  and  Lafayette  Hurlbert,  plain- 
tiffs, the  sum  of  ten  thousand  five  hundred  and  seventy- three 
dollars  and  forty-five  cents,  which  said  plaintiffs  (William  Hurl- 
bert and  Lafayette  Ilurlbert,  meaning,)  lately  in  the  Cook  county 
Court  of  Common  Pleas  for  the  said  county,  at  a  term  thereof, 
begun  and  held  in  the  city  of  Chicago,  in  said  county,  on  the 
second   Monday   of   September   last  past,  ( September,    1854,  - 
meaning,)  recovered  against  the  said   defendant,  (JSTelson   C. 
Eoe,  meaning,)  for  their  debt,  and  also  the  further  sum  of  two 
hundred  and  eighty-three  dollars  and  seventy  cents,  which  was 
also  adjudged  to  said  plaintiffs,  (said  William  and  Lafayette 
Hurlbert,  meaning,)  for  their  damages,  and  the  further  sum  of 
[*436]  eight  dollars  and  five  cents,  for  their  costs  and  charges 
about  their  suit  in  that  behalf  expended,  whereof  said  defendant, 
(ISTelson  C.  Koe,  meaning,)  was  convicted,  as  appears  of  record, 
in  ninety  days  from  the  date  thereof,  and  that  he  have  then  and 
there  said  writ,  with  an  indorsement  thereon,  in  what  manner 
he  had  executed  the  same,  which  said  writ,  before  the  return 
day  thereof,  to  wit:  on*the  seventeenth  day  of  November,  A.  D. 
1854,  was  delivered  to  Cyrus  P.  Bradley,  who  was  then  and 
there,  and  until  and  after  the  arrest  hereinafter  mentioned,  sheriff 
of  said  county  of  Cook,  in  due  form  of  law,  to  be   executed, 
which  said  writ  was  under  the  seal  of  said  court,  and  duly  bore 
teste   on  the  sixteenth  day  of  November,  A.  D.  1854,  by  virtue  " 
of  which  said  writ,  the  said  sheriff'  afterwards,  and  before  the 
return  day  thereof,  to  wit:  on  the  seventeenth  day  of  Novem- 
ber, A.  D.  1854,  and  within  his  bailiwick,  to  wit:  at  the  county 
of  Cook,  aforesaid,  by  virtue  of  said  writ,  took  and  arrested  the 
said  Nelson  C.  Poe,  by  his  body,  and  then  and  there  held  and 
detained  him  in  custody,  as  such  sheriff,  for  the  cause  aforesaid; 
and  the  said  Nelson  C.  Roe,  being  so  arrested,  and  in  custody 
of  said  sheriff,  as  aforesaid,  by  virtue  of  said  writ,  being,  as  he 
professed,   desirous   of  releasing  himself  from  such  arrest,  by 
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delivering  up  his  property,  according  to  tiie  ])rovisions  of  tlie 
statute  in  sucli  case  made  and  provided,  the  said  sheriff,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  and  on 
request  of  said  IS^elson  C.  Hoe,  conveyed  liim  before  the  Honora- 
ble Henry  L.  Rucker,  as  such  judge  of  the  County  Court  of 
Cook  county,  and  the  said  Henry  L.  Rucker,  then  being  such 
judge,  required  of  the  said  Nelson  C.  Roe,  so  being  before  him, 
said  judge,  accoi'ding  to  the  statute  in  such  case  made  and  pro- 
vided, a  full,  fair  and  complete  schedule  of  all  his,  the  said 
Roe's,  estate,  real  or  personal,  including  money,  notes,  bonds, 
bills,  obligations  and  contracts,  for  money  or  property  of  any 
and  every  description,  or  kind,  name  or  nature  whatever,  to- 
gether "with  a  true  and  perfect  account  of  all  the  debts  which 
he  should  or  might  be  owing,  and  that  the  said  Roe  should  sub- 
scribe such  schedule,  and  take  the  oath  by  tlie  statute  in  such 
case  made  and  provided.  And  the  said  ISTelson  C.  Roe,  under 
such  requisition,  thereupon  made  and  presented  to  said  Henry 
L.  Rucker,  so  being  such  judge,  as  aforesaid,  a  certain  schedule, 
in  substance  as  follows.  [The  schedule,  set  out  verbatim  in  the 
count,  is  here  omitted.] 

And  thereupon,  the  said  Henry  L.  Rucker,  said  judge  as  afore- 
said, proceeded  to  an  examination  of  said  Nelson  C.  Roe, 
according  to  the  statute  in  such  case  made  and  provided,  and, 
after  a  full  investigation  and  fair  examination  of  said  Nelson  0. 
Roe  and  the  witnesses,  it  not  appearing  to  the  said  judge  that 
the  proceedings  of  said  Roe  were  fair,  just  and  honest,  ['"437] 
the  said  county  judge  ot  Cook  county  refused  to  make  an  as- 
signee or  to  grant  a  discharge  of  said  Nelson  C.  Roe  from  the 
imprisonment  aforesaid,  whereupon  the  said  Nelson  C.  Roe 
prayed  an  appeal  from  the  decision  of  said  court,  and  on  that 
occasion,  and  thereupon,  for  the  perfecting  of  said  appeal  ac- 
cording to  the  statute  in  such  case  made  and  2)rovided,  to  wit: 
on  the  first  day  of  December,  A.  D.  1854,  to  wit:  at  the  county 
aforesaid,  the  said  Nelson  0.  Roe  and  the  said  Milton  S.  Patrick, 
as  surety,  by  their  certain  writing  obligatory,  commonly  called 
an  appeal  bond,  sealed  with  their  seals,  respectively,  and  now 
here  shown  to  the  court,  acknowledged  themselves  to  be  held 
and  firmly  bound  unto  the  said  Henry  L.  Rucker,  county  judge 
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of  Cook  county,  and  liis  successors  in  office,  in  the  sum  of 
twenty-two  thousand  dollars,  to  be  paid  to  the  said  Henry  L. 
Kucker,  or  his  successors  in  office,  with  and  under  a  certain  con- 
dition thereunder  wi'itten,  that  if  the  said  Nelson  C.  Roe  should 
appear  on  the  first  day  of  the  next  term  of  the  Cook  county 
Court  of  Common  Pleas,  to  be  next  thereafter  held  in  said 
county,  and  abide  the  decision  thereof;  and  also,  should  not  sell, 
or  dispose  of,  or  remove,  or  lessen  in  value,  any  or  all  of  the  estate 
or  property  mentioned  in  tlie  schedule  of  said  JSTelson  C.  Koe, 
but  that  the  same  should  be  thenceforth  coming  and  subject  to  the 
order  of  the  said  Cook  county  Court  of  Common  Pleas,  then 
the  said  obligation  should  be  null  and  void,  otherwise  to  remain 
in  full  force  and  virtue,  as  by  the  said  writing  obligatory 
and  the  condition  thereof,  reference  being  thereto  had,  will 
more  fully  appear;  which  said  bond  was  approved  by  said  judge, 
and  said  appeal  allowed  and  taken  to  the  said  Cook  county 
Court  of  Common  Pleas,  according  to  the  statute  in  such  case 
made  and  provided.  And  the  plaintiff  avers  that  afterwards, 
to  w^t:  at  the  February  term  of  the  Cook  county  Court  of  Com- 
mon Pleas,  to  wit:  on  the  seventh  day  of  March,  1855,  being 
one  of  the  days  of  said  court,  said  JSTelson  C.  Poe  filed  in  said 
court  his  petition  and  his  atlidavit  according  to  the  statute  in 
such  case  made  and  provided,  praying  a  change  of  venue  in  said 
cause,  and  thereupon  such  proceedings  were  had  by  said  Cook 
county  Court  of  Common  Pleas,  that  the  venue  of  said  cause 
was  duly  changed  to  the  Cook  county  Circuit  Court,  and  after- 
wards, and  while  said  cause  was  pending  in  said  Circuit  Court, 
and  at  a  special  term  of  said  Circuit  Court,  to  wit:  on  the  22nd 
day  of  June,  1855,  being  one  of  the  days  of  said  court,  said  cause 
was  duly  called  for  trial,  and  said  Nelson  C.  Roe  being  duly 
called,  came  not,  nor  auy  one  for  him,  but  made  delault  there- 
in, and  thereupon  afterwards,  to  wit:  on  the  28th  day  of  June, 
1855,  being  one  of  the  days  of  said  court,  said  ajipenl  was,  by 
[*438]  order  of  said  court,  dismissed,  by  reason  wliereof  ai^ 
action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of 
and  from  said  defendants,  the  said  sum  of  twenty-two  thousand 
dollars.  Yet  the  said  defendants,  although  often  requested  su 
to  do,  have  not  as  yet  paid  the  said  sum  of  money,  or  any  part 
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thereof,  but  to  pay  the  same  have  hitherto  wholly  refused,  and 
still  do  refuse,  to  the  damage  of  the  said  plaintiff,  of  twenty- 
seven  thousand  dollars,  and  therefore  he  brings  his  suit. 

BOND. 

Know  all  Mek  by  these  Presents,  That  we,  Nelson  C.  Roe  and  Milton 
S.  Patrick,  of  the  county  of  Cook,  and  State  of  IlUnois,  are  held  and  firmly 
bound  unto  Henry  L.  Rucker,  county  judge  of  Cook  county,  an!  his  successor 
in  office,  in  the  penal  sum  of  twenty-two  thousand  dollars,  and  for  the  pay- 
ment whereof,  well  and  truly  to  be  made,  we  do  hereby  bind  ourselves,  our 
heirs,  executors  and  admuiistrators,  jointly,  severally  and  firmly,  by  these 
presents,  as  witness  our  hands  and  seals,  this  first  day  of  December,  A. 
D. 1854. 

The  condition  of  the  above  obligation  is  such,  that,  whereas  the  said  Nelson 
C.  Roe,  on  the  seventeenth  day  of  November.  A.  D.  1854,  was  brought  into 
court  in  custody  of  Cyrus  P.  Bradley,  sheriif  of  Cook  county,  on  a  capias  ad 
satisfaciendum,  issued  out  of  the  Cook  county  Court  of  Common  Pleas,  at 
the  suit  of  Wdliam  Hurlbert  and  Lafayette  Hurlbert,  and  ma  ie  appUcation 
to  the  court  to  be  discharged  from  his  arrest  and  imprisonment,  upon  his 
complying  with  the  provisions  of  the  laws  of  this  State  for  the  relit  'f  of  in- 
solvent debtors;  and  whereas  such  proceedings  were  thereupon  had  that  the 
said  County  Court  of  Cook  county,  on  the  first  day  of  December,  A.  D.  1854, 
did  refuse  to  make  an  assignee  and  grant  a  discharge  from  such  arrest  and 
imprisonment  to  the  said  applicant;  and  whereas  the  said  Nelson  C.  Roe  has 
thereupon  prayed  before  said  court  for  an  appeal  to  the  next  term  of  the  Cook 
county  Court  of  Common  Pleas;  now,  therefore,  if  the  said  Nelson  C.  Roe 
shall  appear  on  the  first  day  of  the  next  term  of  the  said  Cook  county  Court 
of  Common  Pleas,  to  be  next  hereafter  held  in  said  county,  and  abide  the 
decision  thereof;  and  also  will  not  sell,  or  dispose  of,  or  remove,  or  lessen  in 
value,  any  or  a'l  of  the  estate  or  property  mentioned  in  the  schedule  of  the  said 
applicant,  but  that  the  same  shall  be  then  forthcoming,  and  subject  to  the 
order  of  the  said  Cook  county  Court  of  Commom  Pleas,  then  this  obligation 
to  be  null  and  void;  othei-wise  to  remain  in  full  force  and  virtue. 

(Signed)  NELSON  C.  ROE.     [  seal.] 

M.  S.  PATRICK.      [  SEAL.] 

To  this  declaration  there  was  a  demurrer. 

At  February  term,  A.  D.  1857,  of  said  court,  the  said  de- 
murrer was  overruled,  and  a  rule  entered  requiring  the  defend- 
ants to  plead  instanter.  The  defendants  did  not  plead,  and 
tbeir  default  was  entered.  Whereupon  the  court,  without  any 
assessment  of  damages,  ordered  judgments  against  the  defend- 
ants below  for  twenty-two  thousand  dollars,  debt;  and  thej^lain- 
tiff  remitted  nine  thousand  six  hundred  and  twenty-three  dol- 
lars ;  and  for  the  balance,  as  debt,  execution  was  issued,  with  no 
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[  ^439  ]  damages.  The  overruling  said  demurrer,  and  the  entry 
of  said  judgments  in  manner  and  form  aforesaid,' without  assess- 
ment of  damages,  are  assigned  as  error. 

Yan  II.  IIiGGiNS,  and  Scates,  McAllister  &  Jewett,  for 
Plaintiffs  in  Error. 

G.  Goodrich,  for  Defendant  in  Error. 

Catojst,  C.  J.  This  was  an  action  of  debt.  The  declaration 
contains  live  counts,  the  three  first  and  last  of  which  are  upon 
bonds,  with  appropriate  conditions,  given  to  the  judge  of  the 
Cook  County  Court,  by  an  insolvent  and  his  suretv,  upon  his 
assignment  before  that  court,  under  our  insolvent  law,  with 
appropriate  assignments  of  breaches.  The  fourth  count  is 
upon  the  penal  part  of  a  bond,  in  the  same  terms  as  the  penal 
parts  of  the  bonds  counted  upon  in  the  other  counts,  but  does 
not  recite  any  condition,  and  of  course  there  are  no  breaches 
assigned.     That  count  i's  as  follows: 

"  And  also,  for  that,  whereas,  the  said  defendants  heretofore, 
to  wit:  on  the  first  day  of  December,  A.  D.  1854,  to  wit:  at 
the  county  of  Cook  aforesaid,  by  their  certain  writing  obliga- 
tory, sealed  with  their  respective  seals,  and  now  here  shown  to 
the  court,  acknowledged  themselves  held  and  firmly  bound  to 
the  phiintifi",  Henry  L.  Rucker,  Judge  of  Cook  county,  and  his 
successors  in  ofiice,  in  the  penal  sum  of  twenty-two  thousand 
dollars,  to  be  paid  to  said  plaintift';  yet  the  said  defendants, 
although  often  requested  so  to  do,  have  not,  as  jet,  paid  the  said 
sum  of  twenty-two  thousand  dollars,  or  any  part  thereof,  to  said 
plaintifi";  but  so  to  do  have  hitherto  wliolly  neglected  and 
refused,  and  still  do  neglect  and  refuse,  so  to  do." 

To  this  declaration  the  defendants  demurred.  The  demurrer 
was  overruled  by  the  court,  and  the  defendants  declining  to 
plead  over,  a  judgment  was  entered  upon  the  demurrer  in  favor 
of  the  plaintiff,  for  twenty-two  thousand  dollars,  the  debt  men- 
tioned in  the  penal  part  of  the  bond.  The  plaintifi"  remitted 
$9,623,  and  an  execution  was  awarded  for  the  balance.  No 
damages  were  assessed  on  those  counts  which  recite  conditions 
and  assign  breaches. 
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The  couit  erred  in  overruling  this  demurrer.  If  the  bond 
counted  on  in  the  third  count  was  an  official  bond  driven  to  the 
county  judge  in  his  official  capacity,  it  was  void  unless  it  had  a 
condition;  for  he  could  take  no  official  bond  except  by  authority 
of  our  statute,  and  that  authorized  him  to  take  none  but  a  bond 
with  a  condition.  If,  then,  the  bond  had  a  condition,  the  statute 
made  it  imperative  on  the  plaintiff  to  set  out  the  condition  to 
his  declaration,  and  assign  breaches;  and  for  that  rea-  ['^^MO] 
son,  the  third  count,  which  was  the  only  one  upon  which  judg- 
ment could  be  rendered  without  assessing  damao-es,  was  bad. 
But  assuming,  as  it  has  been  argued  in  support  of  this  judgment, 
that  the  third  count  was  upon  a  simple  bond  given  to  Henry  L. 
Rucker,  in  his  individual  capacity,  and  that  the  addition  of  his 
office  as  a  mere  description  of  the  person,  and  may  be  treated  as 
surplusage,  then  the  declaration  was  "bad  for  a  misjoinder  of 
counts.  The  other  counts  being  upon  official  bonds,  given  to  the 
county  judge  and  his  successor  in  office,  the  name  of  Henry  L. 
Rucker,  in  the  bonds  and  counts,  is  surplusage,  and  must  be  so 
treated.  Those  counts  are  therefore  to  be  considered  as  if  the 
personal  name  of  the  judge  was  not  there,  and  only  the  official 
designation  of  the  officer  used  as  plaintiff.  With  such  counts  a 
count  upon  an  individual  debt,  due  to  the  judge  personall}^,  could 
not  be  joined.  But  the  obligation  on  which  the  fourth  count  is 
based,  shows  on  its  face  that  it  was  not  a  bond  for  the  payment 
of  the  sum  of  money  absolutely,  for  it  is  stated  to  be  a  penal  sum ; 
which  shows  that  some  condition  was  attached  to  it  by  the 
breach  of  which  the  penal  sum  might  be  forfeited.  This  condi- 
tion was  required  by  our  statute  to  be  set  out  in  the  declaration, 
and  the  breach  of  it  assigned.  For  that  reason  the  fourth  count 
was  bad,  and  no  judgment  could  properly  be  rendered  upon  it. 
The  judgment  cannot  be  sustained  ujDon  the  other  counts,  for 
the  reason  that  there  was  no  damages  assessed  upon  the  breaches 
assigned  therein,  by  the  payment  of  which  the  judgment  for  the 
debt  should  be  discharged. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded,  and  a  repleader  allowed. 

Judgment  reversed. 
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JoHisr  G.  Nelsoit  et  al,  Plaintiffs  in  Error,  v.  Isaac  Cook, 

Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  attorney  prosecuting  a  suit  has  authority  to  direct,  or  consent,  that  goods 
levied  upon,  being  of  a  perishable  nature,  or  liable  to  be  pilfered,  should 
be  sold  by  the  oflBcei",  and  the  proceeds  be  kept  for  future  distribution;  and 
his  client  may  be  held  by  such  direction  or  consent. 

Where  an  attachment  and  execution  in  favor  of  different  creditors,  were 
directed  to  be  levied  upon  a  store  and  the  goods  therein,  it  will  be  under- 
stood that  a  technical  trespass  was  to  be  committed,  if  necessary  to  effect 
the  seizure,  and  each  of  the  parties  may  be  held  for  such  trespass,  and 
a  general  finding  under  a  declaration  for  levying  upon  the  goods,  and  for 
trespassing  upon  the  store;  it  will  be  understood  that  the  whole  was  one 
transaction,  and  no  apportionment  of  damages  should  be  made,  as 
distinguishing  between  the  trespass  upon  the  premises  and  the  levy  upon 
the  goods. 

[*441]  A  return  of  an  officer  to  an  execution,  is  not  simply  his  indorsement 
upon  the  process,  but  is  the  actual  placing  of  it  in  the  ofiice  from  which  it 
is  issued.  Until  then  he  may  change  the  indorsement,  and  afterwards, 
only  by  permission  of  the  court. 


This  cause  was  tried  before  J.  M.  Wilson,  Judge  of  the  Cook 
coimtj  Court  of  Common  Pleas,  and  a  jury,  at  the  June  term, 
1857,  of  said  court. 

The  opinion  of  the  court  furnishes  a  full  statement  of  the 
case. 

Williams  &  Woodbeidge,  and  C.  Beckwitii,  for  Plaintiffs  in 
Error. 

W.  T.  Burgess,  for  defendant  in  Error. 

Breese,  J.  This  case  has  its  origin  as  far  back  as  June,  1848, 
at  which  date  the  plaintiff  in  error  sued  out  an  attachment  from 
the  Cook  county  Court  of  Common  Pleas,  as  creditors  of  Augustus 
E.  Miller  and  David  R.  Clements,  against  the  estate  of  said 
Miller  and  Clements,  and  instructed  the  defendant  in  error,  then 
sheriff  of  Cook  county,  to  levy  the  same  on  a  stock  of  dry  goods 
and  groceries,  and  a  store  in  Chicago,  of  the  value  of  three 
thousand  dollars,  or  thereabouts,  and  which  stock  and  store 
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.  were  claimed  by  one  Jacob  Miller  as  bis  property,  but  whicli  the 
defendant  in  error  was  directed  by  Graydon  and  his  attorney  to 
seize  as  the  property  of  Miller  &  Clements,  and  which,  about 
the  12th  June,  1848,  the  defendant  in  error  did. 

At  the  February  term,  1850,  Jacob  Miller,  in  a  suit  of  tres- 
pass de  bonis  asportatis,  instituted  by  him  against  the  defendant 
in  error,  recovered  a  judgment  against  him  for  this  act  and 
seizure,  of  three  thousand  two  hundred  and  thirty-six  dollars 
and  twenty-three  cents,  which  was  affirmed  by  this  court.  ]  1th 
111.  R  610,  Oooh  V.  Ifiller. 

The  defendant  in  error  then  commenced  his  action  by  attach- 
ment, in  the  Lake  Circuit  Court,  against  the  plaintiffs  in  error,  in 
assumpsit,  which,  by  change  of  venue,  was  tried  in  the  Cook 
county  Court  of  Common  Pleas,  at  the  September  term,  1855. 
The  issues  were  found  for  defendant  in  error,  and  a  verdict  and 
judgment  in  his  favor  for  $2,603,  from  which,  plaintiffs  in  error 
prosecuted  a  writ  of  error  to  this. court,  where  the  same  was 
reversed  and  the  cause  remanded.  .Nelson  et  al.  v.  Cooh,  17 
111.  R.  443. 

The  case  is  again  brought  here  -by  writ  of  error,  a  judgment 
having  been  again  rendered  in  favor  of  defendant  in  error,  for 
$3,611.32. 

The  errors  assigned,  are 

1st.     In  admitting  evidence  for  the  plaintiff  below. 

2nd.     In  excluding  evidence  for  defendants  below.      f  *442  ] 

3rd.     In  giving  plaintiff's  instructions. 

4th.     In  refusing  defendants'  instructions. 

5th.  In  modifying  and  altering  defendants'  instructions,  and 
in  givinsr  them  as  modified. 

6th.     In  refusing  a  motion  for  a  new  trial, 

Yth.  In  giving  judgment  for  the  jjlaintiff  instead  of  the 
defendants. 

The  pleadings  on  this  trial  are  the  same  as  in  the  first,  and 
are  noticed  at  length  in  IT  111.  R.  443.  The  reversal  of  the 
judgment  was  caused,  it  seems,  by  a  want  of  proof  on  the  part 
of  the  defendant  in  error,  that  he  did  the  act  and  made  the 
seizure  of  the  goods  and  merchandize  by  the  direction  of  the 
plaintiffs  in  error.     The  points  decided  in  the  opinion  therein 
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delivered,  are,  tliat  no  right  of  contribution,  as  between  tort- 
feasors and  trespassers,  exists,  and  that  an  express  promise  of 
indemnity,  as  against  a  trespass,  crime  or  'wi'ong,  is  void,  and 
that  there  is  no  implication  of  indemnity  to  a  sheriif  for  execut- 
ing a  process  put  into  his  hands,  without  there  be  an  express 
direction  to  execute  it  in  a  particular  manner,  and  that  when 
there  be  doubt  as  to  the  ownership  of  property,  and  when  the 
act  to  be  done  is  not  on  its  face  wrong,  or  known  to  be  so,  an 
indemnity  for  an  act  done  in  relation  to  it,  may  be  implied,  and 
an  action  will  lie.  It  was  therefore  held,  that  the  defendant  in 
error  was  not  entitled  to  recover  under  the  proof,  upon  an  im- 
plied indemnity,  nor  without  showing  an  express  promise,  or 
particular  directions  about  the  levy.     Ibid.  450. 

On  the  second  trial,  the  attempt  is  made  by  the  defendant  in 
error  to  come  up  to  this  ruling  of  the  court,  and  with  what 
success,  and  in  order  to  a  true  understauding  of  the  whole  case, 
it  is  necessary  the  evidence  should  be  examined. 

On  the  part  of  the  defendant  in  error,  he  exhibited  the  affi- 
davit of  plaintiffs  in  error,  for  the  writ  of  attachment,  in  the 
suit  of  Nelson  c&  Graydon  v.  Augustus  Miller  and  David  R. 
Clements,  filed  in  the  Cook  county  Court,  for  the  sum  of 
81,120  loV  on  two  promissory  notes,  and  that  Miller  &  Clem- 
ents were  about  to  depart  from  the  State,  with  the  intention  of 
having  their  goods,  and  chattels,  and  effects,  removed  therefrom. 
Also,  an  attachment  writ  in  said  suit,  and  security  for  costs 
therein,  and  the  indorsements  and  return  upon  said  writ,  show- 
ing service  upon  Miller  &  Clements,  and  others  named  in  it,  and 
the  levy  of  the  same  upon  a  large  amount  of  personal  property, 
and  also  a  store,  "  which  has  been  occupied  by  Miller  &  Clem- 
ents;" and  then  introduced,  to  prove  the  levy  was  made  by 
direction  of  defendants,  the  deposition  of  Samuel  Rattles,  as 
follows : 

[  *443]  I  Imow  the  plaintiff  Cook,  and  Graydon ;  knew  them  in 
1848.  I  knew  there  was  an  attachment  issued  aiifaiiist  sroods  of 
Miller  &  Clements,  then  claimed  to  be  held  by  Jacob  Miller. 
The  attachment  was  issued  by  Nelson  &  Graydon.  I  was  not 
here  at  the  time  the  attachment  was  issued,  but  afterwards  I  was 
here.  I  had  a  conversation,  after  the  attachment  was  issued, 
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with  Grayclon,  at  the  Sherman  House,  at  his  room.  He  said  lie 
had  attached  the  property — a  lot  of  groceries,  etc. — upon  the 
Sauganash  block.  Graydon  said  that  he  believed  that  Miller  & 
Clements  were  fraudulently  disposing  of  the  property,  and  he 
or  they — alluding  to  the  firm — had  attached  it.  Did  not  men- 
tion Cook  or  Beach's  name,  as  I  recollect.  He  said  he  had 
caused  it  to  be  attached,  and  the  store  was  then  closed  up.  He 
asked  me  to  go  to  Miller  with  him,  and  see  if  I  could  not  get 
the  matter  closed  up.  ~  I  was  sworn  in  the  trial  of  Jacob  3Illler 
V.  Isaac  Cook.  The  same  goods  Avere  in  controversy  in  that 
suit  that  were  referred  to  in  this  conversation  with  Graydon. 
I  saw  Graydon  in  Ohio,  and  he  said  he  was  coming  up  here  to 
collect  or  secure  his  bill  against  Miller  &  Clements.  A  few 
days  after  the  attachment  was  issued,  I  came  back  to  town,  and 
then  had  the  conversation  Avith  Graydon  of  which  I  have  spoken. 
I  think  it  was  in  1848,  but  the  papers  will  show. 
And  also  the  deposition  of  0.  J.  Rose,  as  follows: 
Have  resided  in  Chicago  since  1843.  Have  known  plaintiff 
since  then.  Have  known  the  defendant,  Graydon,  since  1847. 
I  knew  the  firm  of  Miller  &  Clements  in  the  year  1848.  They 
were  merchants,  engaged  in  general  merchandising,  a  general 
assortment  of  dry  goods,  boots  and  shoes.  They  were  located 
on  Lake  street,  south  side,  between  Franklin  and  Market  streets. 
I  had  a  conversation  with  them  about  levying  an  attachment 
upon  the  goods  in  the  store.  It  was,  I  think,  in  the  fall  of 
1848,  at  Rose  &  Rattles'  store.  The  subject  of  the  levy  was 
spoken  of  more  than  once  at  our  store.  Graydon  said  that  he 
believed  the  sale  of  the  stock  of  goods  by  Miller  &  Clements  to 
Jacob  Miller  was  done  for  the  purpose  of  defrauding  tlieir 
creditors,  or  preventing  their  creditors  from  collecting  their 
debts  out  of  the  goods,  and  that  he  meant  to  seize  the  goods. 
These  conversations  were  before  any  levy  was  made.  I  under- 
stood a  levy  was  made  on  the  goods  of  Miller  &  Clements  by 
the  sheriff,  by  direction  of  Graydon,  after  the  sale  to  Jacob 
Miller.  Graydon  said  that  Jacob  Miller  claimed  the  goods 
under  an  assumed  purchase  of  Miller  &  Clements. 

On  his  cross-examination,  he  says :    I  think  this  conversation 
was  in  the  fall  or  winter  of  1848.     Graydon  said  he  believed 
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that  the  sale  was  made  to  prevent  the  New  York  creditors  from 
making  their  claims;  that  he  believed  it  to  be  a  fraud,  and  that 
[  *4:44  ]  he  meant  to  try  the  legality  of  it.  He  also  spoke  of  the 
want  of  means  of  Jacob  Miller  to  make  such  a  purchase.  He 
said  Jacob  Miller  had  been  engaged  in  a  livery  stable  here,  and 
failing  in  it,  and  he  didn't  believe  'xe  had  funds  for  such  a  pur- 
chase. Graydon  said  he  believed  the  sale  to  be  a  fraud,  and  he 
intended  to  levy  and  try  the  legality  of  it.  I  am  not  positive 
as  to  the  month  or  even  the  year  when  the  conversation  was  had. 
I  think  it  was  late  in  the  fall. 

And  on  direct  examination  being  resumed,  he  says:  I  had  a 
conversation  with  Graydon  after  the  levy  was  made.  He  told 
me  a  levy  had  been  made,  or  that  he  made  a  levy,  or  something 
to  that  effect.  This  was  about  all  he  said.  1  cannot  say  which 
phrase  he  used,  or  give  anything  more  than  the  substance  of 
what  he  said. 

And  the  witness  being  afterwards  recalled,  said,  that  since 
his  examination,  he  has  examined  the  bond  for  costs,  filed  in 
the  attachment  suit  against  Miller  &  Clements,  by  Kelson  & 
Graydon,  signed  with  his  name,  as  security,  and  finds  himself 
mistaken  as  to  the  date  of  the  conversation  above  spoken  of. 
He  now  remembers  that  the  conversation  with  Graydon  was 
early  in  June,  1848.  I  knew  John  Beach  in  1848,  and  was 
well  acquainted  with  him.  He  was  deputy  sherift  under  Isaac 
Cook.  I  heard  conversations  between  Beach  and  Graydon  two 
or  three  times,  at  our  store,  about  the  time  of  the  levy.  Beach 
was  there  to  converse  with  Graydon  about  the  levy,  I  heard 
Graydon  say  Beach  had  made  the  levy,  and  I  heard  Graydon 
say  he  liad  ordered  a  levy  to  be  made.  This  is  the  substance  of 
the  conversation.  There  was  some  talk  about  Graydon's  giving 
an  indemnifying  bond  to  the  sheriff",  and  Graydon  asked  me  if  I 
would  sign  it.  I  hesitated  about  signing  it,  and,  so  far  as  I 
know,  there  was  no  bond. 

The  plaintiff  then  introduced  the  jprwcipe,  writ,  declaration, 
plea,  and  notices  in  the  case  of  Jacob  Miller  v.  Isaac  Cook,  in 
an  action  of  trespass  de  bonis  as_portatis,  commenced  in  the 
Cook  county  Court  on  the  15th  day  of  August,  1848. 

The  first  count  of  the  declaration  is  for  a  trespass  committed 
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by  defendant  ( Cook )  on  tlie  12th  of  June,  1848,  in  seizing 
certain  goods  and  chattels  in  a  wooden  building  occupied  as  a 
store,  and  converting  the  same  to  defendant's  nse. 

The  second  count  is  for  entering  the  store  of  plaintiff  and 
damaging  the  same,  bj  breaking  doors,  and  hinges,  and  locks, 
and  taking  therefrom  the  goods  mentioned  in  first  count. 

The  third  count,  seizing  the  goods  in  the  first  count  men- 
tioned, and  converting  the  same,  and  for  entering  plaintifi^s 
store  and  ejecting  him  therefrom,  to  the  damage  of  the  plaintift' 
of  84,000. 

In  which  suit  the  defendant  filed  the  general  issue,  [  *445  ] 
with  notices. 

First.  The  defendant,  at  the  time  when,  etc.,  he  was  acting 
sheriff  of  Cook  county,  and  from  that  time  until  the  commence- 
ment of  this  suit  continued  such  sheriff,  and,  at  the  time  and 
place  in  the  declaration  mentioned,  he  did,  by  John  Beach,  his 
deputy,  seize  the  goods,  etc.,  as  the  property  of  Augustus  Miller 
and  David  R.  Clements,  found  in  their  store  in  Chicago,  in  their 
possession  and  control,  by  virtue  of  a  Vv-rit  of  attachment,  duly 
issued  by  the  clerk  of  this  court,  and  directed  to  the  sheriff  of 
Cook  county,  at  the  suit  of  William  Graydon  and  John  G.  Nel- 
son, commanding  the  sheriff  to  levy  upon  the  real  and  personal 
estate  of  Augustus  Miller  and  David  R.  Clements,  and  said 
defendant,  as  sheriff,  by  virtue  of  said  writ,  by  his  deputy,  lev- 
ied and  took  said  goods  and  chattels,  as  the  property  of  Miller 
&  Clements,  found  in  their  possession,  and  the  same  were 
the  property  of  Miller  &  Clements,  and  not  the  property  of  the 
plaintiff. 

Second.  That  the  defendant,  before  and  at  the  time  of  the 
alleged  taking,  was  sheriff  of  Cook  county,  and  that  Henry 
Yelverton,  Robert  Yelverton,  and  George  A.  Fellows,  at  the 
June  term,  1846,  obtained  a  judgment  against  Miller  &  Clem- 
ents for  the  sum  of  Sl,309.92,  damages  and  cost  of  suit,  upon 
which  judgment  an  execution  was  issued  and  placed  in  defend- 
ant's hands  to  be  executed,  by  which  writ  he  was  directed  to 
levy  upon  Miller  &  Clements'  property,  and  by  virtue  of  such 
execution,  he  did  levy  on  the  property  as  the  property  of  Miller 
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&  Clements,  and  tliat  the  property  belonged  to  Miller  &  Clem- 
ents, and  was  not  the  property  of  plaintiff. 

Third.  That  as  sheriff  of  Cook  County,  by  writs  of  attach- 
ment and  Jie7'i  facias  above  mentioned,  he  levied  at  the  time 
when,  etc.  ;  that  he  was  then  and  there  sheriff'  of  said  county, 
and  that  the  goods  and  chattels  were  the  property  of  the  defend- 
ants of  said  writ,  and  not  the  property  of  the  plaintiff. 

The  plaintiff  then  introduced  the  verdict  in  the  case  for  the 
sum  of  $3,236.23,  and  the  motion  for  new  trial,  and  judgment 
upon  the  verdict. 

Also,  the  execution  in  the  case  of  Jacob  Miller  v.  Isaac  Cool\ 
with  the  return  thereon,  the  execution  being  for  $3,236.23  dam- 
ages,, and  $21.23f  costs.  The  return  shows  the  payment  of  the 
amount  of  the  execution,  interest  and  costs,  by  Cook,  the  defend- 
ant, and  then  rested  his  case. 

The  defendants,  plaintiffs  here,  to  sustain  the  issue  on  their 
part,  introduced  the  record  of  the  court,  containing  the  entry  of 
the  judgment  in  the  case  of  Nelson  cfc  Grayclon  v.  Miller  ct? 
Clements,  on  the  7th  of  May,  184:9,  quashing  the  writ  of  attach- 
[*44:6]  ment.  Also,  the  j!9/'(nB(??^?(?,  summons  and  declaration  in 
the  case  of  Telverton  et  al.  v.  Miller  c&  Clements.  Also,  the 
judgment  of  Yelverton,  Yelverton  <&  Fellows  v.  Miller  da 
Clements,  rendered  in  the  Cook  Circuit  Court  for  $1,309.92 
and  costs.  Also,  the  execution  issued  on  said  judgment  on  the 
13th  of  June,  1848. 

The  defendants  then  offered  to  read  in  evidence  the  sheriff's 
return,  as  the  same  was  at  first  made,  and  as  the  same  stood  at 
the  time  of  the  first  trial,  the  reading  of  which  return  was 
objected  to  by  the  plaintiff,  and  the  objection  being  ovenniled, 
the  plaintiff  excepted.  The  original  return  to  the  writ  having 
been  torn  off,  the  following  was  admitted  to  be  a  true  copy,  and 
was  then  read  as  follows  : 

By  virtue  of  this  writ,  and  by  the  direction  of  the  plaintiff's  attorney,  \ 
levied  the  same  upon  certain  goods  and  chattels  of  the  defendant,  which  had 
been  previously  taken  by  me  on  a  -writ  of  attachment  issued  from  the  Cook 
county  Court,  on  the  12th  day  of  June,  A.  D.  1848,  in  favor  of  John  G.  Nelson 
and  William  Graydon,  against  the  estate,  real  or  personal,  of  the  said  defend- 
ants. Miller  &  Clements,  and  executed  on  the  same  day,  which  property  at- 
tached and  levied  upon  is  more  fully  described  by  schedule  hereto  annexed, 
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which  levy  is  subject  to  said  attachment,  and  I  herewith  return  this  writ  and 
schedule.  The  property  not  sold  for  the  reason  that  said  attachment  writ  is 
not  disposed  of,  but  returned  into  court,  subject  to  the  order  of  court  in  the 
premises. 

By  virtue  of  the  within  execution,  I  did,  on  the  loth  day  of  June,  1848,  levy 
upon  the  property  here  scheduled,  and  on  the  3'Jth  day  of  December,  1848,  at 
the  store  of  Miller  &  Clements,  in  the  city  of  Chicago,  between  the  hours  ot 
I'J  o'clock  in  the  morning'  and  sundown  of  the  same  day,  after  advertising  the 
same  according  to  law — the  property  scheduled;  and  that,  thereupon,  T.  0. 
Donahue  and  others  bid  therefor,  in  separate  parcels,  the  sum  of  $949.83,  and 
after  deducting  the  clerk's  costs  of  $5,681,  and  the  sheriff's  fees  of  $29.48, 
and  for  clerk  hire,  in  keeping  said  goods,  $l:M.63 — in  all  $169.79,  leaving  a 
balance  of  $785.72  to  be  applied  to  the  payment  of  this  execution,  and  no  prop- 
erty found  to  make  the  balance,  and  this  execution  is  not  satisfied. 

I.  COOK,  Sheriff, 

December  30,  1848.  By  John  Beach,  Dejmty. 

By  virtue  of  the  within  execution,  I  have  levied  upon  the  following  property, 
subject  to  attachment  issued  from  the  office  of  the  clerk  of  the  Cook  county 
Court,  dated  June  12,  1848,  in  favor  of  John  G.  Nelson  and  William  Graydon, 
and  against  Augustus  Miller  and  David  R.  Clements,  to  wit:  all  the  goods  and 
store  which  has  been  occupied  by  Miller  &  Clements,  as  will  appear  from  the 

within  schedule. 

I.  COOK,  Sheriff, 
By  John  Beach,  Deputy. 

The  defendant  then  introduced  as  a  witness, 

Louis  D.  Hoard,  who  said  that  he  was  clerk  of  the  Circuit 
Conrt  of  Cook  county  from  1848  to  1856.  Was  confident  that 
the  execution  in  the  case  of  Yelverton  et  al.  v.  Miller  dt  Clem- 
ents, was  returned  into  the  Circuit  Court,  and  was  among  the 
files  there,  and  that  he  brought  it  into  the  Common  [*447] 
Pleas  Court  some  years  ago,  upon  the  trial  of  some  cause  in 
that  court.  It  was  not  the  practice  at  that  time  to  mark  final 
process  filed.  Not  one  in  a  hundred  is  so  marked.  I  do  not 
know  whether  the  costs  were  charged  to  the  sheriff  or  not.  It 
was  usual  to  charge  them  upon  a  return  of  the  execution.  I 
have  examined  one  account  book,  and  the  other  I  cannot  find. 
We  enter  the  returns  when  made  in  the  return  books,  or  within 
a  few  weeks  after  the  executions  come  to  our  hands.  There  was 
no  return  entered  in  the  return  book  until  about  two  weeks  ago- 

Witness  left  the  stand,  and  after  an  examination  of  books 
and  papers,  states  that  he  now  has  no  impression  as  to  whether 
the  execution  was  among  the  papers  in  the  clerk's  office  or 
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not;  at  first  he  tliouglit  it  was,  but  now  cannot  say  that  he  has 
any  impression  on  the  subject,  or  that  he  ever  saw  it  before, 
except  in  this  court.  That  it  was  always  the  practice,  while  he 
was  clerk,  to  enter  the  returns  on  executions  within  a  week  or 
two,  at  farthest,  after  execution  returned  on  execution  docket; 
that,  from  the  fact  of  no  return  having  been  entered  on  the 
docket,  he  is  now  satisfied  the  writ  never  was  returned. 

It  was  then  admitted  by  plaintiff 's  attorney  that  the  amended 
return  to  the  execution  of  ITelverton  (&  Fellows  v.  Miller  (& 
Clements,  was  made  by  the  sheriff  (Cook)  about  one  month 
before  this  trial,  without  leave  of  the  court. 

The  defendants  then  offered  in  evidence  an  affidavit  of  the 
plaintiff  presented  to  the  judge  of  the  Circuit  Court  in  support     • 
of  a  motion  to  amend  the  return,  which  motion  was  made  some 
weeks  previous  to  this  trial;  admission  objected  to  by  plaintiff, 
and  overruled  by  conrt. 

The  affidavit  was  then  read  in  substance  as  follows  : 

In  the  Cook  Circiiif  Conrt.  Judgment  of  June,  1848. 

Henry  Yelverton,  Robert  Yelterton  I 

and  George  A.  Fellows,  )      On  motion  to  correct 

vs.  j  return  tofi.fa. 

Augustus  Miller  &  David  R.  Clements.  ( 

STATE  OF  ILLINOIS,  ) 

county  of  cook.       )     '  Isaac  Cook  being-  duly  sworn,  doth 

depose  that  he  was,  during  the  year  1848,  sheriff  of  said  county;  that,  as 
such  shei-iff,  there  came  into  his  hands,  to  be  executed  on  the  13th  day  of 
June,  1848,  an  execution  issued  in  the  above  entitled  cause,  dated  that  day; 
that  by  direction  of  the  plaintiff's  attorney  therein,  R.  V.  M.  Croes,  he  levied 
said  execution  upon  a  quantity  of  personal  property,  as  specified  in  the 
schedule  attached  to  said  fi.  fa.,  and  now  on  file;  that  said  levy  was  made 
subject  to  the  lien  of  an  attachment  writ,  as  specified  in  the  levy  indorsed 
on  said  writ;  that  after  said  levy  had  been  made,  the  said  R.  V.  M.  Croes, 
the  attorney  for  said  plaintiffs,  and  Buckner  S.  Morris,  one  of  the 
attorneys  for  the  attaching  creditors,  directed  this  deponent's  deputy,  John 
[  *448  ]  Beach,  to  sell  said  property  under  said  execution,  and  hold  the  pro- 
ceeds of  the  sale  subject  to  the  order  of  the  court,  as  to  the  disposition  and 
application '  to  be  made  thereof.  That  accordingly,  on  the  30th  day  of  De- 
cember, 1848,  said  property  was  sold  by  said  John  Beach,  and  he  realized 
from  said  sale  the  sum  of  $949.83,  which  sura,  after  deducting  the  taxed 
costs  of  $5.68i  cents,  the  sheriff's  fees  $29.48  cents,  and  clerk  hire  in  keeping 
goods  $1:34.63  cents,  in  all  $169.79  cents,  is  yet  in  the  hands  of  the  deponent, 
not  applied,  in  fact,  anywhere.  That  said  attachment  writ  was  quashed, 
and  said  plaintiff  s  have  disavowed  the  direction  to  levy  made  by  their  agent, 
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said  Croes,  and  said  money  is  still  in  affiant's  hands,  subject,  as  aforesaid; 
this  deponent  thereupon  asks  for  leave  to  amend  his  return  according  to  the 
facts  of  the  case.  I.  COOK. 

Sworn  to  on  the  28th  day  of  March,  1858. 

The  plaintiff  tlien  introduced  £.  S.  Mof^is,  who  said  that 
he  had  seen  the  attachment  writ  in  the  case  of  Nelson  dh 
Graydoii  v.  Miller  <&  Clements;  that  John  G.  Brown  and 
himself  were  the  attorneys  who  brought  the  suit;  that  execu- 
tion had  been  issued  upon  a  judgment  obtained  by  ITelvertoii 
(&  Fellows  et  al.  v.  Miller  c&  Clements.  It  was  in  the  sheriff's 
hands;  Croes  was  the  attorney  of  the  execution  creditors.  He 
spoke  to  me  about  a  sale  of  the  property  levied  on  under  the 
attachment  and  execution,  and  said  they  were  going  to  have  a 
sale  of  the  property.  I  saw  Beach,  and  Beach  said  the  goods 
ought  to  be  disposed  of,  as  they  were  perishable  and  liable  to 
be  pilfered  and  stolen.  I  told  him  he  must  not  sell  unless  the 
money  was  returned  into  court,  subject  to  its  order.  I  told 
him,  if  he  sold,  to  keep  the  money  and  bring  it  into  court;  that 
if  this  was  agreed  to,  he  might  make  the  sale.  Heard  after- 
wards that  the  sale  had  been  made.  I  consented  to  a  sale  being 
made  upon  the  terms  that  the  money  should  not  be  paid  over 
to  either  party,  but  retained  by  the  sheriff  and  paid  into  court, 
to  abide  the  order  of  the  court. 

On  his  cross-examination  he  says: 

Tlie  only  terms  upon  which  I  consented  to  the  sale  were, 
that  the  money  should  be  brought  into  court  to  abide  its  order, 
and  not  to  be  paid  over  until  our  suit  was  disposed  of.  I  knew 
nothing  about  the  le\'y  of  the  attachment,  or  about  any  special 
directions  given  to  the  sheriff  about  levy.  I  do  not  think  that 
the  defendants  knew  anything  about  the  sale  of  the  goods. 
They  resided  in  ]^ew  York;  were  not  here  at  the  time  of  the 
sale.  We  had  no  directions  from  them  about  sale.  Croes  was 
the  person  insisting  upon  the  sale.  Beach  died  a  year  or  two 
after  the  sale,  in  1850.  I  knew  that  if  Beach  sold  under  the 
execution,  he  would  return  the  proceeds,  as  he  said  he  would, 
into  court,  to  abide  its  order. 

The  plaintiff  then  offered  to  read  the  return  of  the  sheriff  upon 
the  execution  in  favor  of  Yelverton  et  al.  v.  Miller  et  al..,  as  the 
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[  *449  ]  same  is  now  filed  of  record,  to  tlie  admission  of  wliicli 
the  defendants  objected,  and  the  objection  being  overruled  by 
the  court,  the  defendants  then  and  there  excepted. 
On  further  examination  of  B.  S.  Morris,  he  said: 
Croes  claimed  he  was  entitled  to  the  goods,  and  I  claimed  I 
was.  I  told  him  I  did  not  want  to  stand  in  their  way,  that  they 
could  sell  under  the  execution,  l)ut  I  did  not  want  the  sheriff  to 
pay  the  money  over,  and  I  knew  Beach  would  not  do  so  if  he 
said  so. 

The  return  now  on  file  to  the  wi'it  was  then  read  in  evidence, 
as  follows  : 

By  virtue  of  this  writ,  No.  4972,  and  by  the  direction  of  the  plaintiff's  at- 
torney, I  levied  the  same  upon  certain  goods  and  chattels  as  the  property  of 
the  defendants  therein,  vyhich  had  been  previously  taken  by  me  on  a  writ  of 
attachment  issued  from  the  Cook  county  Court,  on  the  12th  day  of  June,  A. 
D.  1848,  in  favor  of  John  G.  Nelson  and  William  Graydon,  against  the  real 
and  personal  estate  of  the  said  defendants.  Miller  &  Clements,  and  executed  on 
the  same  day,  which  property  attached  and  levied  upon  is  more  fully  described 
in  a  schedule  hereto  annexed,  and  which  levy  is  subject  to  said  attachment, 
and  I  return  this  writ,  that  by  and  with  the  advice  and  consent,  as  well  of 
the  plaintiffs  in  said  attachment  writ  as  of  the  plaintiffs  in  said  execution,  I 
proceeded,  on  the  30th  day  of  December,  1848,  to  sell  said  property,  with  the 
understanding  between  them  that  the  proceeds  of  such  sale  should  not  be  paid 
over  to  either  of  them,  but  brought  into  court  to  abide  the  order  of  the  court 
in  the  premises,  and  that,  having  duly  advertised  such  sale,  I  proceeded,  on 
the  said  30th  day  of  December,  A.  D.  1848,  at  the  store  of  Miller  &  Clements, 
in  the  City  of  Chicago,  between  the  hours  of  10  A.  M.  and  sundown  oi  the 
same  day,  to  sell  said  property  at  public  auction  to  the  highest  bidder,  and 
that  thereupon  T.  0.  Donahue  and  others  bid  therefor,  in  separate  parce's, 
the  sum  of  $946.83  cents,  after  deducting  sheriff's  fees  of  $29.48,  and  ex- 
penses in  keeping  goods,  $134.63,  in  all  $164.11,  the  proceeds  of  said  sale, 
$785.72,  I  now  have  in  court  to  abide  the  order  of  the  court. 

I.  COOK,  Sheriff. 

December  30,  184S. 

The  plaintiff  then  introduced  as  a  witness,  Wm.  T.  Burgess, 
who  said  that  he  came  into  the  case  as  attorney  since  the  former 
judgment  was  reversed  by  the  Supreme  Court  (17  111.  E..  443.) 
Upon  examining  the  case,  I  found  the  execution  above  spoken 
of,  and  deemed  it  necessary  to  amend  the  return  to  correspond 
with  what  I  supposed  were  the  facts.  I  found  the  execution 
among  the  papers  in  this  cause,  and  supposed  it  had  been 
returned  into  court  by  the  sheiiff.  Under  this  impression,  I 
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made  the  motion  to  amend  tlie  return  in  the  Circuit  Court,  and 
drew  up  the  affidavit  of  Cook,  heretofore  introduced  in  evi- 
dence, and  presented  the  same  to  the  judge  of  the  Circuit  Court. 
I  drew  up  the  affidavit  under  the  impression  that  the  execution 
had  been  returned.  Cook  swore  to  it.  I  afterwards  saw  that 
the  writ  did  not  appear  to  be  filed;  there  was  no  indorsement 
upon  it.  I  then  withdrew  the  motion  to  amend  the  affidavit; 
the  old  return  was  torn  off  from  the  writ,  and  the  new  [  *450  ] 
one  annexed  about  a  month  ago.  I  also  examined  the  clerk's 
office  and  found  no  entries  there  on  the  execution  docket,  or 
elsewhere,  showing  that  it  had  been  returned. 

Plaintiff's  and  defendants'  attorneys  then  admitted  that  the 
money  raised  on  the  sale  is  in  the  plaintiff's  hands,  and  always 
has  been. 

This  was  all  the  evidence  in  the  cause. 

The  plaintiff  then  asked  the  following  instructions  : 

1.  That  if  the  jury  believe,  from  the  evidence  in  this  cause, 
that  the  defendants  sued  out  a  writ  of  attachment  from  the  Cook 
county  Court,  directed  t<5  the  sheriff  of  Cook  county,  and  that 
the  plaintiff  in  this  suit  was,  at  the  time,  the  sheriff  of  said 
county,  and  that  the  defendants  caused  the  said  Cook,  by  him- 
self or  liis  deputies,  to  levy  upon  and  take  under  said  writ, 
goods  and  chattels  described  in  the  return  to  that  writ,  the  said 
N^elson  &  Graydon,  or  either  of  them,  at  the  time  representing 
them  to  be  the  goods  of  said  Miller  &  Clements,  and  directing 
a  levy  to  be  made  l3iereon,  then  the  law  implies  an  agreement 
on  the  part  of  said  Nelson  &  Graydon,  with  the  said  Cook,  to 
indemnify  him  against  any  damages  he  might  suffer  by  reason  of 
such  levy;  and  if  the  jury  believe,  from  the  evidence,  that 
Jacob  Miller  afterwards  recovered  from  the  said  Isaac  Cook, 
damages  for  having  so  made  such  a  levy,  then  the  said  Cook  is 
entitled  to  recover  in  this  case  the  amount  paid  by  said  Cook  to 
satisfy  said  judgment,  and  interest  from  the  time  of  payment 
to  the  present. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  the  sale 
of  the  goods  in  question  was  made  under  the  execution,  with 
the  understanding  between  the  plaintiff  and  the  attorneys  of  the 
defendants,  tliat  the  proceeds  should  be  held  to  apply  on  the 
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attachment  of  the  defendants,  or  the  execution  of  Yelverton  & 
Fellows,  as  the  court  might  direct,  and  not  to  he  paid  over  to 
either  partj  until  the  attachment  suit  was  disposed  of,  then,  un- 
less they  also  believe,  from  the  evidence,  that  said  Cook  did  in 
fact  pay  over  the  money  to  said  Yelverton  &  Fellows,  upon  said 
attachment  suit,  before  the  same  was  disposed  of,  he  was  not 
guilty  of  any  breach  of  trust  towards  said  ISTelson  &  Gray  don, 
and  is  entitled  to  recover  against  them  such  damages  as  he  may 
have  sustained  and  proved  to  the  jury. 

3.  That  if  the  said  Cook  still  has  the  said  money  in  his 
hands  not  applied,  it  is  the  province  of  the  jury,  if  requested 
by  the  said  Nelson  &  Graydon,  to  apply  that  money  by  way  of 
deduction  from  the  amount  paid  by  said  Cook  to  said  Jacob 
Miller,  the  said  Cook  expressing  his  willingness  that  such  dis- 
count should  be  made. 

[  *451  ]  4,  That  in  order  to  charge  said  Cook  with  a  conver- 
sion of  the  proj)erty  so  as  to  take  away  his  right  of  recovery,  it 
should  appear  to  the  jury  that  the  return  of  deputy  Beach  was 
in  fact  made  before  the  disposal  of  the  'attachment  suit ;  that  if 
it  was  made  after  that  time,  then  that  it  is  of  no  consequence  to 
the  defendants.  If  the  jury  believe  the  sale  was  made  with  the 
understanding  betAveen  the  sheriif,  or  his  deputy,  and  the  attor- 
ney of  the  defendants,  that  the  money  from  the  sale  should  be 
paid  to  the  party  who  in  the  end  should  be  entitled  to  it,  they 
will  find  for  the  plaintiff. 

5.  That  the  return  of  the  sheriif  to  the  Yelverton  &  Fel- 
lows execution  is  in  the  nature  of  an  admission  by  the  sheriff, 
and  the  action,  not  being  upon  that  return,  the  same  is  open  to 
an  explanation,  and  the  real  facts  of  the  case  may  be  sIiotati, 
viz. :  that  the  sale  was  made  with  the  consent  of  the  said  Nelson 
&  Graydon,  either  through  their  attorney  or  by  themselves,  and 
that  the  money  was  not  paid  to  either  party,  if  the  jury  believe 
those  facts  proved  by  the  evidence. 

All  which  instructions  were  given  by  the  court,  and  severally 
excepted  to  by  the  defendants. 

The  defendants  then  asked  the  following  instructions: 

3.     If  the  jury  shall  believe,  from  the  evidence,  that   the 
plaintiff  made  a  sale  in  the  manner  set  forth  in  the  return  upon 
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the  execution,  as  it  was  before  it  was  amended,  siiclisale  is  sucli 
an  act  as  will  deprive  the  plaintiff  of  his  right  to  recover  against 
tlie  defendants,  unless  the  jury  shall  further  believe  that  such 
sale  was  ma,de  by  the  assent  of  the  defendants. 

7.  That  the  statement  in  the  amended  return,  that  by  and 
with  the  advice  and  consent  of  the  plaintiffs  in  said  attachment 
suit,  the  officer  proceeded  to  sell  under  an  understanding  on  the 
part  of  the  plaintiffs  in  the  attachment  suit,  that  the  proceeds  of 
the  sale  should  be  brought  into  court,  is  not  evidence  of  any 
such  advice,  consent  or  understanding  on  the  part  of  the  plain- 
tiffs— -which  were  refused  by  the  court,  and  defendants  excepted. 

The  third  instruction  asked  for  bv  the  defendants,  and  above 
set  forth,  was  amended  by  the  court,  by  the  addition,  at  the 
end  of  the  instruction,  of  the  words  "or  their  attorneys,"  to 
the  giving  of  which  instruction,  as  amended^  the  defendants 
excepted. 

It  is  agreed  on  behalf  of  the  plaintiffs  in  error,  that  the  sale 
by  the  defendant  in  error,  as  sheriff,  under  the  Yelverton  exe- 
cution, of  the  property  attached,  was  a  misapplication  of  it,  and 
a  conversion  of  it  to  his  own  use,  and  excludes  him  from  all 
remedy  against  the  plaintiffs  in  error,  for  any  damage  he  may 
have  sustiiined  by  taking  them  under  the  attachment,  though  at 
their  own  instance  and  by  their  direction. 

The  testimony  of  Mr.  Morris,  attorney  of  the  attaching  [*4:52  ] 
creditors,  plaintiffs  in  error,  satisfactorily  shows  under  what 
circumstances,  and  with  what  understanding,  this  sale  was  made. 
Tie  says,  the  deputy  sheriff,  who  made  the  levy,  advised  him 
that  "  the  goods  should  be  disposed  of,  as  they  were  perishable 
and  liable  to  be  pilfered  and  stolen,"  and  that  he  consented  to 
the  sale  "  upon  the  terms  that  the  money  should  not  be  paid 
over  to  either  party,  but  retained  by  the  sheriff  and  paid  into 
court,  to  abide  the  order  of  the  court."  These  were  the  terms 
on  which  he  consented,  and  it  is  insisted  that  he  had  no  authority, 
as  attorney,  to  give  this  consent,  and  thus  induce  action  by  the 
officer.  Whilst  the  authority  of  an  attorney  to  bind  his  client 
in  a  particular  case,  by  an  arrangement  made  in  the  usual  course 
of  a  proceeding,  with  a  view  to  the  client's  interest,  is  not  de- 
nied, it  is  insisted  that  the  attorney  cannot  bind  his  client  by 
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any  arrangement,  or  understanding,  that  there  shall  be  a  depart- 
ure from  the  usual  course  of  proceeding. 

This  is  readily  admitted,  and  the  authorities  cited  go  to  this 
extent.  The  case  in  10  John.  R.  220,  was  where  a  debtor  was 
discharged  by  the  jailor,  by  direction  of  the  attorney.  The 
court  held  the  jailor  liable,  in  an  action  of  debt,  for  the  escape. 
And  so  in  8  John.  R.  361.  Being  attorney  of  record  gave  him 
no  authority  to  discharge  a  defendant  without  satisfaction.  In 
the  case  in  1  Scam.  E-.  123,  the  court  decides,  that  an  attorney 
employed  to  defend  a  suit,  cannot  consent  to  the  entry  of  a 
judgment  against  his  client  without  authority  from  him  so  to  do, 
and  without  his  client's  consent.  So  in  the  case  of  16  111.  R.  272. 
Where  an  attorney  was  employed  by  an  administrator  to  obtain 
authority  to  sell  real  estate,  he  is  not  thereby  authorized  to  re- 
ceive the  purchase  money  on  sale.  And  in  36  Maine  R.  149,  it 
is  held,  that  a  party  will  not  be  bound  by  a  contract  entered 
into  on  his  behalf  by  his  attorney  at  law,  without  previous  au- 
thority or  subsequent  notification.  And  this  is  the  tenor  of  all 
the  cases,  on  this  subject;  all  such  acts  being  outside  of  and 
beyond  his  general  poAver  as  the  attorney  in  the  case. 

We  do  not  think  this  consent  of  Mr.  Morris  was  beyond  his 
power  as  the  attorney  in  this  particular  case,  for  it  seems  to  have 
a  close  and  legitimate  connection  with  it.  Another  party  was 
claiming  the  preference  under  an  execution  levied,  and  in  the 
hands  of  the  same  officer  who  had  the  writ  of  attachment.  The 
officer  represents  the  goods  as  of  a  perishable  nature  and  liable 
to  be  stolen,  and  the  attorney  consents  they  may  be  sold  if  the 
proceeds  are  brought  into  court,  to  be  disposed  of  by  the  court, 
and  not  paid  over  to  either  party. 

The  proceeds  were  not  paid  over,  and  the  plaintifis  in  error 
have,  in  this  suit,  received  a  credit  for  them.  We  think  the 
[*453]  attorney  was  in  a  position  to  consent  to  this  arrange-  . 
ment,  and  it  belonged  to  his  position  as  attorney,  and  was  in 
the  usual  course  of  proceeding  in  such  cases,  and  with  a  view 
to  his  client's  interest. 

It  is,  however,  insisted  that  his  power  could  not  extend  to 
such  an  agreement  as  was  made  in  this  case,  for  the  proi:)ei'ty 
attached  was  not  the  property  of  tlic  defendant  in  the  attach- 
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ment.  It  had  been  wrongfully  taken  by  the  sheriff,  under  the 
direction  of  the  attaching  creditor,  against  whom  the  sheriff 
had  a  right  of  action  for  any  damage  he  might  sustain  by  reason 
of  the  tresj^ass  he  was  directed  to  commit,  and  with  this  tres- 
pass and  its  consequences  the  attorney  had  nothing  to  do;  it  was 
no  part  of  the  case  in  which  he  had  been  employed,  and  over 
wliich  his  authority  did  not  extend. 

It  is  true,  his  authority  did  not  extend  to  the  trespass  or  its 
consequences ;  with  them  he  had  nothing  to  do ;  but  it  did  ex- 
tend, we  think,  so  far  as  to  consent  to  a  sale  of  the  property, 
the  right  to  which,  and  to  its  proceeds,  was  matter  of  uncer- 
tainty. It  is  manifest,  that  the  defendant  in  error  took  this 
property  on  the  attachment  by  the  direction  of  the  plaintiffs  in 
error.  They  assumed  it  to  be  the  property  of  their  debtors, 
and  treated  it  as  such,  and  their  attorney,  entrusted  with  the 
management  of  the  suit,  which,  being  by  attachment,  was  only 
in  its  inception  by  the  levy,  was  bound  so  to  conduct  the  pro- 
ceedings, as  that  the  least  loss  should  accrue  to  his  clients.  A 
sale  of  the  property,  if  made  under  the  statute  respecting  per- 
ishable property,  (R.  S.  IS^o,  ch.  9,  sec.  23,)  would,  unques- 
tionably, have  been  legal.  Before  taking  these  steps  required 
by  the  statute,  the  officer  would,  as  a  matter  of  course,  give  the 
attaching  creditors,  or  their  attorney,  notice,  and  on  sucli  notice 
being  given  him,  it  would  be  competent  for  him  to  waive  the 
selection  of  the  free  holders,  and  consent  to  a  sale.  These  pre- 
liminary steps  could  be  dispensed  with,  by  the  attorney,  and  no 
injury  to  the  plaintiffs  in  error  can  be  perceived  as  resulting 
therefrom. 

The  attaching  creditors  were  responsible  for  the  value  of  the 
property  at  the  time  of  its  seizure,  and  it  was,  therefore,  for  the 
interest  of  all  parties  that  as  httle  loss  from  depreciation  should 
be  suffered  as  was  possible,  and  the  greatest  amount  realized 
from  it. 

As  to  the  argument  that  the  property  is  not  now  forthcoming 
to  answer  the  damages,  that  is  of  no  importance,  if  the  plain- 
tiffs in  error  have  had  the  benefit  of  their  value,  which  they 
have  had,  as  a  credit  was  allowed  them,  on  the  trial,  for  the 
proceeds. 
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And  it  can  make  no  difference  in  this  case,  whether  the  prop- 
[  *45-l  ]  erty  was  the  property  of  the  defendants  in  the  attach- 
ment, or  of  some  other  person,  for  the  case  shows  that  they 
failed  to  sustain  their  attachment.  The  writ  was  quashed,  and 
judgment  accordingly.  This  judgment  determined  their  rights 
as  to  the  property,  and  the  defendants  in  the  attachment  were 
entitled  to  its  return,  or  its  value,  as  they  might  elect.  When 
the  writ  was  quashed,  the  property  was,  of  course,  released,  and 
the  Yelverton  execution  held  it,  so  that  by  consenting  to  a  sale, 
under  all  these  circumstances,  we  cannot  see  in  what  way,  or  in 
what  degree,  the  attorney  transcended  his  authority. 

But  it  is  argued,  that  there  is  no  evidence  of  the  amount  ot 
damages  recovered  by  Jacob  Miller  against  the  defendant  in 
error,  for  this  trespass,  thus  ordered  by  the  plaintiffs  in  error, 
and  for  which  indemnity  is  claimed — that  the  declaration  in  that 
case,  contains  three  counts. 

Fh'st.  For  seizing  certain  goods  and  chattels  in  a  wooden 
building  or  store,  and  converting  the  same,  etc. 

Second.     Entering  the  store  and  damaging  the  same,  and 

Third.  Seizing  the  goods  in  the  first  count  mentioned,  and 
converting  the  same,  and  for  entering  plaintiff's  store  and  eject- 
ing him  therefrom,  and  that  the  jury  found  a  general  verdict, 
and  appraised  the  damages  at  $3,236  u^. 

That  the  counts  being  all  good,  the  damages  should  be  ap- 
portioned upon  them,  as,  with  one  of  the  causes  of  action  set 
forth  in  the  second  count,  that  for  damaging  the  store,  the  plain- 
tiffs in  error  can  have  no  connection,  for  an  order  to  seize  the 
goods,  does  not  include  an  order  to  damage  the  store. 

This  view,  we  think,  is  quite  fallacious.  The  declaration 
clearly  embraces  one  transaction  only.  The  direction  to  the 
defendant  in  error,  was  to  seize  the  goods  in  a  certain  wooden 
store  house.  How  could  this  be  done  except  by  entering  the 
store?  and  every  such  wrongful  entry,  is,  in  legal  contemplation, 
a  damage  to  the  store.  It  was  all  one  act,  as  the  proofs  show. 
The  saaae  goods  were  in  controversy  in  that  suit,  as  in  this.  If 
the  declaration  in  that  case  had  counted  upon  other  trespasses, 
distinct  from  those  growing  out  of  the  levy  of  the  attachment, 
the  objection  might  be  well  taken.  But  all  the  wrongs  charged 
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upon  the  defendant  in  error,  in  that  suit,  are  those,  and  those 
onlj,  the  proof  shows  he  actually  did  commit  under  that  writ. 
A  store  in  Chicago,  in  the  actual  occupancy  of  Jacob  Miller, 
tilled  with  goods,  which  the  defendant  in  error,  by  direction  of 
the  plaintifls  in  error,  enters,  turns  the  occupant  out,  puts  his 
own  officer  in,  shuts  up  the  store,  and  finally  sells  the  goods. 
Tliis  involved  the  breaking  of  locks  and  doors,  and,  of  course, 
damage  to  the  store,  for  all  of  which,  the  plaintiffs  in  error  are 
responsible.  It  being  then,  all  one  transaction,  there  was  no  ne- 
cessity for  apportioning  the  finding,  on  the  several  [  '^'-ioS  ] 
counts,  the  plaintiffs  in  error  being  responsible  for  the  whole 
finding. 

It  is  further  agreed,  that  the  amended  return  on  the  Yelver- 
ton.  execution,  given  in  evidence,  was  inadmissible. 

The  error  here,  is,  in  considering  the  return  as  an  amended 
return,  when  in  fact,  it  is  the  only  return,  as  the  evidence  shows, 
ever  made  of  that  execution. 

The  indorsement  of  the  officer  is  one  thing,  and  the  return 
another.  The  action  of  the  officer  upon  the  writ  is  not  the  re- 
turn, strictly  speaking.  It  does  not  become  a  return,  or  bear 
that  character,  until,  as  the  word  imports,  it  be  actually  returned 
to  the  office  out  of  which  it  issued. 

Being  indorsed,  and  remaining  in  the  hands  of  the  officer,  it 
is  under  his  control,  and  he  can  erase  the  indorsement  and 
substitute  another,  at  his  pleasure.  Tie  is  not  concluded  by 
anything  he  may  have  written  upon  it,  until  it  has  left  his  pos- 
session, and  has  been  returned  to  the  proper  office.  Tior  is  he 
then  concluded,  for,  by  a  proper  application  to  the  court,  and 
which  courts  rarely  refuse,  he  can  alter  and  amend  his  return ; 
the  courts  holding  him  to  his  first  responsibility  in  an  action  for 
a  false  return. 

But  what  are  the  facts  in  this  case,  as  to  the  return  ?  Mi". 
Hoard,  the  clerk,  says,  distinctly,  though  at  first  quite  confi- 
dent the  other  way,  that  the  Yelverton  execution  "  never  was 
returned."     His  testimony  is  full  upon  the  point. 

So  Mr.  Burgess,  the  attorney  of  the  defendant  in  error,  at 
first  supposing  the  writ  had  been  returned,  made  application  to 
the  court  for  leave  to  amend  the  return.     He  says  he  afterwards 
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saw  that  the  writ  did  not  appear  to  be  filed ;  there  was  no 
indorsement  npon  it.  He  then  withdrew  the  motion  to  amend ; 
the  old  return  (indorsement)  was  torn  oif  the  writ,  and  the  new 
one  annexed,  about  a  month  before  the  trial.  He  says  he  also 
examined  the  clerk's  office,  and  found  no  entries  there,  on  the 
execution  docket  or  elsewhere,  showing  that  it  had  been 
returned. 

In  all  this  he  is  corroborated  by  Mr.  Hoard,  the  clerk,  whose 
testimony  is  given  in  full  in  this  opinion. 

We  believe  it  to  be  well  settled,  that  until  an  execution  is 
actually  deposited  in  the  clerk's  office,  the  return  does  not 
become  a  matter  of  record ;  and  until  then,  the  officer  needs  not 
the  permission  of  the  court  to  amend  his  return.  Up  to  that 
time  it  is  wholly  under  his  own  control  and  in  his  own  power. 
Before  it  is  returned  to  the  office,  the  officer  is  not  concluded. 

Independent  of  the  return  now  upon  the  writ,  the  defendant 
in  error  proved  the  facts  constituting  it,  by  competent  evidence, 
and,  therefore,  cannot  be  considered  as  attempting  to  make  by 
it  testimony  for  himself. 

[*456]  We  can  see  nothing  improper  on  the  part  of  the  de- 
fendant in  error,  in  stating  the  facts  in  his  return  as  they  were 
actually  proved  by  independent  testimony.  If  he  has  made  a 
false  return,  he  is  liable  to  an  action. 

There  being  nothing  objectionable  in  the  instructions  given, 
embracing  as  they  do  the  law  of  this  case,  and  no  such  errors 
as  are  assigned,  the  judgment  of  the  court  below  must  be 
affirmed. 

Jiidgraent  affirmed. 


Erastus  Rawson,  Appellant,  v.  Nathaniel  B.  Cur- 
tiss et  al.,  Appellees. 

APPEAL  FROM  COOK. 

A  -^vitness  should  not  be  permitted  to  characterize  a  paper  as  a  letter  of  credit; 
the  paper  should  be  produced,  or  proper  steps  taken  to  have  it  produced,  be- 
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fore  its  contents  can  be  established  orally.  (A  letter  of  credit  described,  and 
its  character  specified.) 

An  authority  to  draw,  accept  or  indorse  bills  by  an  agent,  may  be  presumed 
from  acts  of  recognition  in  former  instances;  but  these  acts  must  be  known 
to  the  party  setting  them  up,  if  he  intends  to  avail  himself  of  such  authori- 
ty; and  he  must  know  that  it  was  unrevoked. 

Where  parties  deal  with  an  agent  having  written  authority,  they  must  inform 
themselves  of  its  extent  and  its  limitations.  Yet  the  principal  will  be 
bound,  if  he  causes  others  to  believe  the  powers  of  the  agent  to  be  greater 
than  the  written  authority  expresses. 

Depositions  used  in  a  cause,  should  not  be  left  with  the  jury,  when  they  retire 
to  agree  upon  a  verdict. 

This  cause  was  tried  before  J.  M.  Wilson,  Judge  of  Cook 
Coramon  Pleas  Court,  and  a  jury,  at  June  term,  1857. 

E.  C.  Lakned,  for  Appellant. 

G.  GooDKicH  and  Manning  &  Merriman,  for  Appellees. 

Breese,  J.  This  was  an  action  of  assumpsit,  by  Curtiss  and 
Curtiss,  the  appellees,  against  Erastus  Rawson,  appellant,  upon 
the  following  bill  of  exchange: 

!S!l,500.  Office,  N.B.  CuKTTss,        \ 

Peoria,  December  28,  1850.  ) 
Three  days  after  sight,  pay  to  the  order  of  N.  B.  Curtiss  &  Co.,  Fifteen 
Hundred  Dollars,  and  charge  the  same  to  wheat  account. 

H.  N.  PEASE. 
To  E.  Rawson,  Esq.,  Chicago. 

Acceptance  and  payment  of  this  draft  were  refused  by  Rawson. 

The  declaration  sets  forth,  in  the  first  count,  that,  on  [  '"4:57  ] 
the  sai(^  28th  day  of  December,  1850,  the  said  H.  K.  Pease, 
being  duly  authorized  and  empowered  by  the  said  defendant, 
did,  in  pursuance  of  such  authority,  make  the  said  bill  of  ex- 
change. 

In  the  second  count,  that  the  said  defendant,  in  consideration 
that  the  plaintiffs  would  then  and  there  purchase  of  one  H.  N. 
Pease  said  bill  of  exchange,  undertook  and  promised  to  accept 
the  same,  and  to  pay  the  same  when  due;  and  alleges  as  a  breach, 
the  refusal  of  the  defendant  to  accept  and  pay  said  draft. 

The  third  count  declares  upon  the  draft  as  accepted  by  Raw- 
son. 
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To  these  are  added  the  usual  money  counts. 

The  plea  is  the  general  issue. 

The  right  of  the  plaintiff  to  recover  on  the  draft  sued  on,  is 
based  upon  an  alleged  authority  in  Pease,  as  agent  of  Rawson, 
to  di'aw  said  draft. 

The  action  was  tried  in  Sej)tember,  1855,  at  which  time  the 
jury  failed  to  agree,  and  subsequently,  in  June,  1857,  when  a 
verdict  was  rendered  as^ainst  the  defendant  for  the  amount  of 
the  draft  and  interest. 

The  evidence,  so  far  as  it  is  material  to  the  errors  assignedj 
was  as  follows: 

John  L.  Coates  deposed:  In  the  summer  of  1850,  he  became 
acquainted  with  Pease,  as  the  agent  of  Erastus  Rawson,  of 
Chicago,  Cook  county,  Illinois.  He  came  to  witness,  and  repre- 
sented himself  as  the  agant  of  Mr.  Rawson,  to  purchase  grain, 
and  as  such,  witness  sold  him  grain ;  and  also  bought  grain  for 
Rawson,  through  Pease's  instructions.  Received  from  him  cur- 
rency and  Pease's  drafts  upon  Rawson  for  payment  of  the  same: 
which  drafts,  as  made  by  Pease,  were  paid  by  Rawson,  and 
witness  continued  to  know  him  in  that  relation  until  the  month 
of  January,  1851,  as  he  thinks. 

Has  seen  a  letter  of  credit  from  Rawson  to  Pease.  Owinsr  to 
difficulties  in  the  settlement  of  our  former  business,  witness 
refused,  in  the  fall  of  1850,  to  do  any  further  business  with  him. 
Pease,  without  written  authority  from  Mr.  E,  Rawson.  After  a 
few  days'  delay  he  produced  a  letter  of  credit  from  Rawson,  of 
such  general  terms  and  character,  that  witness  again  commenced 
buying  for  him.  It  was  a  general  letter  of  credit,  for  him, 
Pease,  to  make  drafts  on  Rawson  in  such  sums  as  he  might 
require,  and  upon  such  time  as  he  could  negotiate.  Witness 
cannot  give  the  exact  wording  of  the  letter,  but  that  is  tlie  sub- 
stance. 

Was  acquainted  with  Rawson's  hand-writing;  became  so  by 
frequent  correspondence. 

[  *458  ]  AVitness  believes  it  was  genuine.  Has  since  seen  him 
write,  and  still  believes  it  was  the  genuine  signature  of  Raw- 
son. 
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Was  doing  business,  chiring  the  period  aforesaid,  in  Pern, 
Illinois, 

Rawson  never  denied  to  witness  the  agency  of  said  Pease  in 
relation  to  witness'  first  dealings  with  him. 

The  defendants  excepted  to  the  reading  of  the  following  por- 
tions of  said  deposition  allowed  to  be  read  in  evidence,  the 
remainder  havino-been  excluded: 

Ans.  3rd.  In  the  summer  of  1850, 1  became  acquainted  with 
him.  He  came  to  me  and  represented  himself  as  the  agent  of 
Mr.  Pawson  to  purchase  grain,  and  as  such  I  sold  him  grain, 
and  also  bought  grain  for  Pawson,  through  Pease's  instructions. 
Received  from  him  currency  and  Pease's  drafts  upon  Pawson 
for  payment  of  the  same ;  which  drafts,  as  made  by  Pease,  were 
paid  by  Pawson. 

Ans.  4th.  I  have  seen  such  letter  of  credit.  Owino^  to  diffi- 
culties  in  the  settlement  of  our  former  business,  I  refused,  in 
the  fall  of  1850,  to  do  any  further  business  with  him.  Pease.  I 
again  commenced  buying  for  him. 

Int.  8th.  Did  said  Pawson  ever  deny  to  you  the  agency  of 
said  Pease,  in  relation  to  your  first  dealings  with  him? 

Ans.     He  did  not. 

In  another  deposition  of  J.  L.  Coates,  filed  September,  1853, 
he  stated  he  knew  Erastus  Pawson,  of  Chicago,  in  1850;  knew 
an  agent  of  his,  by  name,  H.  N.  Pease,  in  1850,  at  Peru,  Illi- 
nois. He  was  employed  for  purchasing  grain,  and  making  con- 
tracts for  grain,  for  E.  Pawson,  by  a  written  authority  from 
Pawson ;  saw  the  authority  and  read  it,  having  had  it  in  posses- 
sion. Sold  him  grain  under  his  authority;  received  pay  in  part 
by  draft  drawn  by  Pease  upon  Pawson,  based  upon  the  same 
authority;  this  was  in  the  month  of  October,  1850,  as  to  date, 
according  to  witness'  present  recollection. 

Int.  3rd.  State  the  contents  of  that  WTitten  authority,  and 
how  you  know  the  contents ;  and  whether  or  not  you  were  then 
acquainted  with  the  hand- writing  of  this  defendant,  Pawson ; 
and  whether  or  not  said  draft  drawn  by  Pease  upon  Pawson 
was  accepted  and  paid. 

(Defendant's  attorney  objected  to  this  question.) 

Ans.     It  contained  authority  from  Pawson  to  Pease  to  pur- 
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cliase  grain,  make  contracts  for  grain,  and  draw  drafts  npon 
Rawson  for  that  pm-pose.  It  was  in  my  possession  a  day,  prob- 
ably longer;  deposited  with  me  by  Pease.  I  was  then  ac- 
quainted with  the  hand- writing  of  defendant,  Rawson;  draft 
was  accepted  and  paid  by  Rawson. 

To  the  reading  of  the  answer  of  the  said  Coates  to  the  second 
[*tl:59]  and  third  interrogatory,  the  defendant  objected;  the  an- 
swer to  third  interrogatory  was  excluded. 

The  deposition  of  Seth  W.  Hardin  stated  he  became  ac- 
quainted with  H.  ]Sr.  Pease  in  July,  1850;  he  was  then  purchas- 
ing wheat  and  corn  in  Peru,  as  he  stated  to  witness,  for  E. 
Rawson,  of  Chicago,  and  got  witness  to  receive  said  wheat  and 
corn,  and  ship  it  for  him  to  E.  Rawson,  of  Chicago,  and  pay  for 
the  same  as  received,  as  he,  said  Pease,  was  traveling  in  differ- 
ent directions,  making  contracts  for  grain,  to  be  delivered  in 
Chicago,  to  E.  Rawson.     During  the  time  witness  was  doing 
said  business,  he.  Pease,  advanced  witness,  from  time  to  time, 
and  between  the  27th  day  of  July,  1850,  and  the  29th  day  of 
August,  same  year,  about  eighteen  hundred  dollars,  for  which 
money  witness  gave  his  receipts  to  Mr.  Pease,  and  which  receipts 
were  given  up  to  witness  to  be  cancelled,  by  Mr.  Rawson,  in 
Chicago,  when  witness  settled  with  Rawson  for  that  transaction. 
"Witness  did  no  more  business  with  Pease  or  Rawson  until  De- 
cember of  the  same  year,  when  Mr.  Pease  came  to  him,  on  the 
fourth  day  of  December,  1850,  at  which  time  ho  made  a  con- 
tract with  witness,  as  the  agent  of  Mr.  Rawson,  for  five  thous- 
and bushels  of  corn  in  the  ear,  to  be  delivered  in  Chicago  in  the 
spring  of  1851,  to  said  Rawson.     Mr.    Rawson   received   the 
com,  and  fully  complied  with  the  terms  of  the  contract  made 
by  said  Pease  as  his  agent.     Knows  of  Pease  drawing  drafts  for 
money  upon  said  Rawson.     In  the  spring  of  1851,  he  i)urchased 
a  large  quantity  of  wheat  from  Messrs.  Day  &  Brother,  for  the 
payment  of  which  he  drew  a  draft,  witness  thinks  for  $500,  on 
E.  Rawson,  which  was  paid  by  Rawson,  after  which  Pease  left 
and  went  down  the  river,  and  left  the  contract  with  witness  to 
close  for  Mr.  Rawson,  which  witness  did,  by  shipping  the  wheat 
to  Chicago,  to  Mr,  Rawson,  and  by  drawing  on  said  Rawson  for 
the  balance  due  on  said  contract,  to  Messrs.  Day  &  Brother. 
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Mr.  Pease  had  unlimited  power  to  draw  drafts  at  tliat  time  on 
Mr,  Rawson.  Witness  was  several  times  at  Mr.  Rawson's 
office,  in  company  with  Mr.  Pease.  Witness  was  acting  as  an 
agent  also  for  Mr.  Rawson,  and  had  the  same  powers  which 
Pease  had  to  draw  drafts  on  Mr.  Rawson;  and  heard  Mr.  Raw- 
son  give  instructions  to  Pease  to  purchase  all  the  corn  he  could, 
at  a  price  not  to  exceed  certain  figures,  according  to  the  market, 
and  draw  on  him  at  any  time  for  said  sums  as  necessary.  Wit- 
ness knows  that  he  was  in  the  habit  of  drawing  drafts  on  Mr. 
Rawson;  was  frequently  with  him  in  the  Illinois  River  Bank, 
in  the  town  of  Peru,  during  the  winter  of  1850  and  1851,  at 
which  times  he  had  his  drafts  on  Rawson  caslied  for  various 
amounts,  say  from  three  hundred  to  one  thousand  dollars. 
Have  never  heard  of  these  drafts  being  protested;  thinks  he 
should  know  if  they  were,  as  he  was  doing  business  as  [  'H60  ] 
an  agent  at  that  time  with  Mr.  Rawson,  and  drew  on  him,  in  the 
course  of  witness'  business,  to  the  amount  of  some  fifty  or  sixty 
thousand  dollars,  in  the  years  of  1850  and  1851.  and  heard  Mr. 
Rawson  frequently  speaking  of  the  drafts  drawn  by  Pease  on 
him,  and  the  amount  he  would  be  likely  to  lose  by  Pease's  con- 
tracts, which  he  stated  to  be  somewhere  about  six  thousand 
dollars.  During  all  which  time  witness  received  numerous  let- 
ters, three  of  which  are  hereto  attached,  numbered  from  one  to 
three,  inclusive.  Witness  also  hereto  attaches  a  copy  of  the 
contract  referred  to  in  the  fourth  interrogatory,  dated  December 
•4th,  1850,  and  marked  (4). 

Knows  of  his  purchasing  oats,  corn,  wheat  and  wool  at  Ot- 
tawa, Hennepin,  Spring  Bay,  Peoria,  Henry  and  Peru,  and  at 
other  points  on  the  Illinois  river,  but  not  certain.  He  had  the 
same  authority  from  said  Rawson  as  before  referred  to;  he  was 
not  limited  to  any  particular  p»int. 

Witness  adds,  in  explanation  of  a  portion  of  his  answer  to 
the  fifth  interrogatory,  wherein  he  stated  that  said  Rawson 
stated  that  he  would  lose  six  thousand  dollars  by  Pease,  that  in 
a  subsequent  conversation  he  had  with  Rawson,  he  stated  that 
his  loss  by  Pease  would  be  merely  nominal,  very  small,  as  he  had 
taken  Pease's  property  in  Chicago,  and  also  had  made  some 
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money  on  a  timber  contract.     This  last  conversation  was  in  the 
summer  of  1852. 

The  defendant  objected  to  the  reading  of  any  part  of  this 
deposition,  and  objected  specially  to  the  reading  of  the  follow- 
ing portions : 

The  whole  of  Ans.  4,  also  the  following  portions  of  Ans.  5 : 

Ans.  5.  "  Yes,  sir.  In  the  spring  of  1851  he  purchased  a 
large  quantity  of  wheat  from  Messrs.  Day  &  Brother,  for  the 
payment  of  which  he  drew  a  draft,  I  think,  for  $500,  on  E. 
E-awson,  which  was  paid  by  Eawson,  after  which  Pease  left  and 
went  down  the  river,  and  left  the  contract  with  me  to  close  lor 
Mr.  Rawson,  which  I  did  by  shipping  the  wlieat  to  Chicago,  and 
by  drawing  on  said  Hawson  for  the  balance  due  on  said  contract 
to  Messrs.  Day  &  Brother.  I  was  several  times  at  Mr.  Raw- 
son's  office  in  company  -s^dth  Mr.  Pease,  and  heard  Mr.  Pawson 
give  instructions  to  Pease  to  purchase  all  the  corn  he  could  at  a 
price  not  to  exceed  certain  figures,  according  to  the  market,  and 
draw  on  him  at  any  time  for  said  sums  as  necessary.  I  know 
that  he  was  in  the  liabit  of  drawing  drafts  on  Mr.  Rawson.  I 
was  frequently  with  him  in  the  Illinois  River  Bank,  in  the  town 
of  Peru,  during  the  winter  of  1850  and  1851,  at  which  times 
he  had  his  drafts  on  Rawson  cashed  for  various  amounts,  say 
from  three  hundred  to  one  thousand  dollars.  I  have  never 
[  *461  ]  heard  of  those  drafts  being  protested.  I  think  I  should  ^ 
know  it  if  they  were,  as  I  was  doing  business  as  an  agent  at  that 
time  with  Mr.  Rawson,  and  drew  on  him  in  the  course  of  mv 
business  to  the  amount  of  some  fifty  or  sixty  thousand  dollars  in 
the  years  of  1850  and  1851,  and  heard  Mr.  Rawson  frequently 
speaking  of  the  drafts  drawn  by  Pease  on  him,  and  the  amount 
he  would  be  likely  to  lose  by  Pease's  contracts,  which  he  stated 
to  be  somewhere  about  six  thousand  dollars.  During  all  whick 
time  I  received  numerous  letters,  three  of  which  are  hereto 
attached,  numbered  from  one  to  three,  inclusive.  I  also  hereto 
attach  a  copy  of  the  contract  referred  to  in  the  fourth  inter- 
rogatory, dated  December  4th,  1850,  and  hiarked  (4)." 

Also  the  answer  of  witness  to  seventh  interrogatory,  which 
were  admitted  in  evidence.     All  the  rest  was  excluded. 

The  deposition  of  Samuel  G.  Smith  stated  he  was  acquainted 
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with  a  man  bj  tlie  name  of  Pease,  who  was  acting  as  an  agent 
for  Mr.  Eawson,  during  the  years  of  1850  or  1851,  in  Peru,  and 
mtness  bought  Pease's  drafts  on  PaAvson  during  that  winter, 
and  thej  were  all  paid;  cannot  say  how  many,  or  what  amounts, 
or  in  whose  favor  they  were  drawn,  as  sometimes  he  purchased 
drafts  in  his  own  favor,  and  sometimes  in  favor  of  persons  to 
whom  witness  wished  to  remit  to  Chicago. 

Defendants  objected  to  the  reading  of  any  part  of  said  deposi- 
tion. 

The  following  letter  was  then  read  in  evidence  by  the  plain- 
tiffs: 

Chicago,  January  8,  1851. 
Messes.  N.  B.  Curtiss  &  Co., 

Gents: — Yours  of  the  6th  inst.  is  received.  I  was  veiy  much  surprised 
when  I  heard  that  Mr.  Pease  had  got  into  difficulty.  I  have  no  doubt,  from  what  1 
can  learn,  that  he  fell  into  the  hands  of  some  of  the  river  blacklegs,  and  got  pret- 
ty well  fleeced.  He  has  always,  so  far  as  1  can  learn,  sustained  a  good  reputation 
for  integrity  and  honesty,  and  I  do  not  believe  that  he  was  ever  in  the  habit  of 
gambling.  He  went  down  to  Peru  and  Ottawa  for  the  purpose  of  making  con- 
tracts for  me  for  com,  for  which  I  was  to  pay  him  a  commission  by  the  bushel  on 
all  good  contracts  made  at  certain  prices,  and  if  you  have  the  authority  which 
I  gave  him,  you  will  see  that  it  refers  only  to  contracts  for  grain.  He  was  on 
his  way  here  at  Ottawa,  when  he  telegraphed  on  what  terms  he  could  buy  a 
certain  lot  of  wheat  at  Peru.  I  answered  him  to  buy  it,  and  sent  funds  by  ex- 
press to  pay.  When  the  first  $500  di-aft  appeared,  I  supposed  he  had  bought 
more  than  he  had  funds  to  pay,  and  also  the  second,  although  I  hesitated  some 
time  before  accepting.  You  say  the  two  first  drafts  were  accepted  before  the 
last  was  discounted.  The  second  $500  was  accepted  the  same  day  the  last  was 
presented.  Pease's  brother  has  gone  down  to  inquire  about  matters,  and  I 
gave  him  a  letter  to  you.  Mr.  Pease  went  to  Peoria  without  my  knowledge 
or  consent.  He  has  not  wiitten  me  since  some  time  before  he  left  Peru.  He 
probably  stopped  at  Peoria  for  the  very  purpose  that  he  effected.  I  still  think 
that  he  will  make  all  right  soon.     He  will,  if  it  is  in  his  power. 

Yours,  respectfully,  E.  RAWSON. 

Also  the  following  agreement  between  plaintiffs  and  [  *462  ] 
defendant: 

I  hereby  authorize  N.  B.  Curtiss  to  collect  from  0.  C.  Parmely,  of  Peoria,  any 
amount  due  by  him  of  H.  N.  Pease,  said  to  be  $1,450,  and  appropriate  one  thou- 
sand dollars  thereof  in  part  payment  of  a  draft  of  fifteen  hundred  dollars,  drawn 
by  said  Pease  on  me,  dated  December  28th,  1850j  and  I  further  authorize  said 
Curtiss  to  compromise  said  claim  with  said  Parmely  for  not  less  than  $1,000, 
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as  he  shall'  deem  advisable,  said  Pease  having  assigned  said  claim  on  said 
Parmely  to  me. 
Chicago,  Feb.  drd,  1851.  /  E.  RAWSON. 

Also  tlie  two  folio wino'  di-afts: 

$500.  Office  of  N.  B.  Curtiss. 

No. Peoria,  Dec.  2hth,  1850. 

One  day  after  sight,  pay  to  the  order  of  N.  B.  Curtiss  &  Co.,  five  hundred 
dollars,  and  charge  the  same  to  my  account.  H.  N.  PEASE. 

To  E.  Rawson,  Esq.,  Chicago,  lU. 

1500.  Office  op  N.  B.  Curtiss  &  Co. 

No. ■  Peoria,  Dec.  26th,  1850. 

One  day  after  sight,  pay  to  the  order  of  N.  B.  Cmiiss  &  Co.,  five  hundred 
dollars,  and  charge  the  same  to  my  account.  H.  N.  PEASE. 

To  E.  Rawson,  Esq.,  Chicago,  111. 

And  which,  it  was  admitted,  were  accepted  on  presentment,  and 
paid;  and  that  the  mail  was  two  days  from  Peoria  to  Chicago. 

JR.  W.  Officer,  a  witness  for  plaintiffs,  testified  as  follows : 

Was  in  the  employ  of  plaintiffs  in  Peoria,  in  December, 
1850,  as  book  keeper;  the  plaintiffs  were  private  bankers. 
Knew  of  the  draft  sued  on  being  discounted  by  the  plaintiftb. 
They  furnished  the  money  on  said  draft  to  a  man  by  the  name 
of  Pease.  A  letter  was  shown  by  Pease  to  Curtiss,  and  Curtiss 
let  him  have  the  money.  Does  not  know  the  contents  of  the  let- 
ter; did  not  know  the  defendant's  handwriting;  to  the  best  of 
his  knowledge,  the  letter  was  produced  to  obtain  the  discount, 
and  induce  it. 

Thinks  the  two  previous  drafts  of  $500  each  had  been  accepted 
and  paid  by  Rawson  at  that  time. 

On  cross-examination,  the  witness  stated:  That  he  was  not 
sure  the  previous  drafts  had  been  paid,  but  to  the  best  of  his 
recollection,  the  plaintiffs  were  advised  they  had  been  accepted, 
and  he  thought,  one  of  them  at  least  paid. 

This"  was  all  the  evidence  of  the  plaintiffs. 

William  Martin.^  (for  defendants,)  testified  as  follows: 

Knew  H.  ]^.  Pease  in  December,  1850.  Sold  some  corn  at 
that  time  to  E.  Pawson,  through  Pease.  Pease  had  a  written 
authority  from  Pawsonat  that  time.  Had  occasion  to  examine 
very  particularly  the  written  authority  which  Pease  had  at  that 
[*463]  time,  as  ]xe  desired  to  know  if  he  could  deal  witli  Pease 
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under  it.  It  aiitliorized  Pease  to  make  contracts  for  corn  for 
Rawson  at  prices  specified  in  the  -uTiting.  It  gave  Pease  no 
authority  to  draw  any  draft  on  Rawson,  Witness  read  said 
contract,  and  had  it  in  his  possession,  and  is  sure  it  contained 
no  authority  to  Pease  to  draw  drafts  on  Rawson,  (all  of  which 
e\adence  was  objected  to  by  plaintiffs). 

Kno^vs  the  character  of  S.  W.  Hardin  amonar  his  neio^hbors 
for  truth  and  veracity.     It  is  very  bad. 

Corrydon  Pease,  (for  defendants,)  testified  as  follows : 

Is  a  brother  of  H.  I^.  Pease.  Was  in  the  employ  of  the  de- 
fendant in  December,  1850.  Was  present  at  an  interview  be- 
tween defendant  and  H.  N.  Pease,  when  H.  I*^.  Pease  started  to 
go  dovm  the  river,  in  winter  of  1850,  to  make  corn  contracts. 
H.  N.  Pease  settled  up  all  his  former  matters  with  Rawson. 
Heard  the  writing  read  which  Rawson  gave  him. 

Question.  State  to  the  jury  the  contents  of  such  writing  as 
nearly  as  you  can. 

[Question  objected  to,  and  objection  sustained,  and  defendant 
excepted.] 

If  you  heard  the  contract,  autliority,  or  written  instrument, 
which  was  given  to  said  Pease  by  defendant,  at  said  time,  read, 
state  the  contents  thereof. 

[Question objected  to;  objection  sustained,  and  defendant  ex- 
cepted.] 

Was  there  any  authority  given  to  said  Pease,  in  said  vsrriting, 
to  draw  drafts  on  defendants? 

[Question  objected  to,  and  sustained,  and  defendant  ex- 
cepted.] 

Witness  then  stated  that  he  was  present  at  the  time  the  au- 
thority or  order  of  February  3rd,  1851,  was  signed  by  Rawson. 
That  ]\Ir.  Merriman,  a  lawyer,  acted  for  the  plaintiffs.  That  he 
stated  to  defendant  that  Curtiss  must  have  tliis  paper  signed  in 
<^)rder  to  enable  him  to  proceed  against  the  parties  who  got  the 
money  from  Pease.  Rawson  objected  to  signing  it,  because  he 
did  not  wish  to  sign  anything  which  would  make  him  liable  to 
])laiutifts,  or  would  admit  any  liability.  Merriman  told  him  that 
the  paj^er  would  not  render  him  liable,  or  affect  him  in  any  way, 
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and  the  plaintiffs  could  not  get  the  nionej  without  some  such 
document  from  Rawson,  and  Rawson  thereupon  signed  it. 

Merriman  had  an  interview  with  witness  to  try  to  obtain 
security  for  the  amount  of  this  draft.  He  said  if  it  was  not 
arranged  in  some  way,  it  would  be  very  bad  for  witness' 
brother.  Witness  got  his  son  to  make  a  mortgage  of  a  piece 
of  land  to  secure  the  debt,  and  Merriman  was  to  come  to 
Chicago  to  receive  the  deed.  The  deed  was  drawn  and  exe- 
[*464]  cuted  by  his  son,  but  was  never  delivered,  because  Mer- 
riman did  not  come  for  it  as  agreed.  H.  IST.  Pease  was  not 
engaged  in  the  grain  business  at  all  after  January,  1851.  He 
was  ofi"  ISTorth-West,  selling  patent  rights,  and  was  not  acting 
for  Rawson  or  buying  any  grain  for  him.  He  was  never  in  the 
grain  business  after  January,  1851. 

Pease  cross-examined  by  plaintiff.  H.  ]^.  Pease  did  not 
return  from  the  North- West,  where  he  had  been  selling  jiatent 
rights,  until  the  spring,  in  Aj)ril.  He  was  selling  patent  rights 
for  himself  and  Rawson.  Afterwai^s,  in  the  summer,  was  in 
partnership  with  Rawson,  in  getting  out  and  selling  timber. 

J^.  A.  Hoyne  and  C.  P.  Bradley  testified  that  they  were  well 
acquainted  with  S.  A.  Hardin's  reputation  for  truth  and  ver- 
acity, among  his  neighbors,  and  that  it  was  bad. 

H.  N.  Pease,  a  witness  for  defendant,  deposed  in  substance 
that  he  drew  the  draft  sued  on  and  received  the  money  for  the 
same,  and  the  money  was  gambled  off  by  a  man  named  James 
Lailin,  in  Peru,  111.,  at  the  Peoria  House.  He  staked  with  him 
the  money  drawn  by  said  draft.  He  was,  at  the  time  of  di*aw- 
ing  said  draft,  at  Peoria,  111.  Previously  to  that  time  he  was  in 
the  emj)loy  of  the  defendant,  at  Peru,  111.,  and  other  points  on 
the  Illinois  canal,  for  the  purpose  of  buying  grain.  His  en- 
gagements with  defendant  and  employment,  was  exclusively 
confined  to  buying  grain,  and  was  to  receive  for  his  services 
from  defendant,  a  commission  of  one  per  cent,  per  bushel. 
Laflin  induced  him  to  go  to  Peoria  and  he  would  play  him  even. 
He  went  there  and  staked  money  that  lie  then  had  on  hand 
belonging  to  Rawson,  and  then  obtained  more  money  by  draw- 
ing two  or  three  drafts  on  the  defendant,  which  was  all  lost  by 
gambling,  except  $500  drawn  with  one  draft,  which  was  sent  to 
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Chicago.  The  Taoney  on  said  drafts  he  got  from  plaintiffs,  at 
Peoria,  and  with  business  letters  of  defendants,  written  him, 
showing  he  had  been  in  defendant's  employ,  as  before  stated. 

That  he  was  authorized  by  Rawson  to  draw  drafts  on  him  for 
the  pui-pose  of  buying  grain  at  the  places  mentioned,  by  first 
advising  him,  Rawson,  and  procuring  his  consent  to  do  so.  He 
was  not  authorized  to  draw  said  drafts  at  Peoria.  That  he  had 
no  authority  at  the  time  said  drafts  were  drawn,  to  draw  any 
drafts  on  the  defendant,  except  as  above  stated.  That  he  had 
no  writing  from  Rawson  to  bind  him  in  any  way  in  the  transac- 
tion of  drawing  the  drafts.  That  he  had  at  one  time  a  power 
of  attorney  or  authority,  once  given  him,  by  defendant,  to  pro- 
ceed to  Aurora  and  other  points  on  Fox  River,  Illinois,  to  buy 
corn  for  defendant.  This  was  in  1849.  That  he  had  lost  said 
paper  or  destroyed  it.  The  substance  of  this  paper  was:  H. 
K.  Pease  is  authorized  to  purchase  grain  on  my  account,  which 
I  will  pay  for  on  delivery ;  signed  E.  Rawson.  Is  positive  [  "'■'465  ] 
the  authority  proceeded  no  further  than  to  authorize  him  to 
buy  grain  on  Rawson's  account.  Said  paper  did  not  give  him 
authority  to  draw  drafts  on  said  Rawson,  neither  to  sign  notes 
or  any  other  negotiable  securities  for  him,  said  Rawson.  Raw- 
son  has  not  to  his  knowledge  received  any  property  on  account 
of -the  draft  sued  on  in  this  case.  No  grain  or  other  property 
was  purchased  with  the  money  obtained  on  said  draft. 

The  letters  which  he  had,  and  showed  to  plaintift's  at  the  time 
lie  obtained  the  money,  were  letters  he  had  received  at  Peru 
and  other  points  on  the  canal,  written  by  defendant  to  him  in 
relation  to  the  purchase  of  grain,  and  authorizing  him  to  draw 
on  him  for  j^articular  amounts,  in  response  to  notifications  pre- 
viously given  him;  none  of  these  letters  authorized  him  to 
draw  on  Rawson,  at  Peoria,  for  any  sum.  He  has  none  of  the 
letters. 

On  his  cross-examination,  he  stated  he  drew  one  draft  of  $500 
upon  defendant,  in  favor  of  plaintifi's,  a  few  days  before  he  drew 
said  draft  upon  which  this  suit  arises.  Did  not  know,  neither 
liad  he  been  informed,  it  was  paid  at  the  time  the  others  M^ere 
ch-awn.  Has  no  recollection  of  a  second  draft  being  drawn  for 
$500.     Did  not  knov/,  nor  did  any  person  inform  him  before  or 
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at  the  time  of  drawing  drafts,  on  which  this  'suit  arises,  that 
any  draft  or  di'afts,  previously  drawn,  had  been  paid.  Is  sare 
the  drafts  previously  drawn  had  not  been  heard  from,  whether 
paid  or  not.  All  the  transactions  with  plaintiffs,  to  the  best  of 
his  recollection,  occurred  within  two  or  three  days.  Showed  to 
plaintiffs,  or  one  of  them,  in  the  presence  of  Thomas  Cheney, 
letters  as  before  stated,  and  no  more  or  further.  Has  no  recol- 
lection of  any  other  person  being  present  at  the  time  said  draft 
Avas  drawn. 

Has  frequently,  previous  to  the  date  of  said  draft  on  said 
defendant,  purchased  grain  for  said  Rawson,  and  frequently 
drawn  drafts  on  him  to  raise  money  to  pay  therefor,  which  he 
had  accepted  and  paid,  and  has  drawn  such  drafts  in  favor  of 
John  L.  Coates,  of  Peru,  HI. 

The  first  draft  or  drafts,  not  the  subject  matter  in  suit,  on 
which  witness  j)rocured  money  from  plaintiffs,  witness  stated 
to  plaintiffs,  or  some  of  them,  he  wanted  the  money  to  buy 
grain  for  defendant. 

Did  buy  from  Cheney,  of  Peoria,  HI.,  some  wheat  in  store  at 
that  2)lace,  about  the  time  the  first  moneys  were  procured  by 
him  of  defendant.  The  money  procured  on  the  drafts  in  suit, 
was  after  he  had  been  introduced  by  Cheney  as  an  agent  of  the 
defendant  to  buy  grain.  Is  quite  confident  the  j)laintiffs,  or 
their  clerk,  required  no  information  as  to  the  uses  to  be  made 
[  *466  ]  of  the  money,  nor  did  witness  make  any  representations 
of  that  kind,  so  well  as  he  can  now  remember.  Has  no  recollec- 
tion of  stating  to  plaintiffs  or  their  clerk,  or  any  of  them,  that 
this  money  was  required  for  any  specific  purpose,  but  simply 
he  wanted  to  get  more  money  on  a  draft  to  be  drawn  by  him  on 
Mr.  Rawson  (the  defendant). 

Had  been  in  defendant's  emj^loy  about  two  years,  at  first,  for 
about  four  months,  as  a  laborer  in  his  warehouse  in  Chicago, 
afterwards  purchasing  wheat  on  the  market,  of  wagons,  for  him, 
some  two  or  three  months,  and  afterwards,  foi"  about  six  months, 
buying  grain  on  the  river  and  canal  for  him.  Before  this  time, 
wages  by  the  day,  and  then  the  contract  between  defendant  and 
witness  was  entered  into,  of  which  he  lias  before  spoken,  to 
buy  one  hundred  or  a  hundred  and  fifty  thousand  bushels 
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of  corn  at  a  commission  of  one  (11  eent  per  busliel.  After 
these  drafts  were  drawn  (about  tliree  tuonths  after),  jointly  on 
account,  dealing  in  timber,  cattle  and  sundries,  including  patent 
rights.     Tliis  continued  up  to  the  fall  of  1852. 

Did  not  set  over  to  Rawson  (defeDdant)  any  real  or  j)ersonal 
property  or  interest  therein,  after  the  drawing  of  said  draft,  or 
at  any  time,  for  the  purpose  of  indemnifying  liim  against  said 
draft.  Had  previously  used  money  of  defendant  Rawson  in 
buying  2)roj)erty,  and  he  had  advanced  fnoney  for  such  purposes 
and  the  general  business  they  were  engaged  in.  Also,  had, 
previous  to  the  Peoria  afiair,  gambled  away  a  great  deal  of 
money,  whereby  he  had  got  in  debt  to  Raw  son  a  large  amount, 
and  to  repay  him  the  honest  debts  he  awed  Idm,  witness  sold 
and  conveyed  to  him  proj)erty  to  a  considerable  amount,  yet  not 
enough  to  pay  him  what  he  owed  him,  and  is  yet  in  debt  to 
him  on  those  transactions  referred  to. 

About  the  time  witness  drew  said  draft,  he  sent  the  $500 
which  he  drew  on  the  $500  draft,  foi  his  wife,  by  express,  to 
Goss  &  Hoag,  of  Chicago,  or  their  care:  did  not  give  Rawson 
an  order  for  tlie  same,  but  believe  he  received  it  of  witness' 
wife,  by  his  direction,  to  reimburse  oi  pay  the  i500  draft  which 
witness  had  previously  drawn,  and  t>Blievei-  it  was  paid.  l!^o 
part  of  the  $500  so  sent  was  money  drawn  on  the  di"aft  for 
which  suit  is  brought. 

Has  no  recollection  of  ever  giving  --iu  'rdesr  to  Rawson  on 
Parmlee,  for  any  amount  of  money,  !>iit  told  Rawson  that 
Parralee  did  win  about  $2,800  of  him  being  money  witness 
had  of  Rawson,  which  he  took  with  him  *'})e>.  he  left  Chicago. 

Has  never,  as  he  recollects,  stated  t<.-  any  person  that  the 
written  autliority  from  Rawson  to  him,  t»?  do  business,  had  been 
thrown  overboard  from  a  steamboat  and  lost. 

May  have  stated  to  Mr.  Rawson,  that  rhe  authority  referred 
to  by  witness  indirect  examination,  ha^  been  lost  or  [*46T] 
destroyed;  further  than  that,  has  no  reeollectioi;  of  stating  any- 
tliing  about  it  to  any  person. 

Has  never  been  written  to  by  defendaiji.,  oi  any  other  person, 
in  relation  to  what  he  could  testify  to  in  rhis  case.  Has  only 
been  written  to  that  his  testimony  A\'Ou!d   be  required  in  the 
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case,  and  notified  who  the  commissioner  was,  and  where  he 
could  be  found;  also  that  it  was  important  to  have  his  testimony. 
Has  not  in  his  control  any  letters  he  has  received  on  this  sub- 
ject, as  he  deemed  them  of  no  imj)ortance  and  did  not  preserve 
them. 

The  substance  of  neither  the  direct  nor  cross  interrogatories 
has  been  make  known  to  him,  except  in  the  order  propounded 
to  him  by  the  commissioner  in  this  case. 

On  the  re-examination  being  resumed,  he  testified  in  substance, 
as  follows: 

Had  no  authority  from  Rawson  to  draw  any  drafts  by  witness 
drawn  in  Peoria  on  him.  Those  drafts  (if  there  were  two 
drawn  )  were  drawn  about  the  same  time,  with  the  one  which  is 
the  subject  of  this  suit;  two  or  three  days  covering  the  whole 
transaction  at  the  time  this  draft  was  drawn  or  discounted,  as 
before  stated.  Has  no  knowledge  of  the  fate  of  the  said  two 
drafts  not  sued  on. 

Upon  the  foregoing  state  of  facts,  the  court  gave  the  follow- 
ing instructions  to  the  jury  on  the  part  of  the  plaintiff,  to  the 
giving  of  which  the  defendant  excepted: 

"  If  the  jury  shall  believe,  from  the  evidence,  that  Pease  pre- 
sented to  Curtiss  &  Co.  a  letter  or  written  authority  from  Raw- 
son,  authorizing  Pease  to  draw  drafts  on  Rawson,  and  on  the 
faith  of  such  authority,  Curtiss  &  Co.  discounted  the  draft  of 
Pease  on  the  defendant,  then  Rawson  was  bound  to  accept  and 
pay  said  draft,  and  the  plaintiff  is  entitled  to  recover  tlie 
amount  of  said  draft  and  interest,  at  six  per  cent,  to  the  present 
time,  from  the  time  of  presentation  of  the  draft. 

"  If  the  jury  shall  believe,  trom  the  evidence,  that  Pease  had 
been  allowed  by  Rawson,  previous  and  down  to  the  date  or  near 
the  date  of  the  draft  in  question,  to  draw  drafts  on  him  as  his 
agent,  and  for  his  use,  for  grain,  or  to  pro'cure  money  to  be 
used  for  that  purpose,  and  that  Rawson  had  accepted  and  paid 
the  same,  that  is  evidence  from  which  the  public  might,  and  the 
jury  may  imply  a  general  authority  to  draw  such  drafts. 

"  If  the  jury  shall  believe,  from  the  evidence,  that  Rawson 
had  given  Pease  authority  to  draw  drafts,  and  he  had  been  in 
tlie  habit  of  drawing  such  drafts  in  favor  of  Coates,  Smith  and 
55G 


APRIL  TERM,  1S5S.  407 

Rawson  i\  Curtiss  et  al. 

others,  to  raise  money,  or  buy  grain  for  Rawson,  and  as  liis 
agent,  and  such  di'afts  had  been  paid  by  Rawson,  then,  unless 
Curtiss  &  Co.  knew  that  such  authority  had  been  witli-  [*4:68] 
dra\vn,  these  are  facts  from  which  the  jury  may  infer  authority 
to  draw  the  draft  in  question,  and  if  they  do  so  infer,  thephxintiif 
is  entitled  to  recover. 

"  If  the  jury  shall  believe,  from  the  evidence,  that  Pease  had 
been  and  was  in  the  habit  of  drawing  drafts  on  Rawson  as  his 
agent,  and  for  his  use,  to  buy  grain  or  raise  money  by  discounts 
thereof,  in  favor  of  Coates,  Smith  or  others,  which  Rawson 
paid,  these  are  facts  from  which  a  general  agency  and  authority 
to  draw  drafts,  to  raise  money  or  buy  grain,  might  be  inferred; 
and  thougli  the  agent  may  liave  misapplied  the  funds,  and  in- 
tended to  do  so  at  the  time  he  drew  such  drafts,  such  misappli- 
cation, or  intended  misapplication,  will  not  discharge  the  person 
on  whom  such  draft  was  drawn,  unless  the  person  discounting  it 
knew  of  such  intention  at  the  time  he  discounted  the  same." 

The  defendant  then  asked  the  court  to  give  the  following 
instruction,  which  the  court  refused  to  do: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
Rawson  gave  to  Pease  a  written  authority  to  make  contracts 
for  grain  for  him,  and  that  said  Pease  was  acting  under  written 
authoritv  when  he  drew  said  draft,  and  that  such  written 
authority  gave  Pease  no  power  to  draw  drafts  on  Rawson,  then 
such  written  authority  was  the  limit  of  Pease's  power  to  act  for 
Rawson,  and  constituted  him  a  special  agent  for  the  purpose 
specified,  and  the  plaintiff,  in  dealing  with  him,  was  bound  to 
take  notice  of  such  written  authority,  and  no  act  of  Pease's, 
not  authorized  thereby,  would  bind  Rawson;  and  that,  if  in 
such  case.  Pease  drew  the  drafts  on  Rawson  without  authority, 
which  Rawson  accepted,  such  acceptance  would  not  enlarge  the 
powers  of  said  Pease,  or  give  him  any  authority  to  draw  further 
drafts  or  to  make  Rawson  responsible  upon  any  further  drafts, 
unless  a  practice  or  custom  by  Rawson  to  accept  drafts  so 
drawn,  of  such  a  nature  or  frequency,  were  proven,  as  would 
justify  the  plaintiff  in  regarding  Pease  as  the  autliorized  agent 
of  Rawson  for  drawing  such  drafts,  and  if  no  such  custom  or 
liabit  has  been  proven,  then  the  law  is  for  the  defendant." 
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But  the  court  gave  for  the  defendant  the  following  instructions: 

1.  Unless  the  jury  believe,  from  the  evidence  in  this  case, 
that  Eawson  expressly  or  impliedly  authorized  Pease  to  draw 
the  draft  in  question,  then  Eawson  is  not  bound,  and  they  should 
find  for  the  defendant. 

2.  If  the  jury  believe,  from  the  evidence,  that  Pease  was  in 
the  employment  of  the  defendant,  Eawson,  as  a  grain  runner  or 
agent  to  buy  grain  and  procure  contracts  for  grain,  such  agency 
and  employment  would,  of  itself,  give  no  authority  to  Pease  to 
draw  the  draft  sued  on,  and  the  law  is  for  the  defendant,  unless 
[^469]  the  jury  further  believe,  from  the  evidence,  that  author- 
ity to  draw  said  draft  was  given  to  said  Pease  by  the  defendant. 

3.  In  order  to  entitle  the  plaintiff  to  recover  in  this  suit  on 
the  ground  of  an  express  authority,  it  must  be  proven  that  the 
defendant  authorized  the  said  Pease  to  draw  the  said  draft,  and 
such  authority  must  be  established  either  by  express  authority 
or  by  circumstances  of  such  a  nature  as  to  satisfy  the  minds  of 
the  jury  that  such  an  authority  to  draw  the  draft  sued  on  was 
given  by  the  defendant  to  Pease. 

4.  If  the  jury  believe,  from  the  evidence,  that  Pease  had  no 
authority  from  Eawson  to  draw  drafts  upon  him,  the  mere 
acceptance,  by  Eawson,  of  one  or  two  drafts,  would  not,  of  itself, 
authorize  Pease  to  draw  another  draft,  and  would  not,  of  itself, 
raise  any  obligation  on  Eawson  to  accept  another  draft. 

5.  If  the  jury  believe,  from  the  evidence,  that  Pease  drew  a 
draft  in  favor  of  the  plaintiffs,  on  the  defendant,  on  the  25th 
December,  1850,  which  the  defendant,  on  the  27th  December, 
accepted,  and  that  said  Pease  drew  a  second  draft  on  the  26th 
December,  which  Eawson  accepted  on  the  30th  December,  and 
that  Pease  had  no  authority  to  draw  either  of  said  drafts,  then 
the  acceptance  of  said  drafts,  or  of  either  of  them,  by  Eawson, 
would  not,  of  itself,  give  the  said  Pease  any  authority  to  draw 
the  draft  sued  on  in  this  suit;  and  if  the  jury  believe  that  no 
other  authority  was  given  by  the  defendant  to  Pease  to  draw 
the  draft  sued  on,  then  the  law  is  for  the  defendant. 

6.  Unless  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant, Eawson,  was  in  the  habit  of  accepting  drafts  drawn  on 
him  by  Pease,  and  that  such  was  the  course  of  dealing  between 
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him  and  Eawson,  then  the  fact  that  at  and  about  the  same  time 
the  draft  sued  on  was  drawn,  Eawson  accepted  one  or  two  drafts 
drawn  on  him  bj  Pease  without  Eawson's  authority,  would  not 
of  itself,  constitute  Pease  the  agent  of  Eawson  to  draw  other 
drafts,  or  obligate  Eawson  to  accept  any  other  drafts  in  such 
case,  unless  they  further  believe,  from  the  evidence,  that  Pease 
was  expressly  authorized  to  draw  the  draft  sued  on  in  this  suit, 
the  law  is  for  the  defendant. 

T.  If  the  jury  believe,  from  the  evidence,  that  Coates  obtained 
an  authority  from  Eawson  to  make  a  specific  purchase,  and  draw 
a  specific  draft  on  him,  and  there  is  no  evidence  that  such 
authority  was  general  or  covered  any  other  transaction,  then 
such  authority  would  give  no  power  to  draw  the  draft  in  ques- 
tion, and  if  they  believe  that  the  said  authority  was  obtained  for 
that  specific  case,  and  no  evidence  besides  that  of  the  said 
Coates  has  been  ofiTered  refuting  said  authority,  then  the  state- 
ment of  the  said  Coates,  that  he  "  does  not  mean  to  say  it  was 
confined  to  that  transaction,"  without  any  evidence,  either  by 
him  or  by  any  other  witness  that  it  extended  any  [*4T0] 
further,  would  not  authorize  the  jury  to  presume  that  it  did  ex- 
tend any  further  than  the  particular  transaction  for  which  it  was 
obtained. 

8.  If  the  jury  believe,  from  the  evidence,  that  the  draft  in 
question  was,  on  the  face  of  it,  drawn  on  '■^wheat  account^''  and 
that  Curtiss  &  Curtiss  might  have,  by  a  little  inquiry,  or  by  a 
telegraphic  dispatch,  have  ascertained  whether  Pease  had  au- 
thority to  draw  the  draft,  and  that  they  neglected  to  make  such 
inquiry,  and  if  they  further  believe  there  was  no  express  au- 
thority to  draw  said  draft,  and  that  it  was  taken  by  plaintifit's 
without  due  inquiry  and  care,  this  is  proper  to  be  considered  by 
the  jury  in  determining  whether  defendant  is  or  is  not  liable. 

The  defendant  then  requested  the  court  not  to  allow  the 
depositions  of  S.  W.  Hardin,  .1,  L.  Coates,  A.  G.  Bozel  and  S. 
G.  Smith,  portions  of  which  had  been  excluded,  to  be  taken  by 
the  jury  to  their  room,  on  retiring. 

But  the  court  allowed  the  said  depositions  to  be  taken  by  the 
jury.     To  this  decision  the  defendant  excepted. 

The  defendant  then  moved  the  court  to  withhold  from  the 
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inspection  and  possessioii  of  the  juiy  tlie  portions  of  said 
depositions  which  had  been  excluded  by  the  court,  which  the 
court  refused  to  do,  but  allowed  the  jury  to  take  said  deposi- 
tions with  the  jDortions  excluded,  marked  in  pencil  by  the  court. 

To  this  decision  of  the  court,  allowing  said  excluded  parts  of 
said  depositions  to  go  into  the  possession  of  the  jury,  the  de- 
fendant excepted. 

The  defendant  then  moved  the  court  to  detach  from  the 
deposition  of  S.  W.  Hardin,  and  withdraw  from  the  inspection 
of  the  jury,  the  letters  and  agreement  which  had  been  excluded 
by  tlie  court,  which  the  court  refused  to  do ;  to  which  refusal  of 
court  the  defendant  excepted. 

The  jur}'-  thereupon  returned  a  verdict  for  plaintiff. 

The  defendant  filed  the  following  grounds  of  motion  for  new 
trial. 

1st.     N'ewly  discovered  evidence,  affidavit  of  Seth  "W.  Hardin. 

2nd.     The  court  erred  in  giving  and  refusing  instructions. 

3rd.  The  court  erred  in  allowing  evidence  and  documents 
excluded  to  go  to  the  jury. 

4th.  Court  received  incompetent  and  excluded  competent 
evidence,  and  for  other  reasons. 

The  defendant  filed  affidavits  of  S.  ^Y.  Hardin  and  E.  Raw- 
son,  in  support  of  motion  for  new  trial. 

Setk  W.  Hardin  being  sworn,  says  that  his  deposition  was 
taken  in  this  cause,  and  is  marked.  Filed  November  5,  1856; 
that  said  deposition  was  taked  at  Peru,  in  October,  1856,  and 
purports  to  be  taken  before  Patrick  M.  Killduff,  as  justice  of 
[  *4T1]  the  peace,  but  that  he  has  no  recollection  whether  he  was 
or  Avas  not  present  at  the  time. 

That  the  deposition  was  written  by  Mr.  Merri man,  who  acted 
as  attorney  for  plaintiff,  no  party  appearing  for  defendant;  that 
he  has  no  recollection  of  its  being  read  over  to  him,  nor  did 
this  deponent  read  it  over  himself,  and  from  the  fact  that  it 
contains  several  erroneous  statements  which  this  deponent  never 
intended  to  swear  to,  does  not  believe  it  was  read  over  to  him. 
He  was  hastily  examined,  without  having  time  to  refresh  his 
recollection,  and  he  now  finds,  on  reading  over  said  deposition, 
tliat  it  contained  several  errors  and  mistakes.  This  deponent 
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states  that  he  never  intended  to  swear,  for  such  was  not  the 
fact,  that  Pease  drew  a  draft  on  Rawson  for  $500,  in  favor  of 
Day  &  Brother,  in  payment  of  wheat  purchased  of  Day  & 
Brother,  but  said  payment  was  money  sent  to  this  deponent  by 
Rawson,  and  which  deponent  paid  to  Day  &  Brother  himself. 

That  the  sum  of  $1,800,  said  to  have  been  advanced  by 
Pease  to  this  deponent,  in  said  deposition,  this  deponent  meant 
to  state  was  money  sent  by  Rawson  to  this  deponent,  by  the 
hand  of  Pease,  in  packages,  and  addressed  to  this  deponent. 

This  deponent  has  seen  his  letter,  addressed  to  Rawson,  dated 
January  4, 1851,  in  which  this  deponent  speaks  of  Pease  having 
l.)een  gone  about  two  weeks,  which  satisfies  this  deponent  he  was 
in  error  in  stating,  in  answer  to  fifth  interrogatory,  that  Pease 
purchased  a  large  quantity  of  wheat  of  Day  &  Brother  in  spring 
of  1851,  as  this  deponent  has  never  seen  said  Pease  since  the 
date  of  his  letter  to  Rawson,  of  January  4th,  1851.  I  have  no 
knowledge  of  Rawson  ever  authorizing  Peass  to  draw  drafts  on 
Rawson,  and  he  never  did  draw  any  to  my  knowledge.  All  I 
knew  on  this  subject  was  from  Pease's  statements,  and  I  intended 
so  to  testify.  I  have  no  knowledge  of  Pease  buying  wheat  and 
com  for  Rawson,  except  from  Pease's  statements. 

Pease  did  not  buy  any  grain  for  Rawson,  to  my  knowledge,  at 
Peru  or  elsewhere,  except  from  Pease's  statements  as  to  what 
lie  had  been  doing  ;  that  this  lot,  bought  of  Day  &  Brother,  was 
paid  for  by  me. 

Tliis  deponent  states,  that  his  answer  to  fifth  interrpgatory 
does  not  correctly  state  what  he  intended  to  swear  to.  He 
intended  to  state,  in  regard  'to  those  matters  of  purchasing 
grain  by  Pease,  and  drawing  drafts,  merely  what  Pease  had  said 
to  me  (him)  on  the  subject,  and  not  anything  by  Rawson. 

This  deponent  states,  that  on  reading  over  said  deposition,  he 
is  satisfied  that  it  sets  forth  erroneously  his  statements,  to  the 
prejudice  of  Mr.  Rawson,  and  makes  him  say  many  things  which 
he  never  intended  to  testify  to. 

Erastiis  Rav^son  being  sworn,  says,  that  the  depositions  of 

Seth  AY.  Hardin,  and  S.  G.  Smith,  and  John  L.  Coates,  [*472] 

were  taken  without  his  knowledge,  and  that  he  had  no  opportunity 

to  cross-examine  the  same  ;  that  he  believed  substantial  justice 
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requires  that  lie  should  have  a  new  trial  ;  that  he  did  not  know, 
until  to-daj,  of  any  means  of  establishing  the  facts  disclosed  hy 
the  affidavit  of  Seth  W.  Hardin;  that  he  accidentally  heard  of 
the  facts  stated  in  Hardin's  affidavit  by  meeting  him  in  the 
streets  of  Chicago,  and  asking  him  to  examine  his  deposition, 
when  he  stated  it  contained  many  erroneous  statements,  and 
such  as  he  never  intended  to  make. 

The  plaintiffs  filed  a  counter  affidavit  of  Amos  L.  Men-iman, 
as  follows  : 

Amos  L.  Merriman  being  first  duly  sworn,  deposes  and  says, 
that  he  is  one  of  the  attorneys  of  plaintiffs  ;  that  deponent 
attended  to  the  taking  of  the  deposition  of  Seth  Hardin,  on  the 
16th  day  of  October,  A.  D.  1856  ;  that  deponent  saw  Mr. 
Hardin  on  the  15th  day  of  October,  and  informed  said  Hardin 
that  he  wished  to  take  said  deposition  on  the  following  day,  in 
said  suit,  in  the  course  of  which  conversation  said  Hardin  said 
he  had  numerous  letters  from  Mr.  Rawson,  which  letters  he  said 
he  would  look  up  and  produce  on  his  examination,  which  letters 
he  did  produce,  and  are  attached  ''to  his  deposition.  Deponent 
further  says  that  the  deposition  was  taken  by  Patrick  M.  Kill- 
duff,  a  justice  of  the  peace  of  La  Salle  county. 

That  deponent  has  this  day  read  the  said  deposition  of  said 
Hardin,  and  also  the  affidavit  of  said  Hardin,  filed  in  this  court, 
and  can  state  positively,  and  does  state,  that  the  said  deposition 
was  written  by  said  Killduff  ;  that  the  caption  of  said  deposi- 
tion and  the  interrogatories  are  in  the  hand-writing  of  dej^onent, 
but  the  answers  thereto  of  the  said  witness  are  in  the  hand- writ- 
ing of  said  Killduff.  Deponent  further  states  that  the  said 
deposition  was,  according  to  the  best  of  deponent's  recollection 
carefully  read  to  said  witness  before  his  signature  thereto,  and 
that  he  stated  it  was  correct. 

The  following  are  the  errors  assigned: 

1.  That  the  court  erred  in  admitting  incompetent  evidence, 
and  excluding  that  which  was  competent. 

2.  The  court  erred  in  giving  each  and  every  of  the  instruc- 
tions given  for  the  appellee. 

3.  The  court  erred  in  refusing  the  instruction  asked  for  by 
the  appellants. 
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4.  The  court  erred  in  allowing  depositions  and  documents 
introduced  in  evidence  to  be  taken  with  them  by  the  jurj,  on 
retiring  to  consider  of  their  verdict. 

5.  In  allowing  portions  of  the  depositions  which  had  been 
excluded,  and  letters  and  papers  which  had  been  excluded,  to 
be  taken  with  them  by  the  jury,  on  retiring  to  consider  [*473] 
of  their  verdict. 

6.  In  overruling  the  motion  for  a  new  trial. 

The  question  presented  by  these  facts  is,  was  this  draft  now 
in  suit  authorized  by  defendant,  and  is  he  liable  to  pay  it? 

It  is  insisted  by  defendant's  counsel  that  he  is  not  liable  on  it, 
there  being  no  proof  of  authority  in  Pease  to  draw  the  draft. 
That  the  evidence  by  which  his  authority  is  sought  to  be  estab- 
lished, and  received  by  the  court,  was  not  legitimate  evidence. 

The  testimony  to  establish  the  authority,  are  the  depositions 
of  Coates,  Smith  and  Hardin. 

Coates,  the  witness  for  plaintiff,  states  that  in  the  summer  of 
1850,  Pease,  as  agent  of  Eawson,  purchased  grain  for  him,  and 
he  sold  him  grain,  and  bought  himself  grain  for  Eawson  through 
Pease's  instructions,  and  received  from  him  currency  and  Pease's 
drafts  on  Eawson  for  payment  of  the  grain,  and  which  drafts 
were  paid  by  Eawson,  and  witness  continued  to  know  Pease  in 
that  relation  until  the  month  of  January,  1851,  as  he  thinks. 
He  further  says,  in  the  fall  of  1850,  he  saw  a  letter  of  credit 
from  Eawson  to  Pease,  the  contents  of  which  he  gives,  or  the 
substance  of  it,  but  which  the  court  excluded,  but  refused  to 
exclude  that  portion  of  his  testimony  which  spoke  of  "  a  letter 
of  credit." 

"W"e  think  the  witness  had  no  right  to  give  a  character  to  this 
letter,  by  calling  it  a  letter  of  credit,  or  to  speak  of  it  as  a  letter 
of  credit.  That  is  a  writing  of  vast  importance  in  business 
matters,  and  is  defined  to  be  an  open  or  sealed  letter  from  one 
merchant  in  one  place,  directed  to  another,  if  special  in  another 
place  or  country,  or  if  general,  to  all  persons  where  the  bearer 
of  the  letter  may  go,  requiring  him  or  them,  if  the  person  named 
in  the  letter  shall  have  occasion  to  buy  certain  commodities,  or 
to  Avant  money  to  any  particular  or  unlimited  amount,  that  he 
will  either  procure  the  same  or  pass  his  promise,  bill,  or  other 
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engagement  for  it,  on  the  writer  of  tlie  letter  undertaking 
therein  that  he  will  provide  him  the  money  for  the  goods,  or 
repay  him  bv  exchange,  or  give  him  such  satisfaction  as  he  shall 
require,  either  for  himself  or  the  bearer  of  the  letter.  3  Ch. 
Commercial  Law,  336. 

The  court  permitted  the  witness  to  give  this  character  to  a 
paper  which  was  not  produced,  and  its  non-production  unac- 
counted for,  violating  that  familiar  rule  of  evidence,  that  the 
contents  of  a  writing  cannot  be  shown  bj  parol,  unless  notice  to 
produce  it  has  been  given  and  disregarded,  or  that  it  is  lost  or 
destroyed. 

The  fact  that  the  letter  was  a  letter  of  credit,  was  not  for  the 
witness  to  establish;  the  letter  itself  should  have  been  pro- 
[*474]  duced,  so  that  the  court  and  jury  might  see  it  and  de- 
termine its  character. 

In  his  second  deposition,  the  court  permitted  this  witness  to 
say,  on  objection  being  made,  that  he  knew  an  agent  of  Raw- 
son  by  the  name  of  H.  H.  Pease,  in  1850,  at  Peru,  in  this 
State;  that  he  was  employed  for  purchasing  grain,  and  making- 
contracts  for  grain,  for  E.  Pawson,  by  a  written  authority  from 
Rawson;  saw  the  authority  and  read  it,  having  had  it  in  his 
possession ;  sold  him  grain  under  his  authority,  received  pay  in 
part  by  draft  drawn  by  Pease  on  Rawson,  based  on  the  same 
authority;  this  was  in  October,  1850. 

This  testimony  is  of  the  same  objectionable  nature.  It  was 
not  competent  for  the  witness  to  speak  of  this  written  authority, 
its  purport  and  scope,  and  the  court  should  not  have  per- 
mitted it. 

The  testimony  of  S.  W.  Hardin  was  objected  to,  or  that  por- 
tion contained  in  his  answer  to  the  fourth  and  fifth  interroga- 
tories. 

So  much  of  those  answers  as  gives  the  declarations  of  Pease, 
that  he  was  the  agent  of  RaAvson,  should  have  been  excluded. 
Agencies,  however  created,  are  to  be  proved  in  a  different  man- 
ner. Nor  could  he  speak  of  the  authority  Pease  had,  and  its 
extent,  it  being  written  authority,  as  we  infer  from  his  testi- 
mony. 

But  the  appellant's  counsel  insists  that  this  testimony  is  ob- 
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jectionable  in  toto,  not  being  pertinent  to  the  issue  tlien  pending; 
and  that  issue  was,  had  Rawson,  by  any  act  of  his,  in  his  rehx- 
tions  with  Pease,  held  Pease  out  to  Curtiss  &  Co.  as  liis  agent 
to  draw  drafts,  and  did  Kawson's  conduct  tend  to  deceive  Cur- 
tiss &  Co.? 

No  express  authority  to  draw  this  draft  is  shown.  Pease 
himself  denies  he  had  any.  Nor  does  it  appear  that  Curtiss  & 
Co.  had  any  knowledge  whatever,  at  any  time,  of  the  previous 
transactions  of  Pease,  with  Coates,  Hardin  and  others,  or  that 
he  discounted  the  bill  on  the  faith  of  those  acts.  On  the  con- 
trary, P.  W.  Officer  swears,  that  he  was  their  book-keeper,  the 
plaintiffs  being  private  bankers ;  knows  the  draft  sued  on  being 
discounted  by  the  plaintiffs ;  they  furnished  the  money  on  the 
draft  to  a  man  by  the  name  of  Pease.  A  letter  was  shown  hy 
Pease  to  Curtiss,  and  Curtiss  let  him  have  the  money.  Does  not 
know  the  contents  of  the  letter;  did  not  know  the  defendant's 
hand-writing.  To  the  best  of  his  knowledge,  the  letter  was 
produced  to  obtain  the  discount,  and  induce  it. 

The  principle  is  well  settled  that  an  autliority  to  di'aw,  accept, 
or  indorse  bills,  may  be  presumed  from  acts  of  recognition  in 
former  instances,  but  those  acts  must  be  known  to  the  [  *475  ] 
party  setting  them  up. 

In  all  such  cases  it  must  appear  that  the  bill  or  note  was 
taken  and  discounted  on  the  faith  of  prior  similar  transactions, 
and  therefore  the  holder  of  a  bill  purporting  to  be,  but  not  in  fact 
accepted  by  the  person  to  whom  it  was  addressed,  cannot  re- 
cover against  the  apparent  acceptor  by  proving  a  fact  subse- 
quently discovered,  that  on  a  former  occasion  the  defendant  had 
given  a  general  authority  to  the  person  who  accepted  in  his 
name,  to  accept  bills  for  him;  to  make  such  authority  available, 
the  holder  must  show,  either  that  the  authoritv  remained  unre- 
voked  at  the  time  of  the  acceptance,  or  that  he  took  the  bill  on 
the  faith  of  such  authority.     Chitty  on  Bills,  31. 

That  this  bill  was  discounted  on  the  faith  of  these  prior  trans- 
actions with  Coates  and  others,  is  expressly  negatived  by  the 
testimony  of  Officer,  the  book-keeper,  who  swears  that  the  letter 
produced  by  Pease  "  induced"  the  discount.     Curtiss  did  not 
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deal  with  Pease,  on  the  faith  of  the  Coates'  or  other  prior 
drafts. 

All  the  testimonj,  then,  of  these  prior  transactions  being  nn- 
known  to  Curtiss  at  the  time  he  discounted  this  bill,  was  inad- 
missible, as  not  tending  to  prove  the  issue. 

But  the  appellee  insists  they  tend  to  show  a  habit  of  drawing, 
and  for  that  purpose  were  admissible.  Not  being  knowii  to 
Curtiss  at  the  time,  he  cannot,  on  anj  correct  j)rinciple,  invoke 
their  aid  for  this  or  any  other  purpose,  in  this  case.  They  were 
wholly  irrelevant  and  should  not  have  gone  to  the  jury. 

The  other  ground  of  claim  is,  that  the  appellant  had  accepted 
and  paid  one  draft  of  $500,  drawn  on  the  25th  of  December, 
and  accepted  another  for  the  same  amount  drawn  on  the  26th, 
and  that  this  is  such  a  recognition  of  the  power  to  draw,  as  to 
render  him  liable  for  this  draft. 

The  testimony  of  the  book-keeper  on  this  point,  is  by  no  mean  s 
positive  or  satisfactory,  and  not  such  as  would  be  expected  from 
a  banker's  clerk,  who,  like  his  books,  should  be  correctly  posted 
on  such  subjects.  He  thinks  they  had  been  accepted  and  paid 
at  that  time.  On  his  cross-examination,  he  says,  he  is  not  sure 
they  had  been  paid,  but,  to  the  best  of  his  recollection,  Curtiss 
was  advised  they  had  been  accepted,  and  he  thinks  one  of  them, 
at  least,  was  paid. 

AVhere  is  this  letter  of  advice?     Wliy  was  it  not  produced? 

There  is  testimony  showing  that  two  days  was  the  mail  time 
between  Peoria  and  Chicago,  and  it  is  barely  possible  the  draft 
drawn  on  the  25th  may  have  been  presented  and  accepted,  and 
advices  received  by  telegraph  by  the  28th,  the  date  of  the  draft 
in  suit,  but  on  this  point  there  is  no  satisfactory  evidence.  It 
[  *4T6  ]  not  being  proved  that  any  advices  of  the  acceptance  or 
payment  of  either  of  these  drafts  had  been  received  by  Curtiss 
&  Co.,  at  the  time  the  draft  in  suit  was  dra\vn,  and  so  easily 
proved,  if  so,  the  plaintiffs  can  claim  nothing  on  account  of  their 
after  acceptance  and  payment.  It  could  not  influence  them,  be- 
ing ignorant  of  it,  to  discount  this  bill. 

ISTor  is  it  shown,  by  the  book-keeper,  what  the  letter  contained 
which  Pease  presented  to  Curtiss'  house,  nor  that  it  was  written 
by  Rawson.  The  only  certain  evidence  we  have  on  this  point 
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is  that  of  Pease  himself,  and  of  Rawson.  Pease  says,  lie  showed 
to  phiintiifs,  or  one  of  them,  in  tlie  presence  of  Thomas  Cheney, 
letters  which  he  had  received  at  Peru,  and  other  points  on  the 
canal,  ^\Titten  by  the  defendant  to  him,  in  relation  to  the  pur- 
chase of  grain,  and  authorizing  him  to  draw  on  him  for  particular 
amounts  in  response  to  notifications  previously  given  him.  IsTone 
» :>f  these  letters,  he  says,  authorized  him  to  draw  at  Peoria,  for 
any  sum, 

Corydon  Pease  speaks  of  "  a  wi'iting"  which  Pawson  gave 
II.  ^.  Pease  when  he  went  down  the  river,  in  the  winter  of 
1850,  to  make  corn  contracts;  and  William  Martin  states  that 
Pease  had  a  written  authority  from  Rawson,  in  December,  1850, 
which  he  saw  and  read.  Rawson's  letter  of  January  8,  1851, 
to  the  plaintiffs,  and  which  they  have  made  evidence,  fully  cor- 
roborates the  testimony  of  H.  N.  Pease,  and  shows  what 
authority  he  really  had.  He  writes:  "  He  (Pease)  went  down 
to  Peru  and  Ottawa  for  the  purpose  of  making  contracts  for  me 
for  corn,  for  which  I  was  to  pay  him  a  commission,  by  the  bnshel, 
(»n  all  good  contracts  made  at  certain  prices,  and  if  you.  have 
the  authority  loMcli  I  gave  hiin,  you  will  see  that  it  refers  only 
to  contracts  for  cjrainy 

Here,  then,  is  all  the  proof  of  the  authority  Pease  had  at  the 
time  the  draft  in  suit  was  discounted,  and  it  appears  from  it  that 
he  was  a  special  agent,  limited  by  express  written  authority  to 
contract  for  grain. 

It  seems  strange  that  business  men,  like  the  plaintiffs,  should 
not  have  kept  the  original,  or  a  certified  copy,  of  the  letter 
Pease  produced  to  them,  or  at  any  rate  caused  their  book-keeper 
to  examine  it,  so  that  he  might  be  made  a  witness  to  its  con- 
tents. 1^0  precaution  whatever  seems  to  have  been  used  by  the 
plaintiffs  in  the  transaction.  The  amounts  discounted  were 
large  enough  to  prompt  cautious  men  to  make  all  possible  inquiry 
as  to  the  authority  to  draw,  and  get  satisfactory  information,  all 
which  could  be  done  by  telegraph  in  a  few  hours. 

Tliere  being  no  such  knowledge  in  the  possession  of  the  plain- 
tift's,  they  can  derive  no  advantage  from  the  fact  that  they  were 
afterwards  accepted  and  paid;  they  were  not  the  mov-  [*4:77] 
ing  cause  of  the  discount  of  this  bill. 

567 


477  OTTxVTTA, 


Rawson  v.  Curtiss  et  al. 


Tlie.moviug  cause  was,  unquestionably,  the  letter,  as  Officer 
says,  or  letters,  as  Pease  says,  wliicli  he  ])roduced  to  tlie  plain- 
tiffs; they,  or  some  one  of  them,  "induced"  the  discount.  It 
was  on  the  faith  of  these  letters  this  bill  was  discounted,  and  on 
nothing  else. 

We  have  seen  what  those  letters  contained,  and  they  confer 
no  authority  to  di'aw  drafts,  but  simply  to  make  contracts  for 
grain.  Their  claim  to  recover  must  rest  on  this  written  authority 
to  make  contracts  for  grain,  and  they  mnst  show — their  being 
no  exjDress  authority  contained  in  it  to  draw  drafts — that  it  is 
there  by  necessary  implication. 

An  agent  commissioned  to  make  a  contract  for  the  purchase 
of  any  article,  is  limited  to  the  usual  and  appropriate  means  to 
accomplish  the  end,  and  can  resort  to  no  other.  Such  an 
authority  must  be  construed,  as  to  its  nature  and  extent,  accord- 
ing to  the  force  of  the  terms  used,  as  well  as  the  object  to  be 
accomplished.  There  being  a  written  authority,  persons  deal- 
ing with  the  party  holding  it,  are  bound  to  inform  themselves  of 
its  extent,  and  to  inquire  into  its  limitations.  The  authority 
was  to  make  contracts  for  grain,  not  to  purchase  grain,  the  first 
of  which  can  be  full  exercised  without  the  payment  of  money 
or  drawing  drafts,  or  giving  negotiable  paper,  by  simply  signing 
a  contract  to  deliver,  with  the  terms  and  time  and  place  si>eci- 
fied.  A  power  to  purchase  would  imply  the  power  to  consummate 
the  purchase  by  the  usual  means  for  such  jDurpose,  drawing 
drafts  or  delivering  proper  securities.  If,  however,  the  princi- 
pal, by  his  declarations  or  conduct  toward  the  parties  dealing 
with  such  agent,  has  authorized  the  opinion  that  he  had  in  fact 
given  more  extensive  powers  to  him  than  were  conferi-ed  in 
terms  by  the  writing,  the  principal  ought  to  be,  and  would  be, 
bound  by  the  acts  of  such  agent  in  his  negotiations  with  such 
persons,  at  least  to  the  extent  of  the  authority  which  such  de- 
clarations and  conduct  have  fairly  led  them  to  believe  did  exist. 

Relying  upon  this  principle,  the  appellee's  counsel  brought 
before  the  court  the  j^rior  transactions  of  this  agent,  and  the 
conduct  of  the  principal  as  to  them,  and  cited  the  case  of  Wil- 
liams V.  Mitchell,  17  Mass.  R.  98,  as  in  point.  We  are  not  wil- 
ling to  yield  our  approbation  of  the  decision  in  the  case  cited, 
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but  rather  accord  witli  the  editor  in  his  note  to  it.  He  says: 
"  There  seems  to  be  a  fallacy  in  the  argument  of  the  court  in 
assuming  that  Allen  had  authority  to  make  the  purchase;  in 
fact  he  had  no  such  authority,  and  the  goods  bought  were  not, 
so  far  as  appears,  intended  for,  and  did  not  in  fact  go  to,  the 
use  of  the  defendant.  The  defendant,  therefore,  could  not  be 
legally  liable  unless  by  some  act  done,  or  some  authority  [  *-i78  ] 
given  to  Allen  on  some  other  occasion  he  had  held  out  to  the 
plaintiifs,  or  caused  them  to  understand,  or  given  them  reason 
to  believe  that  Allen  was  lawfully  acting  in  this  instance  as  his 
agent.  This  is  negatived  by  the  facts  in  the  case.  Allen  gained 
the  credit  only  by  an  act  of  his  own  wholly  unauthorized.  He 
was,  so  far  as  the  plaintifls  were  concerned,  and  was  to  be  re- 
garded, as  a  mere  stranger,  who  had  never  been  employed  by 
the  defendant,  but  who  had  forged  a  power  of  attorney  from 
him  to  act  on  this  occasion." 

So  in  this  case,  the  draft  was  not  draAvn  for,  nor  were  the 
proceeds  applied  to  the  use  of  the  defendant,  nor  had  he,  by 
any  act  done,  or  authority  given  to  Pease,  on  any  other  occa- 
sion held  him  out  to  the  j)laintiifs,  or  cause  them  to  understand, 
or  given  them  reason  to  believe  that  Pease  was  acting  in  that 
instance  as  his  agent.  He  was,  so  far  as  the  plaintiffs  are  con- 
cerned, and  should  have  been  regarded  by  them,  as  a  mere 
stranger,  wlio  had  never  been  employed  by  the  defendant. 

The  same  remarks  apply,  in  sufficient  degreCj-to  the  drafts  of 
five  hundred  dollars  each. 

We  have  already  said,  that  the  proof  in  regard  to  these  drafts 
is  very  unsatisfactory,  and  does  not  go  far  enough  to  show  that 
plaintiffs  must  have  had  a  knowledge  of  their  acceptance  before 
they  discounted  this  draft.  Wliy  was  not  the  evidence  of  their 
correspondent  in  Chicago  had,  to  whom,  it  is  presumed,  they 
were  transmitted,  in  the  usual  course  of  such  business?  There 
is  such  an  absence  of  proof  in  this  important  branch  of  the  case, 
where  so  large  an  amount  is  involved,  as  to  lead  to  the  suspicion 
that  the  whole  affair  was  a  hazard,  for  which  Pease  had  to  pay 
largely  more  tlian  the  current  market  rates  for  such  a  discount. 
AVe  do  not  mean  to  say  such  evidence  of  acceptance  would  be 
sufficient  to  prove  authority  to  draw  this  draft,  unaccompanied 
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by  other  evidence;  it  would  be  a  step  towards  proving  a  liabit 
of  drawing,  and  induce  the  reasonable  inference  that,  though 
Pease's  power  was  special,  he  had  been  allowed  by  his  principal 
to  act  beyond  it  in  his  dealings  with  the  plaintiffs,  and  so  fairly 
led  them  to  believe  that  a  more  extended  authority  did  in  fact 
exist  than  simply  to  contract  for  grain. 

There  is  nothing,  then,  in  tlie  conduct  of  defendant  known  to 
the  j)laintiffs  at  the  time  of  this  transaction,  which  could  author- 
ize an  opinion  to  be  entertained  by  them,  that  the  agent  had  in 
fact  powers  more  extensive  than  were  conferred  in  terms  by  the 
wi'iting  or  letters  which  he  exhibited,  or  that  defendant's  con- 
duct fairly  led  them  to  believe  that  such  powers  did  exist,  oi; 
justify  the  jury,  in  the  face  of  an  express  authority,  to  extend 
it  vastly  beyond  its  terms  and  scope. 

[*479]  These  remarks  dispose  of  the  first  three  errors  as- 
signed, and  of  the  instructions,  as  given  and  refused,  without 
noticing  them  in  their  order,  or  more  particularly. 

The  fourth  and  fifth,  being  the  remaining  errors  assigned, 
bring  up  an  important  question  in  practice,  raised  for  the  first 
time  in  this  court,  and  should  be  now  settled. 

It  has  been  the  uniform  practice  in  this  State,  unchallenged 
until  now,  to  permit  depositions  read  to  the  jury,  to  be  taken 
with  them  in  their  retirement,  and  it  is  insisted  that  it  is  good 
practice,  and  expressly  authorized  by  Section  20  of  Practice 
Act,  ch.  83,  E.  S.  1845. 

That  section  provides,  '•  when  the  jury  retire  to  consider  of 
their  verdict,  they  shall  be  permitted  to  take  any  papers  that 
may  have  been  used  as  evidence  on  the  trial." 
These  errors  will  be  considered  together. 
It  is  said  by  defendant's  counsel,  that,  at  common  law  in 
England,  permitting  the  jury  to  take  out  with  tlieni  any  papers 
without  the  consent  of  counsel,  is  error;  yet,  if  the  court  allows 
the  jury  to  take  them  out,  it  is  not  error;  and  1  Graham  and 
Waterman  on  New  Trials,  79,  is  referred  to,  and  a  case  in  New 
York,  in  5  Sandf.  P.  210. 

The  Peference  in  Graham  and  Waterman  is  a  dictum  of  C.  J. 
TiLGHMAN,  as  to  wliat  the  English  practice  is  ;  but,  he  says,  it 
has  not  been  extended  to  Pennsylvania.     At  page  70,  the  doc- 
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trine  is  stated  to  this  effect:  Where,  after  the  evidence  given, 
divers  papers  are  read  on  both  sides,  and  the  clerk  in  making  np 
his  bundle  of  papers  that  were  under  seal,  to  deliver  to  the  jury, 
the  solicitor  for  the  plaintiff  delivered  a  bundle  of  depositions 
to  the  jury,  some  whereof  were  read,  and  some  not  read,  and 
upon  examination  this  appeared,  though  the  jury  swore  they 
opened  not  the  bundle  delivered  by  the  solicitor;  yet  tlie  verdict 
for  the  plaintiff  was,  for  this  cause,  avoided,  and  a  venire /acias 
awarded,  and  the  oath  of  the  jury,  that  they  never  looked  into 
them,  was  not  regarded. 

The  case,  in  fifth  Sandford,  was  where  the  judge  permitted  the 
jury  to  take  out  with  them,  when  they  retired,  a  deposition 
which  had  been  read  in  evidence  by  the  j^laintiff. 

The  com*t  say,  "  we  do  not  think  this  was  a  subject  for  an 
exception.  If  the  permission  was  wrongly  given,  it  was  rather 
an  irregularity  which  would  not  of  itself  avoid  the  verdict." 

The  remedy  of  the  defendant,  if  he  is  entitled  to  any,  is  by 
motion  to  the  court,  and  then,  upon  hearing  both  sides,  the 
verdict  would  be  set  aside  or  sustained,  as  justice  between  the 
parties  might  require."  Reference  is  made  to  the  case  of 
Hackley  v.  Hastie,  3  Johnson's  R.  252,  in  which  the  jury  had 
carried  out  with  them  depositions  taken  under  a  commission, 
without  the  consent  of  the  counsel.  The  court  denied  [  *480  ] 
the  motion  for  a  new  trial,  because  it  appeared  from  the  affida- 
vits of  the  jurors  that  the  papers  had  not  been  read  by  them. 

In  24  Wend.  R.,  Farmers'  and  Manufacturers'  Banh  v. 
Whitfield^  426,  the  court  say:  "  We  think  it  impossible  to  up- 
hold a  verdict  which  may  have  resulted  from  allowing  the  jury 
to  take  with  them,  as  evidence,  a  paper  confessedly  foreign  to  any 
of  the  matters  in  issue."  So  that,  in  New  York,  the  question 
does  not  seem  to  be  settled. 

We  are  to  decide  it  on  principle  and  policy,  and  establish  such 
a  rule  as  shall  prove  safe  in  practice,  and  consistent  with  the 
due  administration  of  justice  in  court. 

Tlie  20th  section  of  the  practice  act,  to  which  reference  is 
made,  contemplates  nothing  more  than  patents,  deeds,  notes  and 
such  like  papers,  "used  as  evidence."  Depositions  are  the 
evidence  itself,  and  can  in  no  legal  sense  be  regarded  as  papers 
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used  in  evidence.  Like  oral  testimony,  tliey  go  to,  the  ear  of  the 
jury,  are  to  be  impartially  listened  to  by  them,  treasured  up  in 
tlieir  memories,  and  weighed  carefully  in  their  retirement. 

The  English  rule  is  as  stated  in  1  Graham  and  Waterman  on 
ISTew  Trials,  which  we  have  cited  from  page  71,  and  the  refer- 
ence to  2  Hale's  Pleas  of  the  Crown,  308,  sustains  it. 

In  this  country,  it  may  be  considered  as  settled  in  the  same 
way,  notwithstanding  a  few  cases  seemingly  diiferent. 

The  errors  assigned  present  two  phases  of  the  question ;  one, 
the  propriety  of  the  depositions  going  to  the  jury  at  all,  and  the 
other,  to  the  excluded  parts  only  of  such  depositions. 

It  is  certainly  not  the  policy  of  the  law,  to  give  a  superiority 
to  depositions  over  oral  proofs.  With  the  oral  proofs,  given  by 
witnesses  on  the  stand,  the  jury  must  be  content,  and  make  up 
their  minds  upon  it,  some  of  which,  imj)ortant  to  be  remembered, 
may  be- — such  is  the  infirmity  of  the  human  memory — forgotten. 
The  adversary,  having  no  other  than  Avi-itten  testimony,  contained 
in  depositions,  which  the  jury,  taking  them  with  them,  can  read, 
discuss,  dissect  and,  if  disposed,  torture  the  words  from  tlieir 
ti'ue  meaning,  and  which  are  constantly  before  them,  during  their 
deliberations,  to  operate  on  them,  has  a  most  manifest  advantage 
over  him  whose  proofs  are  oral,  which  no  rule  of  law  or  prac- 
tice should  accord  to  him.  The  deposition  should  be  regarded 
as  the  living  witness  sj^eaking  from  the  stand,  and  as  he  cannot 
be  taken  into  the  jury  room,  but  only  what  he  has  said,  so 
neither  should  the  depoMtion  be  so  taken,  but  only  the  words 
and  facts  contained  in  it,  and  given  out  from  it,  as  from  the 
living  witness.  The  parties  are  then  upon  equal  grounds,  the 
one  having  no  advantage  over  the  other. 

We  are  clearly  of  oj)inion  that  the  practice  which  has 
[  *481  ]  obtained  of  permitting  depositions  to  be  taken  out  by  the 
jury,  either  with  or  without  the  direction  of  the  court,  is  wrong 
practice,  and  should  be  abolished.  It  is  no  answer  to  say,  as  some 
courts  have  said,  that  it  may  be  safely  left  to  the  discretion  of 
the  court  to  allow  it  or  refuse  it,  for  we  all  know  that  no  relief 
can  be  had  from  the  direct  consequences  which  may  flow  from 
the  exercise,  by  a  court,  of  a  power  purely  discretionary. 

This  disposes  of  the  other  error  assigned,  on  the  principle 
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tliat  the  greater  includes  the  less;  for  if  it  be  error  to  permit 
depositions  to  be  taken  out  bj  the  jurj  when  objectionable,  it 
is  more  so  when  thej  are  mutilated.  Portions  of  the  depositions 
had  been  excluded,  and  the  record  does  not  show  that  the  court 
gave  the  jurj  any  instructions  in  regard  to  such  parts,  but 
marked  them  merely  by  lines  dra-uai  around  them  in  pencil,  and 
this,  the  plaintiffs  contend,  was  a  sufficient  instruction  to  them 
to  disregard  the  portions  thus  marked;  and  it  is  to  be  presumed 
they  did  their  duty  by  obeying  the  instructions  thus  given. 
The  jury  may,  or  may  not,  have  disregarded  the  marked  por- 
tions. This  cannot  be  known  certainly,  as  there  is  no  proof  to 
the  point,  but  it  is  certainly  apparent  that  they  had  no  other 
instructions;  they  were  not  told  in  express  terms  to  disregard 
them.  Even  had  they  been  thus  told,  such  is  our  nature  that, 
by  the  very  command  not  to  regard  them,  curiosity  would  be 
aroused  to  know  what  they  were — what  secret  it  is  the  court 
designs  to  hide  from  them — what  tree  of  knowledge  of  good 
and  evil,  the  fruit  of  which  is  forbidden  to  us,  and,  like  their 
first  parents,  in  God's  own  garden  planted  for  them,  they  would 
pluck  and  eat.  It  is  human  nature,  and  mountains  of  instruc- 
tions could  not  crush  it  out.  Reading  and  pondering  these 
rejected  portions,  and  reasoning  with  one  another  why  they 
should  have  been  excluded,  their  minds  would  naturally  be 
impressed  by  them,  and  they  unconsciously  form  conclusions 
from  the  rejected  evidence.  Few  know  the  secret  and  insiduous 
manner  by  which  impressions  are  made  on  the  mind,  or  how 
slight  the  operating  cause  may  be.  We  think  it  is  not  at  all 
probable  the  jury  would  have  found  the  verdict  they  did  if  the 
depositions  had  not  been  taken  out  with  them,  and  the  excluded 
parts  read,  and  impressions  received  from  them. 

These  points  have  been  considered  by  other  courts,  and  there 
seems  upon  it  quite  a  uniformity  of  opinion.  In  Lonsdale  v. 
Brown,  4  "Wash.  C.  C.  R.  157,  Mr.  Justice  Washington  says: 
"  The  next  reason  alleged  is,  that  the  jury  took  out  with  them 
a  deposition,  part  of  which  was  objected  to  at  the  trial  by  the 
defendant's  counsel,  and  the  objection  allowed  by  the  court. 
Tlie  fact,  as  stated,  is  fully  made  out  in  proof,  and  the  question 
in  point  of  law  is,  whether  this  be  a  sufficient  ground  for  setting 
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[*-i82]  aside  the  verdict.  If  the  parts  of  the  deposition  which 
were  not  read  were  material  to  the  pkintiff's  case,  Ave  shonkl 
think  the  verdict  ought  not  to  stand.  So  if  the  deposition  had 
been  delivered  to  the  jury  by  the  defendant's  counsel,  witliout  the 
consent  of  the  other  side,  althougli  it  fully  appeared  that  the 
rejected  parts  had  not  been  read  by  the  jury.  But  if  the  evi- 
dence  be  altogether  irrelevant,  and  immaterial  to  the  issue,  and 
the  deposition  is  taken  out  by  the  jury  by  mistake,  we  think  it 
would  be  going  too  far  to  set  aside  the  verdict,  when  the  court 
cannot  but  perceive  that  it  could  not  have  influenced  the  finding 
of  the  jury." 

He  puts  the  case  on  two  grounds — the  materiality  of  the 
rejected  parts,  and  delivering  a  deposition  to  the  jury  by  one 
party,  without  the  consent  of  the  other  side. 

In  this  case,  the  rejected  portions  were  most  material.  In 
Coates'  first  deposition,  tliis  statement  bears  the  pencil  mark, 
"  I  became  acquainted  witli  him  as  the  agent  of  Erastus  Rawson, 
of  Chicago,"  etc.,  "  and  I  continued  to  know  him  in  that  rela- 
tion, I  think,  until  the  montli  of  January,  1851." 
.  In  his  answer  to  the  fourth  interrogatory,  all  that  part  of  the 
answer  alluding  to  Pease's  written  autliority  is  marked,  and  all 
material,  and  so  of  the  answers  to  the  fifth  and  sixth  interroga- 
tories. So  of  the  answer  of  Asbury  G.  Bozel  to  the  third 
interrogatory.  So  of  the  answer  of  S.  W.  Hardin  to  the  fifth 
and  sixth  interrogatories.  All  these  rejected  portions  present 
such  a  mass  of  testiinony  material  to  the  plaintift"'s  recovery  that 
it  is  next  to  impossible  a  person  reading  it  should  not  be  influ- 
enced by  it.  It  is  not  pretended  the  jury  did  not  read  it,  but 
it  is  j^resumed  they  paid  ^ue  regard  to  the  boundary  lines 
drawn  in  pencil,  over  which  they  were  not  permitted  to  pass. 
This  is  mere  presumption.  They  could  read  it,  and  must  have 
read  it,  to  understand  the  part  not  rejected. 

The  deposition  was  delivered  to  the  jury  by  the  court,  against 
the  objections  of  the  defendant's  counsel,  and,  therefore,  comes 
fully  within  the  case  from  "Washington's  reports,  above  cited. 

In  the  case  of  A.    Whitney  v.  C.  WJdtman,  Jr.,  5  Mass.  E. 
404,  after  the  parties  were  heard,  and  the  judge  had  summed 
up  the  evidence,  and  given  the  jury  the  necessary  directions  on 
574 


APEIL  TERM,  1858.  482 

Rawson  v.  Curtiss  et  al. 

the  law  of  the  case,  "wlien  the  papers  were  delivered  to  tiie  jury, 
a  material  paper,  not  read  in  evidence,  was  delivered  to  them 
hy  mistake,  which  was  not  discovered  nntil  the  jnry  had 
returned  into  court  and  delivered  their  verdict. 

The  losing  party,  for  this  cause,  moved  for  a  new  trial. 

On  examining  the  paper,  it  appeared  to  the  court  to  furnish 
material  evidence  in  favor  of  the  party  prevailing,  but  he  moved 
the  court  to  examine  some  of  the  jurors,  to  prove  that  they 
were  not  influenced  by  it  in  finding  their  verdict.  The  [*4S3  ] 
other  party  had  also  summoned  other  jurors  to  prove  the  influ- 
ence. The  court  refused  to  examine  any  of  the  jurors,  and  ob- 
served that  the  court  must  be  governed  by  the  tendency  of  the 
paper,  apparent  from  the  face  of  it;  that  it  was  not  pi-etended 
the  jury  had  not  read  it,  and  it  would  be  difficult  for  jurors, 
where,  as  in  this  case,  there  was  much  evidence  of  different  kinds, 
clearly  to  decide  in  what  manner  their  minds  were  influenced  in 
forming  their  verdict.  As  it  was  received  by  the  jury  among 
other  ^Titten  e^n'dence,  and  read  by  them,  it  must  be  pi-esumed 
they  considered  it  as  evidence,  and  gave  due  weight  to  it. 

As  in  this  case,  the  evidence  was  material — was  given  to 
them — and  whether  it  be  proved  it  was  read  or  not,  can  make 
no  difference,  as  it  could  have  been  read,  and  was  among  the 
written  evidence  which  had  to  be  read. 

In  the  case  of  Shejpherd  v.  Thompson^  4  N.  Hampshire  H. 
213,  the  court  says:  One  further  objection  to  the  defendant's 
evidence  is,  that  some  of  it  went  to  the  jury  in  his  depositions, 
intermixed  with  testimony  which  was  clearly  incompetent,  and 
^v^hich  the  court  had  ordered  to  be  erased. 

This  objection  is,  in  our  opinion,  well  founded.  Depositions 
are  often  taken  in  a  manner  that  deserves  the  severest  repre- 
hension. Magistrates  are  often  employed  for  the  purpose  who 
are  wholly  incompetent  to  discharge  the  duty;  and  the  attor- 
neys, under  whose  directions  depositions  are  taken,  not  unfre- 
quently  seem  to  have  no  conception  of  the  points  in  issue 
between  the  parties,  and  thus  sheet  after  sheet  of  questions  and 
answers  are  produced,  nine-tenths  of  which  are  either  imperti- 
nent, irrelevant  or  incomi^etent  testimony.  Depositions  thus 
taken  deserve  no  credit  whatever,  and  ought  to  have  no  weight 
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in  tlie  decision  of  a  cause.  And  the  court  feels  itself  bound, 
Avlien  it  has  ordered  imjDropei*  testimony  to  be  struck  from  a 
deposition,  to  hold  the  party  to  a  strict  compliance  with  the 
order.  In  this  case,  testimony  which  the  court  had  ordered  to 
be  erased  went  to  the  jury.  What  weight  it  may  have  had 
with  them  we  cannot  say;  but  we  do  not  feel  ourselves  at  liberty 
to  presume  that  it  could  have  no  weight. 

The  only  difference  in  that  case  and  this  is,  that  the  improper 
testimony  was  ordered  to  be  erased.  Here  pencil  marks  were 
drawn  around  it,  unaccompanied  by  any  instructions  from  the 
court  to  disregard  the  parts  so  marked.  Fixing  a  slender  bound- 
ary, over  which,  it  might  be  well  known,  human  curiosity  would 
readily  leap. 

In  Page  v.  ^Yheeler,  5  N".  Hamp.  R.  91,  the  court  say,  if  it  ap- 
i:)eared  in  this  ease  that  the  papers  which  were  delivered  to  the 
jury  without  being  read  upon  the  trial,  were  designedly  so  de- 
[*-i84]  livered  by  the  party  who  obtained  the  verdict,  we  should 
not  stop  to  inquire  whether  the  papers  were  material  or  not,  but 
should  at  once  set  aside  the  verdict  as  a  proper  punishment  for 
the  misconduct  of  the  party.  In  this  case,  as  there  is  no  evi- 
dence to  the  contrary,  we  must  presume  that  the  jury  examined 
all  the  papers  delivered  to  them.  The  rule  seems  to  be,  that  if 
material  papers,  not  read  in  evidence,  are  handed  to  the  jury  by 
mistake,  tins  is  a  sufficient  cause  for  granting  a  new  trial.  And 
it  is  not  competent  to  the  party  who  has  obtained  the  verdict, 
to  prove  by  the  jury  that  they  were  not  influenced  by  the  paj^ers 
in  finding  their  verdict ;  but  the  court  must  be  governed  by  the 
tendency  of  the  papers,  apparent  from  the  face  of  them,  and 
citing,  with  approbation,  Whitney  v.  Whitman,  to  winch  we 
have  referred. 

In  the  case  of  the  Adrn'r  of  D.  llojpkinson  v.  James  Steel,  12 
Vermont  R.  582,  the  court  say:  "It  is  objected  that  the  depo- 
sition was  admitted  to  go  into  the  hands  of  the  jury,  when  that 
part  of  it  which  was  actually  rejected  by  the  court  was  not  en- 
tirely obliterated.  The  part  rejected  should  be  entirely  erased, 
if  the  paper  is  admitted  to  go  into  the  possession  of  the  jury,  or 
the  admitted  part  may  be  read  to  the  jury,  and  the  paper  with- 
held from  their  possession.  But  that  is  a  matter  for  the  counsel 
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to  attend  to  at  the  time,  and  if  necessary,  to  call  the  attention 
of  the  court  to  it.  But  the  mere  ftict  that,  through  inadvertence, 
such  a  thing  happened,  is  no  error  in  law,  no  tvrong  decision  of 
the  court  below,  to  be  here  assigned  for  error,  unless  the  court 
below  had  their  attention  drawn  to  it,  and  actually  made  an  ille- 
gal decision,  to  which  exception  was  taken,  and  the  same  was 
inserted  in  the  bill  of  excej)tions,  which  is  not  done  here,"  but 
all  which  is  done  in  the  case  before  us,  and  instead  of  its  going 
to  the  jury  through  "  inadvertence,"  the  attention  of  the  court 
was  specially  called  to  it,  the  objection  overruled,  and  exception 
taken. 

In  Wood  V.  Steivart,  7  ib.  149,  the  court  say,  when  a  depo- 
sition contains  matter  which  ought  not  to  go  to  the  jury,  the 
<leposition  should  not  be  delivered  to  them;  but  the  party  should 
be  permitted  only  to  read  that  part  which  is  admitted.        ^ 

The  case  of  Warden  v.  Warden,  22  ib.  563,  cited  by  plaintiffs, 
does  not  conflict  with  any  of  these  cases.  In  that  case,  on  the 
trial,  the  plaintiff  having  given  evidence  tending  to  prove  his 
case,  the  defendant,  among  other  things,  read  in  evidence,  with- 
out objection,  a  submission  of  all  matters  in  difference  between 
the  parties,  and  also  offered,  in  evidence,  a  copy  of  an  award 
made  in  pursuance  of  the  submission,  which  w^as  objected  to  by 
the  plaintiff,  and  excluded  by  the  court.  The  defendant  also 
offered  parol  evidence  to  prove  an  award,  which  was  objected  to 
by  plaintiff,  and  excluded.  The  court,  in  charging  the  [■'*'485  ] 
jury,  directed  them  to  consider  the  case  upon  the  several  mat- 
ters of  defense  relied  upon,  aside  from  the  submission  and 
award,  and  told  the  jury,  that  the  submission,  not  being  fol- 
lowed by  proof  of  any  award  made,  constituted  no  defense; 
and  the  charge  was  not  excepted  to  by  either  party.  After  the 
charge,  and  when  the  counsel  was  selecting  the  papers  to  be  de- 
livered to  the  jury,  the  counsel  for  the  plaintiff  objected  to  the 
submission  going  to  the  jury;  but  the  court  permitted  it  to  be 
taken  by  the  jury,  with  the  other  papers  in  the  case;  and  to  this 
the  plaintiff  excepted.  Redfield,  Justice,  in  giving  the 
opinion  of  the  court,  says  :  "Any  paper  which  should  go  to  the 
jury  without  objections,  although  it  should  appear  it  might 
have  misled  the  jury,  could  hardly  form  the  basis  of  a  writ  of 
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error,  the  court  having  made  no  decision  in  regard  to  it.  But 
if  the  paper  had  gone  into  the  case  by  direction  of  the  court, 
and  at  a  subsequent  step  of  the  trial,  the  court  became  con- 
vinced tliat  the  paper  ought  not  to  be  considered  in  determining 
the  case,  and  should  so  instnict  the  jury,  it  would  effectually 
cure  the  error.  But  the  question,  even,  is  not  fairly  raised  in 
the  present  case,  the  paper  having,  in  the  first  instance,  gone  to 
the  jury  without  objection." 

The  jury,  in  this  case,  were  expressly  instructed  to  disregard 
the  submission  offered  in  evidence,  but  in  the  case  at  bar  they 
were  not,  and  the  objection  was  made  at  the  first  moment,  and 
persisted  in. 

We  think,  purity  of  jury  trials — their  efficiency,  their  power 
to  give  satisfaction  whilst  doing  justice,  will  be  best  promoted 
by  keeping  them  from  temptation,  from  trespassing  on  for- 
bidden ground  for  forbidden  food,  by  withholding  entii-ely  from 
them  all  depositions,  parts  of  which  have  been  rejected  by  the 
court,  and  even  those  against  which  no  objection  exists,  and 
thus  prevent  the  party,  whose  case  is  sustained  by  depositions, 
from  having  an  improper  advantage  over  him  whose  proofs  are 
oral  only.  This  is  equality,  and  equality  is  equity  and  justice. 
The  remaining  point,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  based  on  the  affidavit  of  S.  W.  Hardin, 
cannot  be  sustained. 

Hardin  could  have  been  cross-examined,  even  if  his  deposi- 
tion was  taken  without  the  knowledge  of  the  defendant.  His 
counsel  must  have  had  notice,  and,  failing  to  file  cross-inter- 
rogatories, was  guilty  of  laches. 

We  feel  sure,  notwithstanding  the  instructions  given  by  the 
court  in  favor  of  the  defendant,  being  eight  in  number,  that  the 
improper  evidence  admitted  to  the  jury,  and  the  instructions 
given  on  behalf  of  the  plaintiffs,  which  we  have  discussed,  mis- 
[  *486  ]  led  them,  in  the  conclusions  at  which  they  arrived,  and 
for  these  errors  the  judgment  must  be  reversed,  the  cause  re- 
manded and  a  venire  de  novo  awarded,  so  that  proceedings  may 
be  had  in  conformity  to  this  opinion. 

Judgment  reversed. 


578 


/ 


APKIL  TEEM,  1858.  486 

Merrick  v.  Wallace. 


Jacob  B.  Mereick,  Plaintiff  in  Error,  v.  William  H. 
L.  Wallace,  Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

A  mistake  by  the  recorder  in  recording  a  deed,  by  misdescribing  the  premises 
in  his  record,  does  not  make  the  deed  void,  as  against  a  subsequent  pur- 
chaser or  judgment  creditor  without  notice. 

The  certificate  of  the  recorder  upon  a  deed,  giving  the  date  when  and  the 
page  where  recorded,  is  presumptive  evidence  that  the  deed  was  so  recorded; 
and  testimony  of  the  strongest  kind  is  required  to  destroy  its  effect. 

An  alteration  of  a  public  record  cannot  deprive  an  innocent  party  of  the 
benefit  of  it,  as  originally  made. 

A  party  perfonns  his  duty  by  leaving  his  deed  for  record  with  the  proper 
officer.     The  mistakes  or  faults  of  the  officer  do  not  affect  his  rights. 

The  i-ecord  of  a  deed,  describing  premises  by  an  impossible  sectional  number, 
is  sufficient  to  put  a  party  purchasing  fi*om  the  same  grantor  upon  inquiry 
— and  may  amount  to  notice  of  a  prior  grant. 

This  was  au  action  of  ejectment  by  Merrick  against  Wallace, 
for  the  southeast  quarter  of  section  thirty-four,  in  township 
thirty-four  north,  of  range  three  east  of  the  third  principal 
meridian. 

Declaration  in  the  usual  form.  Plea,  the  general  issue. 
Trial  by  jury  at  ISTovember  term,  1857,  and  verdict  for  the  de- 
fendant. 

Leland  &  Leland,  for  Plaintiff  in  Error. 

C.  Beckwith  and  "W.  H.  L.  "Wallace,  for  Defendant  in 
Error. 

Breese,  J.  The  facts  concisely  stated  in  this  case  are,  that 
Henry  Green  was  seized  in  fee  of  the  premises  in  controversy, 
before  and  on  the  12th  day  of  December,  1835,  and  that  defend- 
ant took  possession  in  1855;  that  a  judgment  was  rendered,  by 
the  Circuit  Court  of  La  Salle  county,  where  the  premises  are 
situate,  on  the  7th  of  April,  1846,  in  favor  of  the  plaintiff  in 
error,  against  the  said  Green,  for  twelve  hundred  dollars;  that 
the  declaration  in  the  suit  of  Merrick  v.  Green — being  on  a 
promissory  note — was  signed  by  the  defendant  in  error,  [*487] 
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as  tlie  plaintiff's  attorney;  that  the  execution  on  this  judgment 
issued  April  17,  1846,  was  levied  by  the  officer  the  same  day, 
and  a  sale  of  the  premises  to  the  plaintiff  in  error,  May  11, 
1846,  a  certificate  of  purchase  to  the  plaintiff,  and  a  deed  to  him 
from  the  sherifi",  dated  April  20, 1848,  and  filed  for  record  in  the 
proper  office,  April  26,  1848,  and  duly  recorded  in  that  month. 

These  make  out  a  good  ^j>?'ma  facie  title  in  the  plaintiff  in 
error. 

To  defeat  it,  the  defendant  attempts  to  show  an  outstanding 
title  in  a  third  person,  and  for  that  purpose,  introduced  in  evi- 
dence a  deed  from  the  same  Henry  Green  and  wife  to  one  Peter 
D.  Hugunin,  dated  December  12,  1835,  for  the  land  in  contro- 
versy, and  the  following  certificate,  indorsed  thereon  by  the 
recorder  of  the  county: 

Recorder's  offica,  La  Salle  county.    This  is  to  certify  that  the  within  deed 
was  this  day  duly  recorded  in  book  B,  pages  168,  169,  170, 
SOth  December,  1835,  ANTHONY  PITZER,  Recorder. 

To  this  certificate,  as  evidence,  the  plaintiff  objected,  and  to 
sustain  the  certificate,  the  defendant  introduced,  as  a  witness, 
J'o/ui  F.  Nash,  who  testified  that  he  was  now  the  recorder  of 
La  Salle  county,  and  that,  for  a  period  of  ten  months,  including 
the  month  of  December,  1835,  there  was  not  in  the  office  any 
book,  or  other  written  evidence,  of  the  filing  of  deeds  for 
record;  that  the  book  used  for  that  pui'pose  showed  the  first 
entry  to  have  been  on  the  30th  March,  1835,  and  so  kept  up  to 
the  19th  IS'ovember,  1835,  after  which  day  there  is  a  hiatus  in 
the  book,  the  first  entry  being  thereafter  on  the  28th  September, 
1836,  and  the  last  on  the  23rd  March,  1837.  Between  the  last 
entry,  November  19,  1835,  and  that  of  September  28,  1836, 
there  was  one  blank  page,  and  about  one-third  of  another  page 
blank,  the  smaller  blank  being  immediately  below  the  entry  of 
the  19th  November,  1835.  On  the  larger  blank  there  were  two 
wafers,  indicating,  by  their  appearance,  that  paper  had  been 
attached  by  them,  and  been  detached.  The  whole  book  con- 
tained sixty  written  pages.  The  hand- writing  before  the  hiatus, 
and  that  after,  was  different. 

The  court  then  overruled  the  objection,  and  admitted  the 
certificate  to  the  jury,  and  the  defendant  rested  his  case. 
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The  plaintiff  then  introduced  a  record  of  a  deed,  recorded  in 
tlie  recorder's  office  of  La  Salle  county,  in  book  B,  pages  168 
and  169,  which  was  an  exact  copy  of  this  deed  from  Green  to 
Ilugun in,  except  that  the  description  of  the  land  is  as  follows: 
*•  All  of  the  following  described  lot  or  tract  of  land,  to  wit:  the 
south-east  quarter  of  section  thirteen  four,  in  township  number 
thirty-four  north,  of  range  number  three  east  of  the  [  *488  ] 
third  principal  meridian." 

Xash,  the  recorder,  being  then  introduced  by  the  plaintiff, 
testified  that  he  had  examined,  and  there  was  no  indication  of 
the  record  of  any  other  deed  from  Green  to  Hugunin  than  the 
one  given  from  book  B,  pages  168,  169,  except  one,  of  the 
same  deed,  made  on  the  9th  of  October,  1855,  the  deed  having 
been  brought  to  the  office,  by  the  defendant,  a  few  days  before 
it  was  recorded.  He  also  testified  that  there  appeared  to  him 
to  be  an  alteration  on  the  record  of  the  word  thirteen;  that  it 
looked  as  though  the  "n"  might  have  been  added;  thought  the 
space  between  the  "e"  and  the  "f,"  in  which  the  "n"  was 
included,  was  too  large,  and  that  the  "n"  appeared  to  be  in  the 
same  hand-writing  as  the  rest  of  the  deed,  or  like  it,  and  that 
the  ink  ajjpeared  to  be  the  same.  He  also  testified  that  there 
was,  in  that  office,  a  tract  index,  which  was  so  arranged  that, 
under  each  quarter  section,  there  was  a  reference  to  the  book 
and  page  where  conveyances  of  such  quarters,  or  parts  thereof, 
might  be  found.  This  tract  book  being  introduced,  an  inter- 
lineation appeared  in  it,  in  pencil,  of  "  B  168,"  in  the  hand- 
writing of  Philo  Lindley,  a  former  recorder,  whose  term  6f 
office  commenced  in  1849,  and  that  it  had  been  placed  there 
within  the  last  four  or  five  years.  It  was  also  proved  that  the 
last  day  of  the  term  at  which  the  judgment  against  Green  was 
obtained,  was  the  11th  day  of  April,  1846. 

Peter  D.  Hugunin^  Green's  grantee,  deposed  that  he  left  the 
deed  from  Green  and  wife  to  him,  for  record,  sometime  between 
the  1st  of  December,  1835,  and  the  7th  of  N'ovember,  1836, 
and  that  he  received  it  from  the  office  between  those  dates;  that 
his  impression  was,  that  he  filed  it  for  record  himself,  and  left 
it  with  Anthony  Pitzer,  who  was  the  recorder  at  the  time. 

To  do  away  with  the  objection  made  by  the  plaintiff,  that  the 
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defendant  was  the  attorney  of  the  plaintiff  in  the  snit  of  Merrick 
V.  Green,  the  defendant  introduced  William  Redclich,  who  tes- 
tified that  he  was  the  sheriff  who  made  the  8d,le,  and  that  the 
a.  fa.  was  handed  to  him,  by  Green,  on  the  day  the  levy  was 
indorsed  on  it;  that  Green  brought  it  to  him  from  the  clerk's 
office  (his  office  and  the  clerk's  were  on  the  same  floor,  on 
opposite  side  of  the  hall),  and  that,  at  Green's  request,  he  made 
the  levy  on  the  south-east  thirty-four,  township  thirty-four,  range 
three;  that  the  defendant  in  this  suit  (Wallace)  gave  him  no 
directions  about  the  levy,  and  that  he  had  no  recollection  that 
he  had  anything  to  do  for  the  plaintiff  in  his  case  against  Green ; 
that  the  levy  was  indorsed  on  the  execution  immediately  after 
the  execution  was  handed  to  him  by  Green,  and  tlie  first  he  saw 
of  the  execution  was  when  Green  handed  it  to  him. 
[■^489]  Joseph  0.  Glover,  introduced  by  the  defendant,  tes- 
tified that  he  once  acted  as  the  agent  of  some  person  to  whom 
Huguninhad  sold  this  land,  in  paying  taxes  on  it,  and  that,  in 
1838  or  1839,  his  attention  was  called  to  the  record  of  the 
deed  from  Green  to  Hugunin,  and  that  he  then  thought  there 
had  been  an  alteration  of  the  word  "  thirtee,"  by  changing  it  to 
"thirteen."  He  also  stated  that  the  defendant,  Wallace,  in 
April  or  May,  1846,  had  been  recently  admitted  to  practice; 
that  he  did  not  practice  law  on  his  own  account  until  after  1846 ; 
had  been  a  student  in  Judge  Dickey's  office,  but  was  not  then 
in  company  with  him. 

William  H.  W.  Cuslimarh,  for  the  plaintiff,  testified  that  the 
note  in  favor  of  Merrick,  on  Green,  was  sent  to  him  to  collect, 
and  he  put  it  in  Judge  Dickey's  office  for  that  purpose.  Does 
not  know  whether  this  defendant  was  in  the  office  or  not,  and 
has  no  recollection  of  any  particular  interview  with  him.  He 
stated  he  was  the  only  ageiit  of  plaintifl"  in  the  county  up  to  the 
time  of  testifying,  and  had  sole  charge  of  the  land  for  him  from 
1846  until  the  defendant  claimed  it,  in  1855;  that  he  had  no 
notice  whatever  of  the  existence  of  the  deed  from  Green  to 
Hugunin  at  or  before  the  sale  of  the  land  on  the  execution,  and 
that,  if  he  had  known  it,  he  would  not  have  sold  it  on  the 
judgment. 

The  plaintiff  then  offered  to  prove,  by  this  witness,  that  he 
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had  paid  the  taxes,  as  agent  for  the  plaintiff,  on  this  land  for 
ths  vears  1846,  184T,  1848,  1849,  1851,  1852,  1853,  1854  and 
1855,  to  which  defendant  objected,  and  the  testimony  was  not 
admitted.  It  was  conceded  the  land  was  vacant  and  unoccn- 
pied  up  to  1855. 

Upon  these  facts  the  plaintiff  based  the  following  instructions: 
1st.  That  if  they  (the  jury)  believe,  from  the  evidence,  that 
Henry  Green  was,  before  and  on  the  twelfth  day  of  December, 
A.  D.  1835,  seized  in  fee  simple  of  the  tract  of  land  in  the  de- 
claration mentioned,  and  that  on  that  day  he  executed  and 
delivered  to  Peter  D.  Hugunin  a  deed  of  conveyance  of  said 
land,  and  that  said  deed  to  Hugunin  was  received  for  record 
by  the  recorder,  in  the  recorder's  office  in  LaSalle  county,  in 
tlie  State  of  Illinois,  on  the  sixteenth  day  or  December,  A.  D. 
1835,  and  that  the  recorder  attempted  to  record  the  same  on  the 
thirtieth  day  of  December,  A.  D.  1835,  but  so  inaccurately  re- 
corded it  that  the  description  of  the  land,  as  recorded,  was  only 
as  follows:  All  of  the  folio  wins:  described  lot  or  tract  of  land, 
to  wit:  the  south-east  quarter  of  section  No.  thirteen yow,  in 
tl)\\^lship  No.  thirty-fourth  north,  range  No.  three  east  of  the 
third  principal  meridian;  and  if,  after  such  inaccurate  record- 
ing, the  said  Hugunin  took  said  deed  out  of  said  office;  and  if, 
on  the  7th  day  of  April,  A.  D.  1846,  and  at  the  March  [  ^490  ] 
term,  A.  D.  1846,  of  the  Circuit  Court  of  said  county,  and  sev- 
eral years  after  Hugunin  had  so  taken  said  deed  out  of  said 
<^>ffice,  and  said  deed  not  then  being  on  file  in  the  said  office,  tlie 
plaintiff  in  this  suit  obtained  a  judgment  for  twelve  hundred 
dollars  and  costs  against  said  Henry  Green  in  the  Circuit  Court 
of  said  county,  and  during  said  year,  A.  D.  1846,  the  land  in 
the  declaration  mentioned  was  sold  by  the  sheriff,  at  public  sale, 
<tn  an  execution  issued  on  said  judgment;  and  if  Merrick  be- 
came himself  the  purchaser  at  said  sale;  and  if,  afterwards,  in 
the  year  A.  D.  1848,  he  obtained  the  sheriffs  deed  for  said  land; 
and  if,  at  said  March  term,  the  court  adjourned  on  the  11th  day 
of  April,  A.  D.  1846,  till  court  in  course;  and  if,  at  the  time 
said  court  adjourned,  the  plaintiff  in  this  suit  had  had  no  other 
notice  .of  the  existence  of  said  deed  from  said  Green  to  said 
Hugunin  than  that  afforded  by  the  records  and  files  in  said  re- 
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corder's  office ;  and  if,  on  the  said  last  day  of  the  term  of  said 
court,  tliere  had  not  been  in  existence  in  said  office  any  other 
or  further  record  of  the  said  deed,  or  any  written  evidence  of 
its  existence,  the  law  of  this  cause  is  for  the  plaintiif,  and  he  is 
entitled  to  your  verdict. 

2nd.  If  the  plaintiff  in  this  suit,  having  a  note  against  Henry 
Green,  employed  the  defendant  to  collect  it,  and  if  the  defend- 
ant was  then  acting  as  an  attorney  at  law,  and  as  such,  undertook 
to  collect  said  note  for  the  said  plaintiff  of  said  Green,  and  if 
said  defendant,  in  the  discharge  of  his  duty  as  such  attorney, 
and  in  order  to  collect  said  note,  ffied  a  declaration,  obtained  a 
judgment  theroUj  caused  execution  to  be  issued  thereon,  and 
levied  upon  said  land  as  the  land  of  said  Henry  Green,  and 
caused  the  same  to  be  sold  and  bid  off  by  the  plaintiff,  in  satis- 
faction of  his  said  judgment,  or  any  part  thereof,  and  if,  after- 
wards, the  defendant  took  possession  of  said  land,  said  defendant 
is  estopped,  and  cannot,  in  law,  be  permitted  to  defend  this  suit, 
by  proving  that  said  Henry  Green  had,  prior  to  the  rendition  of 
said  judgment,  conveyed  said  land  to  said  Hugunin,  by  said  deed, 
which  had,  before  then,  been  only  inaccurately  recorded,  as 
mentioned  in  the  first  instruction;  and  if  the  facts  are  as  men- 
tioned in  this  instruction,  it  is  entirely  immaterial  whether  the 
deed  from  Green  to  Hugunin  had  or  had  not  been  recorded,  or 
whether  the  said  record  thereof  had  or  had  not  been  altered,  or 
whether  the  plaintiff  had  or  had  not  notice  of  the  deed  from 
Green  to  Hugunin. 

,3rd.  If  the  defendant  in  this  cause  is  shown,  by  the  proof,  to 
have  been  acting  as  the  attorney  at  law  for  the  plaintiff,  and  if, 
as  such  attorney,  he  filed  adeclai-ation  in  said  cause  of  Merrick 
v.  Green,  and  obtained  the  judgment  introduced  in  evidence, 
[*491]  the  presumption  of  law  is,  that  he  continued  to  act  as 
such  attorney  till  the  sale  on  the  execution,  in  May,  A.  D.  1846, 
and  in  the  absence  of  proof,  that  the  plaintiff  discharged  him 
before  said  sale,  or  that  the  relation  of  counsel  and  client  was 
before  then  in  some  other  way  dissolved  between  them,  it  should 
be  considered  by  the  jury  that  it  was  his. duty  to  see  that  said 
judgment  should  not  be  satisfied  by  a  sale  of  land,  to  which 
the  defendant  Green  had  no  title;  and  if  proved  to  have  been 
584 


APEIL  TERM,  1858.  491 

Memck  v.  Wallace. 

the  attorney,  and  the  relation  of  counsel  and  client  between  the 
])hiintiif  and  defendant  in  this  suit  has  not  been  shown  to  have 
ceased  before  said  sale,  as  in  tliis  instruction  mentioned,  the 
defendant  is  estopj)ed  and  not  permitted,  in  law,  to  set  up  an 
outstanding  title  in  Hugunin,  or  any  one  else,  to  defeat  tlie 
plaintiff's  title;  and  if  the  facts  are  as  mentioned  in  the  in- 
struction, it  is  entirely  immaterial  whether  the  deed  from  Green 
to  Hugunin  was  accurately  or  inaccurately  recorded,  or  whether 
the  record  has  been  altered  or  not,  or  whether  the  plaintiff  had 
or  had  not  notice  of  the  deed  from  Green  to  Hugunin. 

•1th.  A  notice  to  the  plaintiff  in  this  cause,  or  to  his  agent, 
after  the  last  day  of  the  term  of  the  court  at  which  the  judgment 
was  obtained,  in  the  case  of  3ferrich  v.  Green,  of  the  existence 
of  the  deed  from  Green  to  Hugunin,  is  of  no  avail  to  def^t  the 
plaintiff's  title.  The  plaintiff",  Merrick,  or  his  agent,  must  have 
had  such  notice  before  said  last  day  of  said  term,  otherwise  the 
notice  is  of  no  benefit  to  the  defendant,  or  injury  to  the  plaintiff. 

5th,  A  notice  to  the  defendant,  Henry  Green,  that  he  had 
made  the  deed  to  Hugunin,  is  not  notice  to  the  plaintiff",  Merrick, 
unless  Green  was  the  agent  of  Merrick,  and  the  fact  that  Green 
carried  the  execution  from  the  clerk's  office,  and  handed  it  to 
the  sheriff',  and  turned  out  the  land  in  the  declaration  mentioned, 
and  which  had  been  previously  sold  by  him  to  Hugunin,  to  be 
levied  upon  and  sold  to  satisfy  the  judgment  against  himself, 
does  not  tend  to  prove  that  Green  was  the  agent  of  Merrick 
prior  to  or  at  the  last  day  of  the  term  at  which  the  judgment 
against  him,  and  in  favor  of  plaintiff,  was  rendered,  so  that  no- 
tice to  Green  would  be  notice  to  Merrick,  as  of  the  last  day  of 
the  term  at  which  the  judgment  introduced  in  evidence  was 
rendered. 

6th.  The  record  of  the  deed  from  Green  to  Hugunin,  if  the 
description  in  the  deed,  as  recorded  by  the  recorder,  was  the 
south-east  quarter  of  section  thirteen  four,  instead  of  the  south- 
east quarter  of  section  thirty-four,  is  not  alone  sufficient  notice 
to  put  a  subsequent  judgment  creditor  of  Green  on  inquiry,  so 
as  to  make  him  chargeable  with  having  become  such  judgment 
creditor,  with  notice  of  the  existence  of  the  original  deed  so 
inaccurately  recorded.     Such  a  record  of  a  deed  is  only  con- 
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[*-i92]  strnctive  notice  of  what  appears  on  tlie  face  of  the 
record,  and  is  not  constructive  notice  that  the  description  in  the 
orio-inal  deed  was  thirtv-four  instead  of  thirteen  four. 

O  •J 

7th.  It  being  conceded  by  the  parties  that  Henry  Gr^en  was, 
in  the  year  1835,  the  owner  of  the  land  in  the  declaration  men- 
tioned, the  judgment,  execution,  and  sheriff 's  deed,  introduced 
in  evidence,  make  a  2}rima  facie  case  of  title  in  the  plaintiff' ; 
and  if  the  facts  in  relation  to  the  defendant  having  been  the 
attorney  for  the  plaintiff,  are  as  mentioned  in  plaintiffs  third 
instruction,  the  law  of  the  case  is  for  the  plaintiff,  and  he  is  en- 
titled to  the  verdict  of  the  jury;  and  the  conveyance  by  Green 
to  Hugunin,  whether  properly  or  improperly  recorded,  is  no  de- 
fense; nor  is  it  at  all  material  whether  the  plaintiff  had  or  had 
not  notice  of  the  existence  of  the  deed  from  Green  to  Tlugunin, 
nor  is  it  material  wliethe^  the  record  of  the  deed  has  or  has  not 
been  altered. 

8th.  A  verdict  for  the  plaintiff  should  be  in  the  form  follow- 
ing, viz. :  We,  the  jury,  find  the  defendant  guilty  of  unlawfully 
withholding  the  south-east  quarter  of  Section  thirty-four,  in 
township  thirty-four  north,  of  range  three  east  of  the  third  prin- 
cipal meridian,  from  the  plaintiff",  in  manner  and  form  as  charged 
in  the  declaration;  and  we  do  further  find  that  the  plaintift'  is 
seized  of  an  estate,  in  fee  simple,  in  and  to  said  premises. 

9th.  That  when  the  defendant,  in  an  action  of  ejectment, 
does  not  prove  title  in  himself,  but  relies  upon  an  outstanding 
title  in  a  third  person,  such  outstanding  title,  so  relied  npon, 
must  be  a  valid,  j)resent,  subsisting  legal  title,  and  not  one  that 
has  been  abandoned  by  the  person  in  whom  said  outstanding- 
title  is  attempted  to  be  proved. 

10th.  That  although  the  jury  may  think  there  are  appear- 
ances of  alterations  on  the  record  of  the  deed,  the  presumption 
of  law  is,  in  the  absence  of  proof  to  the  contrary,  that  they 
were  made  by  the  recorder,  at  the  time  of  recording  the  deed, 
and  it  should  not  be  presumed  that  unauthorized  and  im2)roper 
alterations  have  been  made  by  the  recorder,  or  any  one  else, 
since  the  act  of  recording  was  complete. 

11th.  It  being  conceded  that  Green  was  the  owner  of  tlic 
land  in  the  declaration  mentioned,  in  the  year  A.  D.  1835.  then 
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the  judgment,  execution,  and  sheriff's  deed,  nvakea  jyrima  facie 
case  for  the  plaintiff ;  and  if  this  is  so,  then  the  fact  that  the 
defendant  was  in  possession  of  said  land  in  the  year  A.  D.  1855, 
is  not  evidence  that  he  had  wvj  title  to  the  land  at  the  date  of 
the  last  day  of  the  term  at  which  the  judgment  against  Green,  ^ 
in  favor  of  the  plaintiff,  was  rendered,  and  as  against  the  plain- 
tift^'s  title  there  is  no  evidence  of  title  in  the  defendant. 

The  court  gave  the  fourth,  fifth,  sixth,  eight,  ninth  and  tenth 
as  asked,  and  refused  to  give  the  first,  second,  third  and'  [^^493] 
seventh,  and  qualified  the  eleventh  by  adding,  between  the 
word  "  land  "  and  the  word  "  and,"  the  words,  "  at  the  date  of 
the  last  day  of  the  term  at  which  the  judgment  against  Green, 
in  favor  of  plaintiff',  was  rendered." 

To  the  opinion  of  the  court,  in  refusing  to  give  said  first, 
second,  third  and  seventh  instructions,  and  each  of  them,  the 
plaintiff  then  and  there  excepted,  and  the  said  plaintiff"  then  and 
there  excepted  to  said  qualification  of  said  eleventh  instruction. 

The  defendant  then  requested  the  court  to  give  the  following 
instructions  in  wi-iting:  , 

1st.  If  the  jury  believe,  from  the  evidence,  that  Hugunin, 
the  grantee  in  the  deed  from  Green,  filed  the  deed  for  record  in 
the  recorder's  ofiice,  in  December,  1835,  and  afterwards,  be- 
tween that  time  and  November,  1836,  received  the  deed  from 
the  recorder's  ofiice,  with  the  certificate  of  the  recorder  in- 
dorsed thereon,  certifying  that  the  deed  had  been  duly  recorded, 
then  Hugunin  had  done  all  that  was  necessary  to  give  said  deed 
effect  as  to  subsequent  purchasers  and  creditors  of  Green;  and 
all  such  subsequent  purchasers  and  creditors  are  chargeable  with 
notice  of  the  existence  and  contents  of  said  deed. 

2nd.  If,  on  the  face  of  the  record  ot  said  deed,  it  was  ap- 
parent that  some  mistake  had  occurred  in  recording,  then  all 
creditors  or  purchasers  from  Green  were  bound  to  inquire  what 
land  was  intended  to  be  conveyed  by  the  deed;  and  if  such  in- 
quiry would  probably  have  resulted  in  the  -discovery  that  the 
land  in  controversy  had  been  conveyed  by  said  deed,  that  was 
as  good  notice,  for  all  the  purposes  of  this  case,  as  though  said 
deed  had  been  properly  recorded. 

3rd.     The  law  is,  that  if  a  creditor  of  or  purchaser  from  a 
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person  who  lias  previously  conveyed  land  hy  a  deed,  wliicli  is 
notrecorded,  has  notice  of  such  deed,  it  is  the  same  as  to  him  as 
though  such  deed  were  properly  recorded.  And  it  is  also  the 
law,  that  notice  to  an  agent  is  notice  to  his  principal;  and  if 
the  jury  believe,  from  the  evidence,  that  Green  was  tlie  agent 
of  t]ie  plaintiff  in  taking  out  the  execution  oifered  in  evidence, 
and  in  delivering  the  same  to  the  sheriiff,  and  in  directing  the 
sheriff  to  levy  the  same  upon  the  land  in  controversy,  and  that 
Green  knew  of  the  execution  of  the  deed  from  himself  to  Hu- 
gunin,  then  the  law  is  for  the  defendant,  and  the  plaintiff  cannot 
recover. 

4th.  The  plaintiff  is  bound  to  show  title  in  himself  before 
he  can  recover.  The  defendant  is  not  bound  to  show  title  to 
the  land;  and  unless  it  is  shown  by  proof  that  the  plaintiff  had 
title  to  the  land  in  controversy,  at  the  commencement  of  this 
suit,  the  jury  should  find  for  the  defendant. 

5th.  The  certificate  of  the  recorder,  on  the  back  of  the  deed, 
[*494]  that  said  deed  had  been  duly  recorded,  is  conclusive  ev- 
idence of  the  fact  that  the  deed  was  properly  recorded,  and  such 
certificate  cannot  be  contradicted  by  the  production  of  the 
record,  showing  a  mistake  in  the  recorder. 

6th.  The  certificate  of  the  recorder,  on  the  back  of  the  deed 
from  Green  to  Hugunin,  is  jprim,a  facie  evidence,  at  least,  that 
the  deed  was  properly  recorded ;  and  if  there  has  been  an  altera- 
tion in  the  record  since  the  recording  of  the  deed,  such  altera- 
tion cannot  prejudice  the  right  of  the  grantee  in  such  deed. 

7th.  If  the  jury  believe,  from  the  evidence,  that  said  deed 
from  Green  to  Hugunin  was  received  for  record  by  the  recorder 
of  LaSalle  county,  in  December,  1835,  and  was  recorded  by 
him,  and  in  recording  the  same  he  recorded  the  description  of 
the  land  as  "the  south-east  quarter  of  section  thirtee  four,"&c., 
that  was  a  sufficient  recording  of  the  deed;  and  any  alteration 
of  the  record  afterwards,  either  by  the  recorder,  or  any  other 
person  other  than  the  grantee  in  the  deed,  or  his  agent,  or  a 
person  claiming  under  him,  would  not  prejudice  the  grantee's 
title. 

8th.     Even  if  the  deed  from  Green  to  Hugunin  was  inaccu- 
rately recorded  in  1S35,  yet,  if  it  was  then  filed  for  record,  and 
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was  not,  in  fact,  accurately  recorded  until  1855,  yet  such  accu- 
rate recording  in  1855  will  relate  back  to  the  time  of  the  oriiji- 
nal  filing  of  the  deed  for  record  in  1835,  and  be  notice  to  sub- 
sequent purchasers  and  creditors  of  Green  from  that  time. 

For  defendant.     Qualification  of  plaintiff 's  ninth  instruction : 

But  a  title  is  not  considered  abandoned  in  law,  by  mere  lapse 
of  time,  until  twenty-one  years  have  elapsed  without  the  party 
asserting  claim  under  the  title. 

The  court  gave  the  first,  fourth,  sixth  and  seventh,  and  also 
the  instruction  qualifying  the  plaintiff's  ninth  instruction,  and 
refused  the  second,  third,  fifth  and  eighth;  and  to  the  giving  of 
the  same  the  plaintiff  then  and  there  excepted. 

The  jury  found  for  the  defendant.  The  plaintiff  moved  for  a 
new  trial.  The  court  overruled  the  motion,  and  plaintiff  ex- 
cepted. 

The  case  being  brought  here  by  writ  of  error,  the  plaintiff 
assigns  the  following  errors: 

1st.  The  court  erred  in  excluding  evidence  offered  by  plain- 
tiff below. 

2nd.  Court  erred  in  admitting  evidence  objected  to  by  plain- 
tiff below. 

3d.  Court  erred  in  refusing  to  give  the  first,  second,  third 
and  seventh  instructions  asked  for  by  plaintiff  below,  and  in 
qualifiying  plaintiff's  eleventh  instruction. 

4th.  The  court  erred  in  giving  the  first,  fourth,  sixth  and 
seventh  instructions  on  the  part  of  the  defendant  below,  [*495  ] 
and  in  giving  the  qualification  to  plaintiff's  ninth  instruction. 

5th.  The  court  erred  in  overruling  the  motion  of  plaintiff 
for  a  new  trial. 

6th.  The  court  erred  in  rendering  judgment  for  the  defend- 
ant below. 

7th.     The  verdict  was  against  the  law  and  the  evidence. 

It  is  now  insisted  by  flie  plaintiff  in  error  that  a  mistake 
made  by  the  recorder,  in  recording  a  deed,  by  describing  the 
premises  in  the  record  different  from  the  description  in  the  deed 
itself,  renders  the  deed  void  as  against  a  subsequent  purchaser 
or  judgment  creditor,  without  notice,  and  many  authorities  are 
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cited  in  support  of  the  proposition,  which  we  do  not  deem  it 
necessary  either  to  acknowledge  or  controvert. 

The  form  of  the  proposition  is  s,  petitio  principii — a  begging 
the  question — a  mistake  by  the  recorder  not  having  been  estab- 
lished. The  weight  of  the  evidence,  we  think,  is,  that  the  deed 
was  correctly  recorded,  with  the  exception,  perhaps,  of  spelling 
the  word  thirty.  It  would  appear  that  word  was  recorded  as 
"thirtee."  The  deed  itself  is  right,  the  description  being 
south-east  of  tliirty-four,  and  the  record  certifies  that,  as  such, 
it  was  duly  recorded. 

.  It  is  not  to  be  presumed  that  the  ofiicer  making  this  certificate 
stated  an  untruth.  Under  his  official  oath,  he  certifies  that  the 
deed  was  properl}'^  recorded,  giving  the  date  when,  and  the 
book  in  which  it  was  recorded.  In  the  absence  of  any  proof  to 
the  contrary,  the  presumption  is,  that  the  deed  was  actually 
recorded  as  certified.  Is  there  any  proof  opposed  to  this? 
The  record  is  produced,  and  it  is  there  seen  that  the  wo];ds 
"  thirty-four  "  now  read  "  thirteen  four."  Can  this  be  accounted 
for?  Does  not  the  testimony  of  Nash  and  Glover  lead  the 
mind  to  the  conclusion  that  the  record  has  been  altered?  Is  it 
not  more  than  probable  that  the  word  "  thirty  "  was  misspelled 
on  the  record  "thirtee;"  and  what  more  easy  to  a  person  so 
disposed  than  to  insert  an  n  between  "  thirtee  "  and  "  four,"  so 
as  to  make  the  record  read,  as  it  does  read,  "thirteen  four?" 
Against  this  certificate  of  the  officer,  there  must  be  testimony 
of  the  strongest  kind  to  destroy  its  effect,  and  there  is  no  tes- 
timony of  any  kind,  excejit  the  record  forged,  as  there  is  reason 
to  fear  it  is.  The  proof  we  consider  satisfactory  that  the  deed 
was  properly  recorded. 

The  question  then  arises,  being  properly  recorded,  can  any 
subsequent  alteration  of  the  record  deprive  an  innocent  party 
of  the  benefit  of  the  record?  Shall  not  the  record  be  read  in 
evidence  according  to  the  fact,  as  certified  by  the  recorder,  and 
not  as  it  now  appears?  Is  the  grantee  in  any  manner  respon- 
[  *4r96  J  sible  for  the  alteration,  and  must  he  account  for  it?  Can 
any  rule  of  law,  or  principle  of  justice,  be  successfully  invoked 
to  make  him  responsible?  We  know  of  none.  There  is  nothing 
to  commit  him,  or  those  claiming  under  him,  with  the  alteration, 
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and  it  cannot  well  be  presumed  that  a  party  so  claiming  would 
l)e  the  instrument  of  his  own  injury.  Where  is  the  case  reported 
that  an  innocent  grantee  shall  be  sacrificed  to  fraud  or  crime? 

Is  it  any  sufficient  answer  to  say,  trace  up  the  crime  to  the 
criminal,  and  get  your  satisfaction  out  of  him?  What  can  a 
grantee  in  a  deed  do,  more  than  the  law  requires  he  shall  do,  to 
protect  his  rights?  He  has  not  the  custody  of  the  record,  and 
no  obligation  rests  upon  him  with  any  more  weight  than  it  does 
upon  every  other  member  of  community  to  watch  over  the  con- 
duct of  a  public  officer.  His  whole  duty  being  discharged  by 
actually  ha\nng  his  deed  properly  recorded,  no  subsequent  act" 
committed  upon  that  record  can  affect  him  under  such  circum- 
stances as  are  developed  here. 

We  do  not  intend  to  charge  the  recorder  with  any  participa- 
tion in  this  act,  but  when  it  is  considered  how  loosely  the  whole 
l)usiness  of  the  country,  in  all  its  departments,  was  transacted 
a  quarter  of  a  century  ago — what  easy  access  every  one  had  to 
the  books,  papers  and  files  of  a  public  office — how  exposed  they 
were  to  the  dishonest  as  well  as  to  the  honest — with  how  little 
chance  of  detection  they  could  be  mutilated  or  pilfered — the 
facts  here  exhibited  of  this  office  and  its  books  excite  no  special 
wonder. 

Considering  the  testimony  of  Mr.  Eeddick,  the  sherift',  who 
states  that  the  execution  in  favor  of  the  plaintiff  in  error  against 
Green  was  delivered  to  him  by  Green  himself,  and  he  specially 
directed  to  levy  on  this  particular  quarter  section  of  land,  well 
knowing,  as  he  did,  that  he  had  conveyed  it,  years  before,  to 
Hugunin,  throws  around  the  act  a  strong  shade  of  suspicion, 
notwithstanding  Mr.  !N^ash  says  that  the  letter  seems  to  be  in 
the  same  hand-writing  with  the  rest  of  the  record,  and  the  ink 
the  same.  He,  at  least,  was  active  in  turning  the  fraud  or 
mistake  to  his  own  account. 

But  assuming  the  deed  was  not  properly  recorded  in  the  first 
instance,  we  then  say  that  it  is  sufficient  the  deed  was  left  for 
record  by  the  grantee.  He  performed  his  whole  duty  in  so 
leaving  it  with  the  recorder,  and  though  there  is  no  entry  of  that 
fact  to  be  found,  the  mutilation  of  the  entry  book,  as  proved, 
sufficiently  accounts  for  it,  and  the  grantee  has  a  right  to  urge, 
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taken  in  connection  with  the'  recorder's  certificate  on  bis  deed, 
and  tlie  record  of  the  deed,  that  the  abstracted  leaves  did  con- 
tain evidence  of  tlie  filing  for  record  of  bis  deed,  and  on  the 
further  principle,  that  the  law  presumes  the  recorder  performed 
[  *497  ]  bis  duty  in  that  regard  by  entering  it  on  bis  book  as  filed 
for  record.  It  was  certainly  filed  for  record  as  early  as  the  date 
of  the  certificate  of  recording. 

The  grantee  is  entitled  to  the  benefit  of  all  these  facts  and 
presumptions,  and  they  must  prevail,  unless  they  are  destroj^ed 
by  countervailing  evidence. 

The  fifth  section  of  the  act  abolisbins^  the  office  of  State 
recorder,  approved  January  13,  1833,  (Purple's  Real  Estate 
Stat.  489,)  provides,  "  that  fi-om  and  after  the  first  day  of 
August  next,  all  deeds  and  other  title  papers  which  are  required 
to  be  recorded,  shall  take  effect  and  be  in  force  from  and  after 
the  time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  Avithout  notice,  and  all 
such  deeds  and  title  papei's  shall  be  adjudged  void,  as  to  all 
such  creditors  and  subsequent  purchasers  without  notice,  until 
the  same  shall  be  filed  for  record  in  the  county  where  the  said 
lands  may  lie." 

This  was  the  law  in  force  at  the  time  of  the  execution  of  the 
deed  to  Ilugunin,  and,  under  it,  all  the  duty  he  had  to  perform, 
to  rnake  it  available  against  the  world,  was  to  place  it  with  the 
recorder  to  be  filed  for  record.  Before  that  time  it  had  effect 
only  as  against  the  grantors— after  that  time,  it  took  effect  and 
Nvas  in  force  against  all  persons. 

It  is  only  l)y  virtue  of  this  law  that  the  plaintiff  can  claim  to 
postpone  defendant's  deed,  and  destroy  its  effect  as  against  his 
purchase  at  the  sheriff's  sale.  He  is,  in  effect,  claiming  to 
enforce  a  statute  penalty,  imposed  upon  the  grantee  in  the  deed, 
by  reason  of  his  having  omitted  to  do  something  the  law  required 
liim  to  do  to  protect  himself  and  preserve  his  rights.  The  law 
never  intended  a  grantee  should  suffer  this  forfeiture,  if  he  has 
conformed  to  its  provisions.  The  plaintiff  claiming  the  benefit 
of  this  statute,  being,  as  it  is,  in  derogation  of  the  common  law, 
and  conferring  a  right  before  unknown,  he  must  find  in  the  pro- 
visions of  the  statute  itself  the  letter  which  gives  him  that  risrht. 
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To  the  statute  alone  must  we  look  for  a  purely  statutory  right. 
iVll  that  this  law  required  of  the  grantee  in  the  deed,  was,  that 
lie  should  file  his  deed  for  record  in  the  recorder's  office,  in 
order  to  secure  his  rights  under  the  deed.  When  he  does  that, 
the  requirements  of  the  law  are  satisfied,  and  no  right  to  claim 
this  forfeiture  can  be  set  up  by  a  subsequent  purchaser.  The 
statute  does  not  give  to  the  subsequent  purchaser  the  right  to 
liave  the  first  deed  postponed  to  his,  if  the  deed  is  not  actually 
recorded,  but  only  if  it  is  not  filed  for  record.  If  it  was  not 
properly  recorded  after  the  grantee  had  left  it  to  be  filed  for 
record,  and  by  reason  thereof,  a  subsequent  purchaser  is  misled, 
he  surely  has  no  right  to  say,  that  the  first  purchaser  shall  suffer 
by  this  omission  of  the  recorder  to  perform  his  duty,  [*498] 
rather  than  himself.  The  statute  leaves  such  a  loss  to  fall,  where 
the  common  law  left  it.  In  such  a  case,  the  subsequent  pur- 
chaser cannot  call  in  aid  the  statute,  because  his  case  does 
Mot  come  within  its  provisions.  In  such  a  case,  the  statute  is 
silent,  and  the  common  law  must  take  its  course.  He  must 
seek  his  remedv  asrainst  the  recorder. 

But  the  deed  was  recorded,  either  accurately  or  inaccurately. 
Let  it  be  granted  that  it  was  inaccurately  recorded,  the  point 
we  then  make  is,  the  record  disclosed  the  fact  that  a  deed  for  a 
tract  of  land,  with  an  impossible  sectional  number,  in  township 
thirty-four  north,  range  three  east  of  the  third  principal  me- 
ridian, was  recorded,  the  names  of  the  parties  thereto  distinctly 
appearing.  ISTow,  a  party  dealing  with  the  grantor  in  such  a 
deed,  would  have  his  attention  arrested  by  this  singular  descrip- 
tion, and  he  would  naturally  be  led  to  inquiry.  The  record 
afforded  him  abundant  data,  which,  properly  used,  and  diligently 
inquired  into,  would  inevitably  have  led  him  to  the  fact  of  the 
existence  of  this  deed. 

Mr.  Cushman,  the  agent  of  the  plaintiff,  did  not  go  to  the 
records  to  examine  them  before  he  purchased  the  land  under  the 
judgment,  or  at  any  other  time,  and  therein  omitted  to  avail 
himself  of  the  facts  there  existing,  and  which  must  have  per- 
suaded him  that  the  record  was  of  the  very  land  he  was  about 
to  purchase.  Suppose  the  fact  to  be  that  Green  had  but  one 
tract  of  land,  the  record  would  show  he  had  disposed  of  a  tract, 
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and  as  it  has,  as  it  now  stands,  an  im]X)Ssible  sectional  number, 
lie  would  have  been  admonished,  by  this  fact,  of  the  necessity  of 
further  inquiry,  which  must  have  resulted  in  the  fact  that  it  v\';u- 
the  very  land  Green  did  own,  on  which  the  judgment  attached. 

We  hold  that  Mr.  Cushman  as  the  agent  of  the  plaintiff,  had 
the  means,  by  the  inspection  of  this  record,  of  obtaining  knoAvl- 
edge.  He  did  not  profit  by  those  means — he  made  no  examina- 
tion whatever  of  the  records,  as  it  w^as  his  duty  to  have  done. 

AYe  hold  the  plaintiff  in  error,  then,  chargeable,  if  not  with 
actual  notice,  with  the  knowledge  of  sufficient  facts  to  put  him 
upon  inquiry,  which  amounts  to  notice,  and  having  such  notice, 
or  the  means  of  having  it,  he  is  not  a  honajide  purchaser.  Rob- 
vnson  V.  Rowan,  2  Scam.  R.  200. 

l^otonly  possession  of  land,  but  whatever  is  sufficient  to  put 
a  purchaser  on  inquiry,  is  notice.  Ropert  etal.  v.  Marli,  15  111. 
K.  541.  And  of  any  facts  whicli  might  be  ascertained  by  ordi- 
nar}^  diligence,  he  will  be  chargeable.  lb.  542,  McConnel  v. 
Read,  4  Scam.  E.  123;  Epleij  v.  Witherow,  7  Watts  (Penn) 
R.  163. 

The  leading  case  on  this  question  of  notice,  in  our  court,  is 
[*499]  that  of  Doyle  et  al.  v.  Teas  et  al.,  4:  Scam,  R.  250. 
The  court  there  say:  "It  is  sufficient,  if  the  channels,  which 
would  have  led  to  the  truth,  were  open  before  him,  and  his  at- 
tention so  directed  that  they  would  have  been  seen  by  a  man  of 
ordinary  prudence  and  caution,  if  he  washable  to  suffer  the  con- 
sequences of  his  ignorance.  The  law  will  not  allow  him  to  slmt 
his  eyes,  when  his  ignorance  is  to  benefit  himself  at  the  expense 
of  another,  when  he  would  have  them  open  and  inquiring  had 
the  consequences  of  his  ignorance  been  detrimental  to  himself, 
and  advantageous  to  the  other." 

The  other  point  made  against  the  defendant  in  error,  that  lie 
drew  the  declaration,  in  1846,  in  the  suit  of  MerHch  v.  Green, 
places  him  in  no  such  relation  to  the  plaintiff  in  error,  as  the 
proof  shows,  so  as  to  prevent  him  from  getting  possession  of  a 
tract  of  hand  claimed  by  his  client.  He  had  nothing  to  do  with 
issuing  the  execution,  with  its  levy,  or  with  the  sale  under  it. 
To  all  these  matters  he  was  a  stranger.  The  rule  is,  that  an 
attorney  cannot  be  permitted  to  buy  in  things  in  course  of  liti- 
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gation,  of  which  litigation  he  has  the  management.  This,  the 
policy  of  the  law  and  justice  forbids. 

The  proof  offered  to  show  payment  of  taxes  hy  plaintiff  in 
eiTor,  for  the  years  named,  was  inadmissible  for  any  purpose  con- 
nected with  the  title.  They  did  not  show  payment  of  taxes  for 
seven  successive  years. 

It  is  wholly  unnecessary  to  consider  the  instructions  in  detail, 
and  we  will  not  do  so.  We  see  nothing  objectionable  in  them. 
We  will,  however,  improve  the  occasion,  as  we  have,  in  the  case 
of  31  emt  Y.  Merrit^  to  disapprove  the  practice  of  di-awing  out 
instructions  to  such  great  length,  for  the  purpose,  manifestly,  of 
injecting  a  condensed  argument,  or  speech,  into  them.  -  Such  a 
practice  should  not  prevail. 

The  defendant,  having  shown  an  outstanding  title  in  a  third 
person,  the  judgment  of  the  Circuit  Court  is  necessarily  affirmed. 

Judgment  ajfirmed. 


The  Chicago  and  Eock  Island  Railroad  Company, 
Appellant,  v.  James  Still,  Appellee. 

appeal  from  la  SALLE. 

a  railroad  company  should  give  suitable  warning  of  danger  at  a  common  road 
crossing,  so  as  to  prevent  injury  to  others  as  far  as  possible;  but  this  duty 
does  not  justify  a  person,  at  such  a  crossing,  which  he  must  know  to  be 
a  place  of  danger,  from  omitting  any  proper  act  of  vigilance  to  avoid  a  col- 
hsion.  If  he  should  be  negligent,  he  must  suffer  the  consequences,  [  *500  ] 
unless  the  other  party  has  been  guilty  of  misconduct  still  more  gross  and 
willful  than  his  own. 

Positive  evidence  as  to  the  fact  that  a  head  light  was  burning,  or  that  a  bell 
or  whistle  was  sounding,  is  entitled  to  more  weight  than  negative  evidence, 
in  relation  to  such  facts. 

A  person  crossing  a  railroad  track,  who  could  have  seen  the  cars  approach, 
but  turned  his  back  to  that  direction,  and  had  his  ears  so  bandaged  that  he 
could  not  hear,  is  guilty  of  such  negligence  as  will  prevent  his  recovery  for 
injuries,  unless  he  can  prove  a  greater  degree  of  negligence  on  the  part  oi 
the  rdikoad  company. 

This  was  an  action  on  the  case  commenced  by  Still  against 
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tlie  railroad  company.  First  count  alleges  that,  on  the  2Sth 
day  of  April,  1856,  plaintiff  was  the  owner  of  a  two-horse 
wagon  and  two  horses,  and  was  driving  along  a  public  highway 
which  crossed  the  railroad  of  the  defendant;  that  the  defend- 
ant, by  its  servants,  then  and  there  so  carelessly,  unskillfully 
and  improperly  drove,  governed,  managed  and  directed  their 
steam  carriages,  locomotives  and  railroad  cars,  that  by  and 
through  the  carelessness,  negligence,  nnskillfulness  and  improper 
conduct  of  said  defendant,  and  for  want  of  proper  care  and 
management  in  that  behalf,  the  said  locomotives  and  cars  were 
driven  against  the  horses  of  the  plaintiff,  and  the  horses  killed 
and  the  wagon  broken. 

Second  count  is  like  the  first,  except  that  it  alleges  that  the 
railroad  company  was  an  incorporated  company,  under  and  by 
virtue  of  an  act  to  incornorate  the  Kock  Island  &  La  Salle 

J. 

Railroad  Company,  approved  February  27, 1847,  and  an  act  to 
amend  the  same,  approved  February  7th,  1851. 

Plea,  general  issue. 

At  the  first  trial  the  jury  could  not  agree  upon  a  verdict. 

The  cause  was  tried  a  second  time  on  the  16th  of  l^ovember, 
1857,  before  Hollistek,  Judge,  and  a  jury,  on  which  trial  the 
plaintift'  called  William  Ifiller  as  a  witness,  who  testified  as 
follows  : 

I  knew  the  plaintiff.  I  was  at  the  aqueduct  mill,  in  1856, 
one  evening  just  as  it  was  getting  dark.  I  stood  in  the  door  of 
the  mill,  and  saw  the  cars  coming  on  the  railroad  track  of  de- 
fendant. Saw,  at  the  same  time,  a  two-horse  wagon,  with  a 
man  sitting  in  it,  going  from  the  aqueduct  np  towards  the  rail- 
road track  at  the  road  crossing,  I  watched  the  cars  to  see  if 
they  whistled.  The  team  stepj)ed  on  to  the  track;  then  Still 
looked  up  and  backed  up  his  liorses.  One  horse  was  gray,  and 
the  other  a  dark  brown.  Still  was  traveling  on  the  public 
highway.  I  was  twenty  rods  from  where  tlie  team  was  sti'uck — 
perhaps  a  little  further.  I  saw  the  train  a  quarter  of  a  mile  off. 
The  team  was  walking.  Still  was  sitting  down  in  the  bottom 
of  his  wagon,  with  his  back  towards  the  direction  the  cars  were 
coming.  They  were  coming  from  the  east.  Still  was  going 
[*501]  north.  It  was  a  mild,  misty  evening.  I  had  no  diffi- 
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cultj  in  seeing  the  train.  I  could  tell  when  the  train  came  on 
to  the  bridge,  as  it  sounds  heavier  and  louder  there.  Still  was 
nearer  the  train  than  I.  Still  mio-ht  have  seen  the  train  if  ]ie 
had  looked  up  and  around.  You  can  see  the  cars,  when  coming 
from  the  east,  if  you  are  between  the  acqueduct  and  brewery,  or 
between  the  brewery  and  the  house,  and  from  the  house  to  the 
railroad  track.  There  was  very  little  wind,  if  any.  The  smoke 
flew  south  and  east.  The  road  was  frozen  and  pretty  rough. 
It  was  a  very  quiet  evening.  If  there  had  been  a  whistle 
blown,  I  think  I  should  have  heard  it.  I  did  not  .hear  the 
whistle  blow  or  bell  ring.  I  watched  to  see  if  they  would  blow 
or  ring.  I  thought  that  if  they  did  not,  Still  would  get  caught. 
I  do  not  think  it  was  possible  that  I  could  be  mistaken  under 
the  circumstances.  If  the  bell  had  rung,  or  whistle  sounded,  I 
certainly  should  have  noticed  it.  I  was  afraid  there  would  be 
a  collision,  if  they  did  not  give  the  signal,  and  was  watching  to 
see  if  any  was  given.  The  head  light  was  not  lit.  I  am  as 
sure  of  this  as  I  am  that  the  whistle  did  not  sound  or  the  bell 
ring.  The  mill  I  stood  in  was  Keeler's  mill,  in  the  city  of 
Ottawa. 

Thomas  Dwyer.  I  know  the  plaintiff.  "Was  anxious  to  have 
the  train  come  along,  because  the  time  for  the  arrival  of  the 
train  was  the  same  as  the  time  when  we  quit  work.  I  saw  the 
cars  coming  along  way  off — above  the  bridge.  I  was  watching 
the  train,  as  it  w^as  pretty  near  time  to  quit  work.  I  also  saw 
the  train  after  it  had  crossed  the  bridge.  To  the  best  of  my 
knowledge,  no  bell  was  rung  or  whistle  sounded.  I  thought  of 
it  that  night  after  the  accident  happened,  that  they  did  not  ring 
the  bell  or  sound  the  whistle.  I  would  not  pretend  to  recollect 
positively,  as  it  was  so  long  ago;  but  I  would  have  taken  my  oath 
that  night  thai  the  bell  did  not  ring  or  the  whistle  sound.  I 
saw  the  horses  after  they  were  struck.  One  was  dead  and  the 
other  nearly  so;  he  afterwards  died.  I  did'nt  hear  the  bell  or 
whistle.     I  saw  no  head  light  on  the  locomotive. 

James  Keeler.  I  was  in  the  office  of  my  mill  at  the  time 
spoken  of,  and  did  not  see  the  occurrence.  I  heard  the  cars 
coming,  and  heard  Miller  exclaim,  and  ran  out  just  as  the  train 
was  passing.     When  I  heard  Miller   exclaim,   I  remarked  to 
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Brown  that  tliey  had  not  whistled.  I  should  have  heen  likely 
to  have  heard  them  if  they  had  whistled.  The  bell  may  have 
rung,  and  I  not  have  he^y  d  it.  I  saw  the  horses — one  was  dead 
and  the  other  injured.  The  distance  is  such  that  I  could  have 
heard  the  whistle  if  it  had  been  sounded.  The  office  is  a  room 
inside  of  the  mill.  I  could  hear  the  cars  distinctly  while  cross- 
ing the  bridge,  I  can  see  them  two  or  three  miles  oif.  I  should 
[  *502  ]  think,  in  a  still  night,  one  could  hear  the  train  a  mile 
off — certainly,  forty  rods. 

William  Brown.    I  did  not  hear  the  whistle  blow.     We  gen- 
erally hear  it  in  the  mill.     When  I  got  up  to  the  crossing,  they 
were  trying  to  get  one  horse  up.     It  stood  up  awhile,  but  died 
in  an  hour  or  so.     The  horses  and  wagon  were  in  the  ditch,  on 
the  south  side  of  the  railroad.     I  was  in  the  office  of  Keeler's 
mill,  and  talking  with  him.     Think  he  said  that  the  whistle  had 
not  sounded — not  that  the  bell  had  not  rung.     It  was  a  little 
before  dark.     We  could  see  the  train  a  mile  off.     In  a  still 
night,  one  could  hear  the  train  a  mile  off.     It  makes  a  louder 
noise  on  the  bridsce.     I  have  not  been  over  the  road  in  a  wao^on. 
The  fence  and  trees  between  Everett's  house  and  the  brewery  • 
might  obstruct  the  vision  in  the  direction  of  the  railroad  east- 
erly.    They  would  do  so  in  some  places,  in  my  opinion.     The 
distance  from  Everett's  house  to  the  track  is  seventy  or  eighty 
feet.     You  can't  see  the  east  end  of  the  brid2:e  from  there.     It 
is  about  forty  rods  across  the  bottom,  from  the  east  end  of  the 
bridge  to  the  coal  bank,  and  the  track  is   on  an  embankment. 
You  can  see  a   train   coming  across   that  embankment   from 
between  the  track  and  Everett's  house.     The  road  is  turnpiked 
up  with  soft  earth  from  the  railroad,  south,  as   far  as  Keeler's 
mill  race;  south  of  the  race  there  is  hard  rock.     The   groimd 
was   frozen.     There  were  wagon  ruts  in  which  the  water  had 
frozen,  and  wagons  made  a  creaking  noise  in  passing  over  them. 
It  is  about  two  hundred  feet  from  the  acqueduct  to  the  race,  and 
about  four  hundred  from  the  race  to  the  railroad   track.     The 
road  was  smooth  at  the  time  spoken  of.     We  hear  the  whistle 
blow  outside  of  the  mill  as  a  general  thing.     I  did  feel  uncom- 
fortable  toward   the  railroad   comj^any.     I  would  like  to  have 
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Id  eked  some  of  tliem.      They  killed  a  cow  of  mine,  and  only 
III  lowed  me  half  price  for  it. 

2Iiss  Everett.  I  remember  the  accident.  I  saw  the  horses. 
1  can't  tell  what  was  the  condition  of  the  team  before  they  were 
struck.  My  att-ention  was  not  called  to  the  question  whether 
the  sjofual  was  given.  I  think  I  should  have  heard  the  bell  or 
whistle  if  they  had  sounded.  Don't  recollect  of  hearing  either. 
A^as  busy  at  the  time.  Generally  hear  the  bell.  Can't  tell 
whether  the  bell  rung  last  Monday  morning.  Don't  remember 
that  it  rung  that  night.  Didn't  think  anything  about  it  at  the 
time. 

John Ivieth.  I  heard  the  cars  crossing  the  bridge;  went  out 
and  saw  the  horse  in  the  ditch,  and  the  other,  much  injured;  he 
afterwards  died.  I  think  that  if  the  whistle  had  sounded,  or 
the  bell  rung,  I  should  have  heard  them.  It  was  the  cracking 
of  something  that  sounded  like  the  snapping  of  glass  that  first 
attracted  my  attention  and  made  me  go  out.  I  heard  the  [  *503  ] 
train  distinctly  before  it  got  to  the  bridge;  could  hear  it  a  mile 
off  that  night.  I  have  driven  a  team  across  the  railroad  when  I 
couldn't  hear  the  cars.  At  the  house,  I  can  hear  them  two 
miles  off.  My  attention  was  not  called  to  the  noise  of  the 
approaching  train  till  the  cars  struck.  All  I  swear  is,  that  I 
<lid  not  hear  bell  or  whistle.  I  think  if  they  had  sounded,  I 
should  have  heard  them. 

John  Craig.  I  was  on  the  east  side  of  Fox  river,  twenty  or 
thirty  feet  east  of  the  end  of  the  tressel  work  of  bridge.  I  was 
going  the  same  way  as  the  train ;  it  passed  me  there.  I  heard 
of  the  accident  the  same  night,  and  afterward  saw  the  dead 
horses  and  the  broken  wagon.  I  didn't  hear  the  bell  or  whistle' 
that  night,  I  saw  the  cars  coming,  and  wondered  why  they  did 
not  ring  or  whistle.  I  had  worked  on  the  railroad,  and  knew 
their  custom. 

John  Conners.  I  was  at  Keeler's  cooper  shop  on  the  night 
of  the  accident.  First  saw  the  train  three-fourths  of  a  mile 
cast  of  the  bridge.  Did  not  see  the  collision,  on  account  of  a 
.>^mall  house  between  me  and  the  crossing.  Saw  the  wagon  a 
few  rods  south  of  the  crossing.  Said  to  my  brother  that  they 
ought  to  ring  the  bell,  or  they  would  catch  that  team.     Did'nt 
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hear  the  bell.  Don't  tliink  it  could  have  been  ning,  or  the 
whistle  blown,  without  my  hearing  them.  From  where  I  stood, 
Everett's  house  hid  the  track  for  about  forty  rods.  The  team 
was  on  a  walk.  I  was  thirty  or  forty  rods  from  it.  I  heaj-d 
the  train  distinctly  before  it  crossed  the  bridge.  It  was  a  very 
still  night.  I  could  see  the  train  a  mile  off.  I  did  not  hear  the 
whistle  blow;  think  if  it  had,  I  should  have  heard  it.  Don't, 
recollect  of  hearing  it.  I  heard  the  train  half  a  mile  off.  It  was 
opposite  Everett's  house  when  I  first  saw  it.  Think  head  light 
was  lit;  that  they  were  behind  time. 

Richard  Thome.  I  was  on  board  the  ti'ain  on  the  evening- 
referred  to,  and  heard  of  the  accident  the  next  morning.  It 
was  behind  time.  I  was  surprised  when  the  train  struck  the 
bridge,  as  I  supposed  we  were  then  three  or  four  miles  from 
Ottawa.  I  neither  heard  the  whistle  sound  or  the  bell  rins:. 
My  attention  was  called  to  the  fact  at  the  time.  I  was  talking 
with  a  passenger.  Did  not  hear  the  collision.  My  hearing  is 
good.  Don't  think  the  whistle  could  have  blown  without  my 
hearing  it.  I  was  talking  with  a  passenger  about  the  length  of 
time  we  were  in  running  down  from  Marseilles.  It  was  some 
seven  or  eight  minutes.  The  distance  is  some  seven  or  eight 
miles.  The  train  was  behind  time,  and  hardly  stopped  at  Mar- 
seilles. I  have  been  fifteen  minutes  coming  down  sometimes. 
I  did  not  time  the  cars  myself.  Some  one  else  did.  Think  I 
[*504]  could  tell  tlieir  time  within  two  or  three  minutes. 
Think  the  head  light  was  not  lit  at  Marseilles.  I  did  not  hear 
the  whistle.  It  may  have  blown.  I  was  in  the  hind  car.  I 
would  dispute  the  statement  of  any  one  who  said  they  heard  the 
whistle  sound.  I  feel  confident  it  could  not  have  sounded  with- 
out my  hearing  it.  The  car  windows  were  open.  I  have  timed 
the  train  within  three  weeks.  They  ran  down  in  eight  minutes 
from  depot  to  depot. 

The  defendant  then  called  the  following  witnesses,  who 
testified  as  follows: 

D.  L.  Carroll.     At  the  time  of  this  accident,  I  was  asent  for 
the  United  States  Express  Company,  on  the  Chicago  and  Kock 
Island  Railroad,  and  was  on  the  train  at  the  time  of  this  acci- 
dent, and  remember  it.     I  was  in  the  express   car,  next  the 
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tender.  I  took  mj  money  from  the  safe  and  stepped  to  the  car 
door  with  it  in  my  hand,  while  the  train  was  on  the  bridge.  The 
bell  was  then  ringing.  I  stepped  to  the  door  the  moment  the 
train  struck  the  bridge.  I  have  no  interest  whatever  in  this 
matter.  I  pay  my  fare  every  time  I  go  over  the  road.  I  saw 
the  team  in  the  ditch.  I  had  a  lantern  in  my  hand.  Did  not 
get  out  of  the  car  till  it  arrived  at  the  depot.  The  name  of  the 
locomotive  was  the  Des  Moines.  I  don't  think  she  can  run  a 
mile  in  a  minute;  don't  think  there  is  an  engine  on  the  road 
that  can  do  it.  Have  been  with  the  express  company  two  years. 
I  was  near  the  end  of  the  bridge  when  I  opened  die  door;  heard 
the  bell  before  1  got  up,  and  some  six  hundred  feet  from  where 
the  team  was.  Should  think  the  train  was  running  at  the  rate 
of  ten  or  twelve  miles  an  hour,  and  was  six  or  eight  minntes 
behind  time.  I  am  not  mistaken  as  to  the  place  where  the  bell 
was  rino-ino;. 

(Tapt.  Wheeler.  I  heard  part  of  the  testimony  of  last  witness. 
Was  conductor  on  board  the  train  spoken  of.  I  have  no  interest 
in  the  result  of  this  suit.  I  heard  the  bell  ringing  while  we  were 
on  the  bridfice.  One  of  the  brakemen  said  we  had  struck  a  team 
at  the  crossing,  and  tliat  a  man  was  in  the  wagon,  but  was  not 
hurt.  We  stopped  that  evening  at  Seneca,  and  I  sent  Ennis, 
the  Hreman,  to  light  the  head  light.  I  saw  at  Ottawa  that  it 
had  been  lit  when  we  got  there.  We  did  not  stop  at  Marseilles 
lono;  enouMi  to  liffht  it  there.  I  have  been  on  the  railroad  three 
years  or  more.  The  Des  Moines  cannot  run  a  mile  a  minute; 
don't  think  she  could  run  down  from  Marseilles  in  less  than 
twelve  minutes;  the  usual  time  is  twenty  minutes  by  day,  and 
twenty -five  by  night.  I  remember  distinctly  that  the  bell  was 
ringing  while  we  were  on  the  bridge;  it  was  rung  as  usual,  not 
violently.  The  whistle  was  blown  between  the  bridge  and 
depot.  I  asked  Baxter  if  the  bell  'was  rung  before  we  struck 
the  bridge.  He  said  it  was.  I  might  hear  a  bell  and  not  [  *505  ] 
remember  it,  unless  something  called  my  attention  to  it  at  the 
time.  This  accident  made  me  remember  it  this  time.  It  is 
seven  miles  from  Ottawa  to  Marseilles.  The  train  was  due  at 
Ottawa  at  6.20  P.  M. ;  it  was  dark  when  we  got  in.     The  speed 
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was  lessened  when  we  struck  the  bridge;  we  were  then  running 
fifteen  or  twenty  miles  an  hour,  and  were  a  little  behind  time. 
X.  JI.  Baxter.  I  was  the  engineer  on  the  locomotive  at  tlie 
time  of  the  accident.  Have  been  in  the  employ  of  the  company 
going  on  five  years.  Have  been  railroading  fourteen  years. 
The  Des  Moines  has  a  live  foot  wheel.  Don't  think  she  can 
run  down  from  Marseilles  in  less  then  twelve  minutes.  I  have 
run  it  in  eleven  minutes  with  a  five  foot  engine.  It  was  a  much 
smarter  engine  than  the  Des  Moines.  I  know  that  the  fireman 
commenced  ringing  the  bell  near  the  east  end  of  the  bridge. 


After  passing  the  bridge  he  jumped  over  to  my  side  of  the  en- 
gine and  told  me  there  was  a  team  on  the  track.  He  was 
pulling  the  bell  rope,  and  let  go  to  come  over  to  me.  I  lit  the 
head-light  myself  at  Marseilles  that  night.  After  that  it  was 
lit  at  Morris.  It  was  not  possible  for  me  to  avoid  the  accident 
after  I  discovered  the  team.  I  jumped  ofi"  the  train  at  Ottawa, 
and  told  the  conductor  that  we  had  come  in  collision  with  a  team 
at  the  crossing,  and  I  could  not  tell  what  damage  had  been  done. 
It  is  down  grade  from  sixty  or  seventy  rods  above  the  bridge 
down  to  it.  We  shut  ofi"  the  steam  above  that  point.  Think 
we  were  going  about  fifteen  miles  an  hour.  I  have  no  interest 
whatever  in  railroad  company.  Only  work  for  my  wages.  The 
engineer  and  fireman  are  in  more  danger  from  a  collision,  or 
other  accident,  than  any  one  on  the  train.  I  am  still  in  the  em- 
ploy of  the  company.  I  think  I  should  have  remembered  the 
ringing  of  the  bell  if  mv  attention  had  not  been  called  to  it  at 
the  depot.  I  can  swear  positively  that  the  bell  was  ringing 
when  the  team  was  hit.  It  commenced  ringing  at  or  near  the 
east  end  of  the  bridge.  Still,  could  have  avoided  the  accident 
by  stopping  or  backing  oft'.  He  did  not  get  half  way  across  the 
track  or  I  should  have  seen  him.  My  business  is  to  look  ahead. 
I  could  not  see  the  team  on  account  of  the  smoke-stack  and  the 
dome  of  the  bell.  It  was  so  dark  that  I  don't  think  I  could 
have  seen  the  team  before  It  reached  the  crossing.  I  consider 
that  my  life  depends  upon  keeping  a  good  lookout.  The  fireman 
rings  the  bell.  My  lookout  is  on  the  right  liand  side.  I  can 
see  the  entire  width  of  the  track  six  rods  ahead.  If  I  should 
look  out  on  the  other  side,  I  should  be  away  from  my  levers, 
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and  could  not  manage  the  engine.  I  could  stop  a  train,  running 
fifteen  or  twenty  miles  an  hour,  in  running' one  hundred  and  fifty 
or  two  hundred  feet.  I  could  have  sto]>ped  this  train  if  I  had 
seen  the  team  before  we  struck  the  bridge.  I  keep  a  [  ''''506  ] 
lookout  betw^een  the  fences  of  the  road.  Not  in  the  habit  of 
looking  outside. 

Christo2)her  Ennis.  I  was  fireman  on  the  Des  Moines.  I 
saw  the  team  before  we  struck  it,  some  ten  rods,  I  should  think. 
Horses  stood  with  fore  feet  inside  the  track.  Still  was  trying 
to  back  them  up.  I  commenced  ringing  the  bell  before  we  got 
on  to  the  bridge.  I  recollect  of  ringing  it  on  the  bridge.  I  let 
go  the  rope  to  tell  the  engineer  that  the  team  was  on  the  track. 
The  head-liwht  was  lit  at  Seneca.  We  were  a  little  behind  time 
that  night.  "Wheeler  asked^me  if  I  was  ringing  the  bell.  The 
team  was  on  the  track  when  I  first  saw  them.  If  the  engineer 
sees  anything  on  the  track  he  sounds  the  whistle.  When  I  see 
anything  I  tell  the  engineer.  I  think  I  should  have  seen  the 
team  sooner  if  it  had  been  light.  I  was  ringing  the  bell.  My 
attention  was  called  to  it  at  the  time  of  the  accident. 

Levi  Mason.  I  was  ticket  aorent  for  the  railroad  companv,  at 
Ottawa,  last  winter,  and  was  at  the  depot  when  the  train  came 
in.  The  head-light  was  burning  when  it  came  in.  The  Des 
Moines  has  five  feet,  four  inch  driving  wheels.  I  have  frequently 
timed  fast  trains,  and  never  but  once  rode  a  mile  a  minute;  that 
was  with  a  seven  foot  driver.  A  five  foot  wdieel  must  make 
about  four  hundred  and  forty  revolutions  the  seven  minutes  to 
run  down  from  Marseilles  in  that  time.  It  would  be  a  smart 
trip  for  her  to  run  it  in  twelve  minutes.  Wheeler  and  I  com- 
pared time,  and  I  remarked  that  he  was  on  time.  I  went  up  to 
the  crossing  to  see  what  had  happened,  and  to  afl:brd  relief,  if 
necessaiy.  I  am  not  now  in  the  employ  of  the  railroad.  Still  had 
his  collar  turned  up  and  a  comforter  about  his  neck.  Think 
he  told  me  that  he  was  sitting  down  in  the  bottom  of  the  wagon, 
and  did  not  see  the  cars  at  all;  said  he  was  sitting  with  his 
back  towards  the  train,  A  man  could  see  the  train  almost  any- 
where along  there,  by  exercising  ordinary  diligence.  You  can 
hear  the  train  two  miles  off  when  the  ground  is  frozen.  Still 
told  me  that  they  neither  rang  the  bell  nor  sounded  the  whistle. 

603 


506  OTTAWA, 


Chicago  and  Rock  Island  Railroad  Company  v.  Still. 

For  tl  e  plaintiff,  the  court  instructed  the  jury  as  follows: 

1st.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
at  the  time  of  the  injury,  was  driving  his  horses,  attached  to  his 
wagon,  in  a  public  highway,  which  was  crossed  by  the  railroad 
of  the  defendant;  that  the  injury  was  occasioned  by  the  loco- 
motive engine  of  the  defendant,  with  the  train  of  cars  attached, 
being  propelled  along  the  track  of  the  railroad,  and  against  the 
team  or  wagon  of  the  plaintiff  at  the  crossing,  and  that  the  ser- 
vants of  the  defendant,  in  charge  of  the  engine  and  train  of 
cars,  negligently  omitted  to  ring  the  bell  or  sound  a  whistle 
while  aj)j)roaching  the  crossing,  and  that  the  injury  resulted 
[*50T  ]  from  such  neglect  to  wdiistle  or  ring,  and  would  not  have 
happened  if  they  had  whistled  or  rung  and  if  the  plaintiff  exer- 
cised ordinary  care  and  diligence  to  avoid  the  collision,  the 
jury  should  find  for  the  plaintiff. 

2nd.  If  the  jury  believe,  from  the  evidence,  that  the  injury 
to  the  plaintiff'  was  occasioned  by  a  collision  between  the  team 
and  wagon  of  plaintiff*  and  a  locomotive  engine  of  the  defendant, 
at  a  place  where  a  jDublic  road  crossed  the  railroad  of  the  de- 
fendant, and  on  such  public  road,  and  that  the  collision  w^as 
owing  to  the  negligent,  careless  and  unskillful  manner  in  which 
the  servants  of  the  defendant  managed  the  locomotive  and  train 
of  cars  attached  ;  and  if  the  plaintiff  used  ordinary  care  and 
diligence  to  ayoid  the  collision,  the  jury  should  find  a  verdict 
for  the  plaintiff. 

3rd.  The  fact,  if  proved,  that  the  servants  of  the  defendant 
neglected  to  ring  the  bell  or  sound  the  whistle,  and  to  continue 
ringing  or  whistling  for  the  last  eighty  rods  before  crossing, 
when  approaching  the  crossing  of  the  jiublic  road  where  the 
injury  took  j)lace,  makes  a._primajfacie  case  of  negligence  against 
the  defendant. 

4th.  Although  the  jury  might  believ^e  that  the  servants  of 
the  defendant  did  ring  the  bell  and  sound  the  whistle,  or  that 
one  of  these  things  were  done,  yet,  if  the  jury  believe,  from  the 
evidence,  that  the  servants  of  the  defendant  were  guilty  of 
negligence  in  not  ringing  or  whistling  soon  enough,  or  in  causing 
the  engine  to  be  propelled  too  rapidly,  considering  all  the  cir- 
cumstances, and  the  nature  of  the  crossing;  or  that  there  was 
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negligence  in  the  said  servants,  in  not  keeping  a  proper  lookout; 
or  if  in  any  other  way  they  omitted  and  neglected  to  use  reasona- 
ble precaution  to  avoid  the  collision,  and  the  injury  complained  of 
was  caused  thereby;  and  if  the  plaintift*  did  use  ordinary  care 
and  diligence  to  avoid  the  injury,  the  jury  should  find  a  verdict 
for  the  plaintiff. 

5th.  The  law  does  not  require  that  the  plaintiff  should  have 
used  the  highest  possible  care  and  diligence  to  have  avoided  the 
collision.  If  the  jury  believe,  from  the  evidence,  that  the  col- 
lision was  the  result  of  negligence  of  the  defendant's  servants, 
and  would  not  have  happened  if  they  had  not  been  guilty  of 
neglect ;  and  that,  under  all  the  circumstances  in  which  the 
plaintiff  was  placed,  he  used  ordinary  care  and  diligence  to 
avoid  the  injury,  the  verdict  should  be  for  the  plaintiff. 

6th.  Jurors  are  the  judges  of  the  credit  that  is  to  be  given 
to  witnesses,  and  they  are  not  bound  to  believe  anything  to 
be  a  fact  because  a  witness  has  stated  it  to  be  so.  They  are  to 
judge  of  the  effect  that  bias  or  prejudice,  a  fear  of  losing  em- 
ployment, a  desire  to  avoid  censure,  a  fear  of  offending  or  a 
desire  to  please  employers,  if  proved,  or  any  other  cir-  [  '"508  ] 
cumstances  in  testimony,  operating,  in  the  opinion  of  the  jury, 
to  warp  the  judgment  and  pervert  the  truth,  has  upon  the  human 
mind  ;  and  after  weighing  all  these  things,  and  applying  their 
own  knowledge  of  human  nature,  and  of  the  philosophy  of  the 
human  mind,  to  the  investigation  of  the  subject,  they  are  to 
judge  of  the  -^eight  of  the  evidence,  and  decree  accordingly. 

To  the  giving  of  each  of  which  instructions,  the  defendant, 
by  its  attorneys,  then  and  there  objected.  The  court  overruled 
the  objection,  and  the  defendant  then  and  there  excepted. 

Tlie  jury  found  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial.  The  court  overruled  the  motion,  and  the  defendant 
then  and  there  excepted. 

The  court  erred  in  giving  each  of  the  instructions  for  the 
plaintiff,  aforesaid. 

The  court  erred  in  overruling  the  motion  for  a  new  trial  afore- 
said. 

Glover  &  Cook,  for  Appellant. 

BusII^^:LL  &  Gray,  for  Appellee.  605 
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Walker,  J.  From  the  record  in  tins  case,  it  appears  tlie 
collision  took  place  at  a  point  where  a  public  highway  crosses 
api^ellant's  railroad  track,  and  that  appellee  was,  at  the  time, 
di'iving  a  two-horse  team  and  wagon  across  their  railroad  track 
on  the  public  highway,  when  their  cars  and  engines  were  run- 
ning on  the  road,  struck  appellee's  team  and  killed  his  horses. 
The  parties  were  each  laAvfuUy  and  of  right  traveling  their  sev- 
eral roads.  They  had  a  right  to  exercise  this  privilege,  in  any 
manner  and  at  all  times,  without  either  interfering  with  or  de- 
priving the  other,  of  their  legal  privileges.  In  the  exercise  of 
these  rights,  each  was  bound  to  use  the  same  amount  of  care 
and  prudence  to  avoid  a  collision,  and  to  avoid  eitlier  the  giving 
or  receiving  an  injury.  Where  there  is  equal  right  there  must 
be  equal  obligation.  IS^either  has  the  right,  because  the  other 
lias  omitted  to  use  care  to  cease  the  use  of  eiforts  on  his  part 
to  avoid  occasioning  injury  to  the  other.  That  would  be  to 
permit  the  party  guilty  of  the  first  negligence  to  be  wantonly 
killed  by  the  other  party.  The  parties  must  be  held,  on  both 
sides,  to  the  use  of  every  reasonable  efiort  to  avoid  such  a 
result ;  and  in  default  of  such  eiforts,  must  be  held  responsible 
for  the  consequences  of  injuries  inflicted  upon  others  or  received 
by  themselves,  when  they  could  have  prevented  them. 

Railroad  companies,  in  operating  their  cars,  must  be  held,  in 
crossing  public  highways  and  thoroughftires,  to  so  regulate  the 
[*o09  ]  speed  of  their  trains,  and  to  give  such  signals  to  persons 
passing,  that  all  may  be  apprised  of  the  danger  of  crossing  the 
railroad  track.  And  they  should  also  keep  a  lookout,  so  as  to  see, 
and,  as  far  as  possible,  prevent  injury  to  others  exercising  their 
legal  rights.  A  failure  in  any  ot  these  duties,  on  their  part, 
should  render  them  liable  for  injuries  inflicted,  and  for  wrongs 
resulting  from  its  omission.  But,  while  the  road  is  held  to  this 
degree  of  care,  it  is  equally  the  duty  of  a  person  crossing  the 
track  of  a  railroad  to  be  on  his  guard,  and  to  see  that  he  is  not 
incurring  danger  to  himself  and  to  his  property.  He  has  no 
right  to  shut  his  eyes  and  close  his  ears  to  the  danger  he  is 
liable  to  incur  at  such  a  place;  and  if  he  does,  then  he  must  be 
resj)onsible  for  the  consequences  of  his  carelessness,  unless  the 
006 


APEIL  TERM,  1S58.  509 

Chicago  and  Rock  Island  Railroad  Company  r.  Siill. 

other  party  lias  been  guilty  of  misconduct  still  more  gross  and 
willful. 

In  this  case  there  was  some  apparent  conflict  in  tlie  evidenco 
as  to  the  care  of  the  appellant  at  the  time,  some  of  the  wit- 
nesses swearing  that  they  did  not  hear  the  signal  of  the  bell  or 
whistle,  or  see  the  head-light  of  the  engine;  but  a  number  of 
witnesses  testify  positively  to  the  fact  that  the  bell  was  rung  for 
the  usual  distance,  and  that  the  head-light  M^as  burning;  and 
tlie  fireman,  who  was  then  en^-ao-ed  in  nno-ina;  the  bell,  was  also 
on  the  lookout  at  the  time  the  accident  occurred.  The  weight 
of  evidence  on  this  point  would  seem  to  be  clearly  in  favor  of 
appellant.  Appellee's  witnesses  only  negatively  testify  that 
they  did  not  see  the  light  nor  hear  the  bell  or  whistle,  while 
the  appellant's  witnesses  state  positively  that  the  bell  was  rung 
and  the  light  was  burning.  The  rule  is  familiar,  that  positive 
evidence  of  this  character  is  entitled  to  more  weight  than 
necrative. 

But  there  is  no  conflict  of  evidence  that  the  appellee  was  sit- 
ting down  in  the  bottom  of  the  wagon,  with  his  back  turned  in 
the  direction  from  which  the  cars  were  apj)roaching,  so  as  to 
prevent  his  seeing  them.  It  also  satisfactorily  appears,  that  by 
looking  in  the  direction  of  the  cars,  he  could  have  seen  them 
for  a  considerable  distance,  and  for  a  sufiicient  length  of  time 
to  have  avoided  all  damage ;  and  that  the  sound  of  the  ap- 
proaching train  could  be  heard  for  a  distance  sufficient  to  give 
ample  time  to  have  prevented  this  collision.  He  must  have 
known  that  he  was  crossing  a  railroad  track;  he  knew  that  such 
a  crossing  was  attended  with  danger,  and  havingplaced  himself 
in  a  position  that  prevented  him  from  being  able  to  see  the  ap- 
proach of  the  cars,  and  having  tied  up  his  ears  in  a  manner  that 
must  have  prevented  his  hearing  the  approach  of  the  trains,  is 
csrtainly  gross  negligence.  And  before  he  could  recover,  he 
should  prove  a  greater  degree  of  negligence  on  the  part  of  the 
appellant.  This  did  not  appear,  from  the  evidence  in  the  [  *510  ] 
case.  Wliile  the  road  might  not  have  used  every  precaution  that 
they  should,  yet  the  apj)ellee  was  certainly  guilty  of  the  greater 
degree  of  negligence,  and  therefore  is  not  entitled  to  recover. 
And  in  support  of  this  doctrine,  see  Galena  and  Chicago  liail- 
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road  Comjpany  v.  Jacobs,  decided  at  the  present  term  of  this 
court. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Chicago,  Burltngto:n^  and  Quincy  Eatlroad  Com- 
pany, Appellant,  v.  Alexander  George,  Appellee. 

appeal  feom  the  common  pleas  of  the  city  of  aurora. 

In  an  action  for  injuries  sustained  by  a  collision  of  railroad  cars,  where  two 
companies  run  upon  the  same  track,  and  a  question  arises  as  to  which  of 
the  roads  is  in  fault,  the  running  time  of  trains  may  be  shown,  by  other 
proof  than  the  time  table  of  the  companies. 

A  person  not  a  physician  may  testify,  whether  it  was  necessary  for  a  party 
to  receive  medical  assistance,  and  the  length  of  time  such  assistance  was 
necessary. 

Caniers  of  passengers  for  hire,  are  bound  to  use  the  utmost  care  and  dili- 
gence in  providing  for  their  safety.  But.  :f  the  negligence  of  the  pas- 
senger produces  the  injury,  without  the  f  a,ult  of  the  carrier,  the  carrier  is 
not  liable. 

Railroad  companies  must  adopt  proper  rules  for  the  running  of  trains,  and 
conform  to  them,  or  be  responsible  for  all  consequences. 

Instructions  not  based  upon  evidence,  should  not  be  given. 

The  time  at  which  trains  should  bj  run,  may  be  proved  otherwise  than  by 
the  time  table. 

This  was  an  action  on  the  case,  brought  by  the  appellee,  for 
injuries  to  his  person,  alleged  to  have  occurred  by  the  negligence 
of  the  appellant,  in  running  its  cars.  The  injury  was  alleged 
to  have  been  occasioned  by  a  collision  between  the  cars  of  the 
Chicago,  Burlington  and  Quincy  train  and  the  Galena  train,  at 
"Wheaton,  Du  Page  county,  on  the  27th  of  August,  1857. 

The  declaration  is  in  the  usual  form,  for  negligence,  and  the 
plea,  not  guilty.  The  case  was  tried  at  the  December  term  of 
the  Common  Pleas  of  the  City  ol  Aurora,  Kane  county,  before 
Gibson,  Judge,  and  a  jury.*  A  verdict  was  rendered  for  the 
appellee  for  $1,300. 
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A  motion  for  a  new  trial  was  made  and  overruled. 

The  principal  grounds  of  error  assigned,  are. 

The  admission  of  incompetent  evidence  on  the  part  of  the 
appellee,  and  giving  and  refusing  instructions  by  the  court. 

On  the  trial  of  this  cause,  the  plaintiff  introduced  the  follow- 
ing witnesses,  who  testified  as  follows: 

Horace  H  Fuller.  The  plaintiff 's  counsel  asked  the  [  *511  ] 
witness,  "  What  time  was  the  Galena  and  Chicago  Union  Rail- 
I'oad  Company  train  due  at  that  station?"  The  defendant's 
counsel  here  interposed,  and  asked  witness  if  he  had  any  knowl- 
edge as  to  what  time  trains  were  due  at  that  station,  except  what 
lie  obtained  from  the  printed  time  cards  or  tables  of  the  Galena 
and  Chicago  Union  Railroad  Company.  The  plaintiff  objected 
to  the  question.  The  court  sustained  the  objection,  and  refused 
to  allow  the  question  to  be  answered,  stating  that  that  could  be 
ascertained  on  cross-examination;  to  which  ruling  and  decision 
of  the  court,  in  refusing  to  allow  the  question  to  be  answered, 
the  defendants,  by  their  counsel,  excepted.  In  answer  to  the 
plaintiff's  question,  the  witness  said,  the  Galena  and  Chicago 
Union  Railroad  train  was  due  from  the  west  at  three  o'clock  and 
thirty  or  thirty-two  minutes,  P.  M.;  not  certain  which.  The 
plaintiff  then  asked  the  witness,  "  What  time  was  the  Chicago, 
Burlington  and  Quincy  train  going  west  due  at  Wheaton?"  The 
defendant's  counsel  objected  to  the  witness  answering,  if  he  had 
no  other  knowledge  or  information  than  that  derived  from  the 
printed  time  table  or  cards.  The  court  overruled  the  objection, 
and  allowed  the  witness  to  answer.  The  witness  answered, 
"The  train  was  due  at  ten  o'clock  and  forty  minutes,  A.  M." 
The  plaintiff's  counsel  then  asked  the  witness,  "  Was  you  expect- 
ing a  collision?"  To  which  questions  the  defendants  objected; 
the  court  overruled  the  objections,  and  allowed  the  questions  to 
lie  put  and  answered;  to  which  ruling  the  defendants  excepted. 
The  witness  answered,  "  I  was,  and  was  listening  to  hear  it."' 

The  plaintiff's  counsel  then  asked  the  witness,  "What  is  the 
regulation  of  those  wild  trains?"  The  defendants  objected  to 
witness  answering  the  question,  if  he  had  no  other  knowledge 
or  information  about  the  regulations  except  what  he  obtained 
from  the  printed  card  or  table.  The  court  overruled  the  objec- 
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tion,  and  allowed  the  qiTestion  to  be  put  and  answered.  The 
witness  answered,  "  To  keep  out  of  the  way  of  all  regular 
trains." 

On  cross-examination,  the  witness  said,  "  All  that  I  know  about 
the  rides  and  regulations  of  the  running  of  trains  on  the  road, 
and  the  time  when  they  are  due  at  the  station,  I  obtained  fj'oni 
reading  the  printed  time  card  of  the  Galena  and  Chicago  Union 
Eailroad  Company,  which  governs  the  running  of  all  trains  on 
that  road,  east  of  the  Junction,  the  time  and  manner  of  running 
all  trains  on  that  road,  and  the  time  card  is  made  by  the  Galena 
and  Chicago  Union  Eailroad  Company.  All  1  have  testified  to 
about  the  time  when  trains  were  due  at  Wheaton,  and  about  the 
regulations  of  the  road,  is  from  information  obtained  from  the 
Galena  and  Chicago  Union  Railroad  Company's  time  card.  It 
was  kept  at  the  station,  and  I  frequently  examined  it.  Cannot  tell 
[  *512  ]  how  long  trains  had  been  running  on  that  time  card,  l^ot 
two  months.  The  time  table  is  often  changed.  Two  or  three 
changes  have  been  made  since  August."  The  defendants  then 
moved  the  court  to  exclude  from  the  jury  all  the  testimony 
given  by  said  witness,  in  relation  to  the  time  and  manner  of 
running  trains  on  the  road,  and  the  rules  and  regulations  and 
time  wdien  trains  were  due  at  Wheaton  station,  according  to 
said  printed  time  card  or  table,  from  which  he  derived  his  in 
formation;  which  motion  the  court  overruled.  "  There  are  from 
twelve  to  twenty  rules  on  the  time  table." 

Joseph  James,  a  witness  introduced  by  plaintiff.  The  plain- 
tiff's counsel  asked  witness  the  following  question:  "Did  you 
know  the  proper  time  you  had  to  be  at  the  switch?"  To  which 
question  the  defendants  objected,  which  objection  was  overruled 
by  the  court,  and  the  witness  allowed  to  answer.  The  witness 
answered,  "  I  know  the  time," 

The  plaintiff  then  asked  the  witness,  "  How  many  minutes 
was  it  after  the  Chicago,  Burlington  and  Quincy  train  was  at 
your  switch  before  the  Galena  and  Chicago  Union  Railroad  train 
was  due?"  To  which  question  the  defendants,  by  their  counsel, 
objected;  which  objection  was  overruled  by  the  court,  and  the 
question  allowed  to  be  put  and  answered.  The  witness  answered, 
"  Two  or  three  minutes." 
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On  cross-examination,  witness  said,  "  I  derive  my  information 
of  the  time  trains  were  due  at  AVheaton,  from  the  time  card; 
liad  no  other  means  of  knowing.  Had  not  examined  the  card 
that  daj;  always  went  to  the  switch  bj  the  time  on  the  card, 
and  not  from  the  direction  of  the  station  agent.  The  card  I 
mean  is  the  Galena  Company  time  card.  Had  run  a  week,  I 
should  think,  at  the  time  on  the  card  of  that  time,  after  the 
accident.  The  time  of  the  trains  of  both  roads  is  on  the  same 
table  or  card." 

Lewis  C ,  a  witness  for  plaintiff.     The  plaintiff's  counsel 

asked  the  witness  the  following  question:  "Was  it  necessary 
for  the  physician  to  visit  him  as  often  as  he  did?"  To  which 
question  the  defendants,  by  their  counsel,  objected;  which  objec- 
tion was  overruled.     The  witness  answered,  "  It  was  necessary." 

On  cross-examination,  witness  said,  "I  had  no  experience  in 
taking  care  of  sick  persons." 

The  plaintiff  asked  the  court  to  give  the  jury  the  following 
instructions,  which  was  done,  viz. : 

No.  1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  a  passenger  on  board  of  the  cars  of  the  defendants, 
in  the  month  of  August  last,  and  that  the  cars  of  the  defendants 
came  into  collision  with  another  train  of  cars,  by  reason  of  the 
negligence  of  the  defendants  or  their  agents,  and  that  by  reason 
of  such  negligence  the  plaintiff  was  injured  in  person,  [*513] 
they  will  find  a  verdict  for  the  plaintiff,  and  assess  his  damages. 

ISTo.  2.  That  if  the  plaintiff  was  injured  by  means  of  an  acci- 
dent on  the  said  road  of  the  defendants,  while  he  was  a  passen- 
ger on  their  cars,  the  burden  of  proving  that  such  accident  was 
not  the  result  of  the  negligence  or  unskillfulness  of  the  defend- 
ants or  their  agents  is  cast  upon  the  defendants. 

No.  3.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  received  an  injury  while  riding  on  the  cars  of  the  de- 
fendants, by  reason  of  a  collision  of  said  cars,  that  constitutes  a 
prima  facie  case  of  negligence,  and  the  defendants  must  rebut 
that  presumption,  in  order  to  exonerate  themselves;  in  other 
words,  the  burden  of  proof  is  upon  the  defendants,  to  show  that 
they,  by  their  agents  and  servants,  did  use  due  care  and  pre- 
caution. 
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1^0.  4.  That  in  estimating  the  damages  which  the  plaintiff 
may  have  sustained,  by  reason  of  the  injury  complained  of,  the 
jury,  if  they  find  for  the  plaintiff,  are  not  confined  to  such 
damages  as  may  have  resulted  to  the  plaintiff  by  loss  of  time 
and  expenses  of  medical  attendance,  but  may  give  such  additional 
damages,  for  the  loss  of  the  natural  use  of  plaintiff's  limbs,  if 
anything,  the  pain  and  suffering,  mental  anguish,  which  the  jury, 
exercising  a  sound  discretion,  may  deem  proper  and  just. 

That  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff' 
was  riding  on  the  defendants'  cars,  as  a  passenger,  to  the  place 
of  collision,  from  Chicago,  it  is  not  necessary,  to  entitle  the 
plaintiff  to  recover,  to  prove  any  payment  of  fare,  under  the 
last  count  in  plaintiff's  declaration. 

Ko.  5.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  received  injuries  while  on  board  the  defendants'  train 
of  cars,  while  riding  as  a  passenger  from  Chicago  to  Aurora, 
through  the  negligence  of  the  defendants  or  their  agents,  then 
it  is  the  duty  of  the  jury  to  find  a  verdict  for  the  plaintiff,  in  a 
sum  that  will  compensate  saidplaintiff  for  all  injuries  sustained 
by  him,  either  in  broken  bones,  bruises,  or  lacerations,  pains  or 
sickness,  and  that  the  jury  may  take  into  consideration  any 
damages  that  they  may  believe,  from  the  evidence,  the  i^laintiff" 
may  sustain  or  suffer  thereafter,  growing  out  of  said  injuries. 

To  the  giving  of  which  said  instructions  the  defendants,  by 
their  counsel,  at  the  time  excepted. 

The  defendants  then  asked  the  court  to  instruct  the  jury  as 
follows  : 

The  jury  must  find  for  the  defendants  in  this  case,  unless  the 
plaintiff  has  proved  that  he  was  a  passenger  on  the  cars  or  train 
of  the  defendants,  and  received  the  injury  complained  of  through 
the  negligence  or  carelessness  of  the  defendants,  or  persons  in 
their  employ. 

[*514]  If  the  jury  believe,  from  the  evidence,  that  the  injury 
to  the  plaintiff  was  solely  and  entirely  the  result  of  accident, 
without  the  fault  of  the  defendants,  then  the  jury  should  find 
for  the  defendants. 

If  the  jury  believe,  from  the  evidence,  that  the  injury  to  the 
plaintiff  was  occasioned  by  circumstances  over  which  the  defend- 
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ants  had  no  control,  then  the  jury  should  find  for  defendants. 

If  the  jury  believe,  from,  the  evidence,  that  the  plaintiff's 
own  negligence,  or  want  of  care,  contributed  to  the  injury  which 
he  sustained,  on  the  occasion  of  the  collision,  then  the  jury 
should  find  for  the  defendants. 

That  unless  the  plaintiff  has  proved  that  the  injury  com- 
plained of  was  occasioned  by  the  negligence  or  carelessness  of 
the  defendants,  or  their  servants,  and  also,  that  the  said  plaintiff" 
was  not  guilty  of  any  carelessness  or  negligence  on  that  occasion, 
then  the  jury  should  find  for  the  defendants. 

If  the  jury  believe,  from  the  evidence,  that  the  injury  to  the 
plaintiff  was  occasioned  by  the  negligence  or  want  of  care  of  the 
Galena  and  Chicago  Union  Railroad  Company,  or  their  agents  or 
servants,  over  whom  the  defendants  had  no  control,  then  the 
jury  should  find  for  the  defendants. 

If  the  jury  believe,  from  the  evidence,  that  both  parties  were 
guilty  of  negligence  or  want  of  care,  then  they  should  find  for 
defendants. 

The  jury  are  instructed,  in  considering  this  case,  to  disregard 
the  testimony  of  the  witnesses.  Fuller  and  James,  in  reference 
to  the  time  at  which  the  various  trains  were  due  at  the  Wheaton 
station,  according  to  the  printed  time  cards,  mentioned  by  said 
witnesses. 

Unless  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants' train  of  cars,  at  the  time  of  the  collision,  was  not  entitled 
to  the  road,  then  they  should  find  for  the  defendants. 

If  the  jury  believe,  from  the  evidence,  that  the  Galena  and 
Chicago  Union  Railroad  Company  had  the  sole  control  and 
regulation  of  the  time  and  manner  of  running  all  trains  on  the 
road  where  the  accident  occurred,  and  that  the  defendants'  train 
at  that  time  was  run  according  to  such  established  rules  and 
regulations,  and  that  the  collision  was  occasioned  by,  or  was  the 
result  of  following  such  rules  and  regulations,  by  the  defendants 
or  their  servants,  on  that  occasion,  then  the  Galena  and  Chicago 
Union  Railroad  Company  are  liable  for  such  injury,  and  the  jury 
should  find  for  the  defendants. 

Which  the  court  refused,  but  gave  Kos.  1  and  2,  amended  oi- 
qualified  as  follows  : 
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1.  If  the  jury  believe,  from  the  evidence,  tliat  the  plaintiff's 
own  negligence  or  want  of  proper  care  caused  the  injury  which 
[■^515]  he  sustained,  on  the  occasion  of  the  collision,  then  the 
jury  should  find  for  the  defendants, 

2.  That  unless  the  plaintiff  has  proved  that  the  injury  com- 
plained of  was  occasioned  by  the  negligence  or  carelessness  of 
the  defendants  or  their  servants. 

To  which  decision  of  the  court,  in  refusing  said  instructions, 
as  asked,  and  amending  or  qualifying  any  of  the  same,  the  de- 
fendants, by  their  counsel,  excepted. 

I.  JSr.  Arnold  and  W.  B.  Plato,  for  Appellant. 

.  Leland  &  Leland  and  Parks  &  Fridley,  for  Appellee. 

"Walker,  J.  This  was  an  action  on  the  case  brought  by 
George  against  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  for  injuries  to  his  person,  which  were  alleged  to  have 
been  received  by  the  negligence  of  the  railroad  company  in 
running  their  cars.  The  injury  was  occasioned  by  a  collision 
between  the  cars  of  the  Galena  and  Chicago  Union  Pailroad 
Company  and  the  Burlington,  Chicago  and  Quincy  liailroad 
Company,  near  Wlieaton,  in  Du  Page  county,  on  the  27th  of 
August,  1857.  The  declaration  is  for  negligence,  and  is  in  the 
usual  form.  The  defendants  plead  the  general  issue,  and  the 
case  was  tried  at  the  December  term,  1857,  by  the  Court  ol 
Common  Pleas  of  the  city  of  Aurora,  and  a  jury.  The  jury 
found  a  verdict  for  plaintiff  for  the  sum  of  $1,300.  Defendants 
entered  a  motion  for  a  new  trial,  which  was  overruled  by  the 
court,  and  judgment  was  rendered  on  the  verdict,  from  which 
defendant  appeals  to  this  court. 

It  is  urged  that  the  court  below  erred  in  permitting  witnesses 
to  testify  to  the  time  the  trains  were  due  at  Wheaton,  when 
there  was  a  time  table  at  that  place,  and  the  witnesses  testified 
they  had  got  their  information  of  when  the  trains  were  due 
from  that  time  table.  The  issue  to  be  determined  was,  whether 
the  defendant  was  in  fault;  and  it  was  pertinent  to  that  issue  to 
know  when  the  several  trains  were  due  at  that  place.  This 
was  a  fact  to  be  established,  and  it  might  be  done  in  either  of 
614 


APEIL  TERM,  1858.  515 

Chicago,  Burlington  and  Quincy  Railroad  Company  v.  George. 

several  ways.  It  might  be  proven  by  the  admissions  of  tlie 
defendant,  or  by  proving  that  the  trains  had  regularly  arrived 
at  that  point,  at  a  particular  time,  before  this  collision;  and  it 
might  have  been  proven  by  producing  and  laying  the  proper 
foundation  for  the  admission  of  this  time  table.  The  question 
was  not  what  was  the  contents  of  this  printed  paper,  but  when 
should  the  cars  have  arrived  at  that  point.  The  witnesses  tes- 
tify that  the  defendant's  train  from  the  east  was  due  at  ten 
o'clock  and  forty  minutes  in  the  forenoon,  and  the  Galena  train, 
from  the  west,  was  due  at  three  o'clock  and  thirty  or  [  ''^516  ] 
thirty-two  minutes  in  the  afternoon,  and  that,  for  some  time 
previous  to  the  collision,  they  had  run  to  their  time.  "When  it 
is  proven  that  the  trains  of  the  two  comjjanies  using  this  road 
had  previously  arrived  regularly  at  a  particular  time,  the  con- 
clusion is  irresistible  that  they  had  been  running  according  to 
their  regulations.  It  was,  by  such  evidence,  as  satisfactorily 
proven  as  it  could  have  been  by  producing  the  time  table.  The 
plaintiif  was  not  a  party  to  the  contents  of  that  paper,  and  it, 
at  most,  was  only  a  printed  statement,  made  by  defendant,  and 
as  such,  plaintiif  was  not  bound  to  rely  upon  it  as  evidence. 
The  written  statement  of  facts,  by  a  party  to  the  suit,  is  not 
admissible  as  evidence,  unless  the  opposite  party  makes  it 
evidence;  and  if  the  other  party  sees  proper  to  prove  the  fact 
without  using  such  wi'itten  statement,  he  has  no  right  to  com- 
plain. Tlie  witnesses'  statements  that  they  derived  their  infor- 
mation from  tlie  time  table,  was  a  mere  inference,  which  the 
other  portions  of  their  evidence  show  to  have  been  such.  They 
testily  that  they  were  employees  of  the  road  at  this  place,  and 
that  the  trains  previously  had  arrived  regularly  at  the  times 
named,  and  their  inferences  should  not  be  received  to  the  ex- 
clusion of  the  facts  testified  to  by  them. 

It  was  urged  that  the  witness  Lewis  was  improperly  per- 
mitted to  testify  whether  it  was  necessary  for  the  physicians  to 
liave  continued  their  attendance  on  plaintiff  as  Ion*  as  they  did. 
Even  if  this  was  a  question  of  skill,  the  physicians  had  testified 
to  having  attended  on  plaintiff,  and  from  that  testimony,  the 
inference  is  raised  that  it  was  necessary  But,  in  a  question  of 
this  kind,  any  person  of  intelligence  is  capable  of  judging  of 
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tlie  necessity  of  medical  advice  and  services.  It  is  universally 
acted  upon  by  all  classes  of  mankind,  and  we  are  not  disposed 
to  lay  down  a  rule  that  none  but  a  physician  is  competent  to 
prove  that  a  person  is  sick,  or  so  sick  as  to  require  medical 
advice.  When  it  comes  to  determine  the  nature  or  the  effects 
of  disease,  it  is  different.  These  are  scientific  questions  that 
none  but  those  skilled  in  the  science  are  competent  to  determine. 
^Numerous  errors  are  assigned  for  refusing  to  give  instructions 
asked  by  defendant  of  the  court  below.  To  determine  the 
correctness  or  incoiTectness  of  the  judgment  of  the  court  in 
refusing  to  give  the  instructions,  it  will  be  necessary  to  advert 
to  the  facts  proven  on  the  trial  of  the  case.  It  appears,  from 
the  evidence,  that  the  defendant  and  the  Galena  and  Chicao;o 
Union  Railroad  Company  used  this  portion  of  the  road  jointly ; 
that  the  plaintiff  was  a  passenger  on  the  defendant's  cars,  and 
was  injured  by  having  his  collar  bone  broken,  etc.;  that  this 
train  of  defendant's  was  due  from  the  east  at  ten  o'clock  and 
forty  minutes  in  the  forenoon,  and  that  the  Galena  tmin  was 
[*ol7]  due  from  the  west  at  three  o  clock  and  thirty  or  thirty- 
two  minutes  in  the  afternoon;  that  the  Galena  train  was  due  at 
Wlieaton  in  two  or  three  minutes  after  the  defendant's  train 
passed  that  point;  that  when  the  collision  occui'ed,  the  switch 
tender  was  expecting  and  listening  for  the  collision.  The  evi- 
dence showed  that  plaintiff  was  in  the  front  part  of  the  forwaixl 
passenger  car  when  he  received  the  injury  complained  of,  and 
this  is  the  only  evidence  as  to  how  the  plaintiff  acted,  or  what 
lie  did,  at  the  time  he  was  injured.  The  rule  is  well  settled, 
and  universally  acquiesced  in,  that  common  carriers  of  property 
are  held  liable  for  all  accidents  and  injuries  it  may  receive, 
except  from  the  acts  of  God  and  the  enemy  of  the  country. 
And  it  seems  to  be  the  rule  that  carriers  of  passengers  for  hire 
are  bound  to  use  the  utmost  care  and  diligence  in  providing  for 
their  safety,  by  the  use  of  sufficient  and  suitable  modes  of  con- 
veyance, in  bi"der  to  prevent  those  injuries  which  human  care 
and  foresight  can  guard  against.  Having  thus  j^rovided  the 
means  of  transportation,  they  are,  in  like  manner,  to  use  the 
utmost  care  and  diligence  in  managing,  directing  and  using 
those  means,  so  that,  as  far  as  human  care  and  foresight  can  .go, 
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tliej  may  guard  against  injury.  Having*'clone  all  that  human 
care  and  foresight  can  do  reasonably,  and  injury  happening,  they 
are  not  liable.  Pure  accidents  will  excuse  them.  They  are  not 
liable  at  all  events,  and  the  negligence  of  the  passenger  pro- 
ducing the  injury,  without  their  lault,  will  also  relieve  them 
from  liability.  But  the  magnitude  of  the  value  of  human  life 
is  such  that  it  requires  of  carriers  of  passengers  this  degree  of 
care  and  foresight.  This  view  of  their  liability  will  be  found 
to  be  supported  by  the  cases  of  Chrlste  v.  Briggs,  2  Camp.  R. 
T9;  Asten  v.  Heeren,  2  Esp.  R.  533;  Ingalls  v.  Bills,  9  Mitch. 
R.  1;  C aid  10 ell  Y.  Mui'pliy ^  \  Duer  R.  233.  "When,  by  the 
increased  facilities  for  travel,  so  large  a  portion  of  the  popula- 
tion of  our  country  are  entrusted  to  the  care  of  carriers  of 
passengers  by  railroads  and  steamboats,  and  accidents  are  so 
lamentably  frequent,  it  would  not  be  proper  to  relax  this  rule, 
for  upon  it  depends  the  safety  of  the  traveling  public. 

It  was  the  duty  of  these  defendants  to  have  adopted  such  rules 
and  ree^ulations  for  the  runnino;  their  trains  as  would  insure 
safety,  and  having  adopted  them,  they  must  conform  to  them,  or 
be  resjjonsible  for  all  consequences  resulting  from  a  departure 
from  them.  The  evidence  shows  that  the  defendants'  train  was 
running-  several  hours  out  of  time  when  the  collision  occurred. 
They,  in  doing  so,  must  have  known  the  hazard  they  run,  and 
that  the  other  train,  without  a  mere  chance,  would  be  on  the 
road  at  the  time  and  place  where  the  collision  occurred.  And 
the  defendants,  by  so  running,  were,  at  the  least,  guilty  [*518  ] 
of  gross  negligence,  if  the  act  was  not  willful. 

They  asked  the  court  to  instruct  the  jury  that,  if  the  injury 
was  occasioned  by  the  negligence  of  the  Galena  and  Chicago 
Union  Railroad  Company,  they  would  find  for  the  defendants. 
Tliis  the  court  properly  refused,  as  there  was  no  evidence  td 
base  it  upon.  That  company  was  running  its  train  on  time. 
Tlie  train  was  at  the  proper  place  on  the  road,  and  was  in  no 
fault.  They  asked  the  court  to  instruct  the  jury,  that,  if  they 
believed,  from  the  evidence,  that  both  parties  were  guilty  of 
negligence,  or  want  of  care,  that  they  should  find  for  the  de- 
fendants. The  court  properly  refused  this  instruction,  as  there 
was  no  evidence  of  negligence,  or  want  of  care,  on  the  part  of 
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plaintiff.  They  asked  the  court  to  instruct  the  jury  that,  unless 
they  believed,  from  the  evidence,  that  defendants'  train  was  not 
entitled  to  the  road,  when  the  collision  occurred,  they  should 
find  for  the  defendants.  The  court  properly  refused  this  in- 
struction, as  there  was  no  evidence  tending  to  show  that  they 
were  entitled  to  the  road,  but  all  the  evidence  show^ed  tliat  tliey 
Avere  not  entitled  to  it  when  the  collision  occurred.  They  also 
asked  the  court  to  instruct  the  jury,  that,  if  they  believed,  from 
the  e\ndence,  that  the  Galena  and  Chicago  Union  Kailroad  Com- 
pany had  the  sole  control  and  regulation  of  the  time  and  man- 
ner of  running  all  trains  on  the  road  where  the  accident  occurred, 
and  that  defendants'  train,  at  that  time,  was  run  according  to 
such  rules  and  regulations,  and  that  it  occurred  by,  or  was  the 
result  of  following  such  rules,  that  then  the  Galena  and  Chica- 
go Union  E-ailroad  Company  are  liable,  and  they  should  find  for 
defendants.  This  instruction  was  also  j^roperly  refused.  It 
assumed  that  the  defendants  were  running  on  time  when  the  col- 
lision  occurred,  when  the  evidence  shows  they  were  not,  and 
there  was  not  a  particle  of  evidence  tending  to  show  they  were 
running  in  conformity  to  the  regulations  of  the  road.  To  have 
given  any  of  these  instructions,  would  have  tended  to  mislead 
the  jury,  and  bring  before  them  mere  abstract  propositions.  The 
court  did  right  in  refusing  them.  Upon  a  careful  examination 
of  this  whole  record,  we  are  unable  to  perceive  any  error;  and 
the  judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


[  *519  ]  AVatson  a.  Fox,  Plaintiff  in  Error  v.  Chaeles 
G.  KiTTON,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Where  a  mortgage  of  a  vessel  provides  for -taking  possession,  not  onl.y  in  de- 
fault of  payment,  but  if  there  should  be  danger  of  losing  the  debt,  or  a  pnrt 
of  it,  if  colled  ion  should  be  delayed  until  the  time  limited  for  its  payment 
should  expire;  although  further  time  of  payment  should  be  given  upon  a 
new  note,  with  Lecurity,  upon  the  condition  that  certain  suits  should  bu  tlis- 
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confinued,  etc.,  and  the  vessel  run  in  a  particular  trade,  and  her  earnings 
applied  in  a  particular  manner;  yet.  as  the  mortgag-or  was,  by  the  mortgage, 
constituted  sole  judge  as  to  the  time  when  he  should  act,  and  the  crisis  hav- 
ing in  his  opinion  arrived,  he  was  justified,  notwithstanding  the  new  note, 
and  the  other  conditions  accompanying  it,  in  pursuing  his  remedy  under 
the  mortgage;  as  it  will  be  presumed  he  did  not  intend  to  abridge  the 
powers  granted  him  in  the  mortgage,  without  a  consideration — which  does 
not  appear  to  have  been  given.  No  argument  can  be  drawn  from  the  sup- 
posed hardship  of  such  a  case;  if  such  contracts  are  not  unconsciona- 
ble, or  do  not  originate  in  fraud,  or  are  not  prohibited  by  law,  the  parties 
must  be  bound  by  them. 

The  declarations  of  the  mortgagor,  that  he  would  not  act  upon  the  terms  of 
the  agreement  extending  time  to  him,  justified  the  mortgagee  in  acting 
promptly  against  the  vessel. 

Where  a  party  agrees  to  do  an  act  at  a  future  day,  and  before  the  day  arrives 
he  declares  he  will  not  keep  his  contract  or  do  the  act,  the  other  party 
may  act  on  such  declaration,  and  bring  an  action  before  the  day  arrives. 

This  was  an  action  of  replevin,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  in  the  Cook  county  Court 
of  Common  Pleas,  on  the  ninth  day  of  July,  1855,  to  recover 
possession  of  the  brig  Lowell,  of  Buflalo. 

The  record  shows  the  tiling  of  the  affidavit,  the  issuing  of  the 
writ,  the  bond  to  the  sheriff,  and  the  execution  of  the  writ,  by 
the  taking  and  delivery  of  the  brig  to  the  said  plaintiff. 

The  declaration  is  in  thedetinet,  and  contains  only  one  count. 

The  pleas  are  non-detinet,  and  property  in  the  defendant, 
upon  which  issues  are  regularly  joined.  And  on  the  16th  Sep- 
tember, 1857,  at  September  term  of  said  court,  said  case  was 
tried  by  jury,  John  M.  Wilson,  Judge,  presiding. 

The  evidence  for  plaintiff  was  a  mortgage  by  defendant  to 
plaintiff  of  the  brig  Lowell,  as  follows : 

To  all  to  whom  these  Presents  shall  come,  greeting: 

Know  ye,  That  I,  Charles  G.  Kitton,  of  the  town  of  St.  Clair,  in  the  State 
of  Michigan,  and  sole  owner  of  the  brig  or  vessel  called  the  Lowell,  of  Buffalo, 
of  the  burthen  of  two  hundred  and  fifty-five  90-95  tons,  or  thereabouts,  of  the 
first  part,  being  justly  indebted  to  Watson  A.  Fox,  of  the  city  of  Bufi  ,, 
State  of  New  York,  of  the  second  part,  in  the  sum  of  five  thousand  four  hun- 
dred dollars,  upon  part  of  the  purchase  money  of  said  vessel,  have,  for  the 
purpose  of  securing  the  payment  of  the  said  debt,  and  the  interest  thereof, 
granted,  bargained,  sold  and  mortgaged,  and  by  these  presents  do  grant, 
bargain,  sell  and  mortgage  unto  the  said  party  of  the  second  part,  his  [  *520  ] 
executors,  adm.'nistrators  and  assigns,  all  said  brig  or  vessel,  together  with 
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all  the  masts,  bowsprit,  sails,  boat,  anchors,  cables,  and  all  other  necessaries 
thereunto  appertaining  and  belonging.  The  certificates  of  the  enrollment, 
of  wiiich  said  brig  Lowell,  or  vessel,  is  as  follows,  to-wit: 

ENROLLMENT. 

No.  44,  Temporary  District  of  Buffalo  Creek,  "I 
PORT  OF  BUFFALO.  J 

In  conformity  to  an  act  of  Congress  of  the  United  States  of  America,  en- 
ti  led  "An  act  for  enrolling  and  licensing  ships  and  vessels,"  etc.,  passed  the 
18th  February,  1793,  and  "An  act  to  regulate  the  foreign  and  coasting  trade 
in  the  Northern,  North-eastern  and  North-western  frontiers  of  the  United 
States,  and  for  other  purposes,"  passed  the  2nd  March,  1831;  and  "An  act 
to  provide  for  the  better  security  of  the  lives  of  passengers  on  board  vessels 
propelled  in  whole  or  in  part  by  steam,"  passed  7th  July,  1838.  And  also, 
"An  act  to  provide  for  recording  Ihe  conveyances  of  vessels,  and  for  other 
purposes,"  passed  July  30,  1860,  Charles  G.  Kitton,  of  St.  Clair,  Michigan, 
having  taken  or  subscribed  the  oath  required  by  the  said  acts,  and  having 
sworn  that  he  is  a  citizen  of  the  United  States,  and  sole  owner  of  the  brig  or 
vessel  called  the  Lowell,  of  Buffalo,  whereof  Charles  G.  Kitton  is  at  present 
master,  and  as  he  hath  sworn,  a  citizen  of  the  United  States;  and  that  the 
said  ship  or  vessel  was  built  at  Buffalo,  New  York,  in  the  year  1848,  as  ap- 
pears by  her  last  enrollment,  dated  at  this  port,  Februaiy  22nd,  1853,  No.  9, 

now  surrendered having  changed  owners. 

And  the  said  enrollment  having  certified  that  the  said  brig  or  vessel  has  one 
deck,  and  two  masts,  and  that  her  length  is  one  hundred  and  twenty-one  feet 
and  seven  inches,  (121ft.  7  in.,),  her  breadth  twenty-four  feet  and  two  inches, 
(24  ft.  2  in.,)  her  depth  nine  feet  and  four  and  three-fourths  inches,  (  9  ft.  41 
in.,)  and  that  she  measures  two  hundred  and  fifty-five  tons,  90  ninety-fifths; 
that  she  is  a  brig,  has  a  scroll  and  head. 

And  the  said  Charles  G.  Kitton  having  agreed  to  the  description  and  meas- 
urement above  specified,  and  sufficient  security  having  been  given,  in  con- 
lomiity  with  the  tennsof  said  acts,  the  said  brig  has  been  enrolled  at  the  port 
of  Buffalo,  New  York. 

Given  imder  my  ha,nd  seal  of  office,  at  the  Port  of  Buffalo, 
[l.  s.]  in  the  said  district,  this  25th  day  of  March,  in  the  year 

one  thousand  eight  hundred  and  fifty-four. 

D.  HOFFMAN, 

Dep.  Collector. 

To  have  and  to  hold  the  said  brig  Lowell,  or  vessel,  tackle,  apparel,  furni- 
ture, and  appurtenances  thereunto  belonging,  unto  him,  the  said  Watson  A. 
Fox,  his  executors,  administrators  and  assigns,  to  the  sole  and  only  proper 
use,  benefit  and  behoof  of  him,  the  said  Watson  A.  Fox,  his  executors,  admm- 
istrators  and  assigns  forever. 

Provided,  always,  and  the  condition  of  these  presents  is  such,  that  if  the 
said  party  of  the  first  part,  his  executors  or  administrators,  shall  pay  or  cause 
to  be  paid  to  the  said  party  of  the  second  part,  his  executors,  administrators 
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or  assigns,  the  debt  aforesaid,  with  the  interest  thereof,  from  the  twenty- 
third  day  of  March,  1853,  in  manner  following,  to  wit: 

Four  hundred  dollars  and  interest  thereon,  in  sixty  days  from  March  23rd. 

Twelve  hundred  and  fifty  doUars,  and  interest  thereon,  in  three  months 
from  March  23rd. 

Twelve  hundred  and  fifty  dollars,  and  interest  thereon,  in  six  months  from 
March  23rd. 

The  same  being  James  Baby's  notes,  indorsed  by  Charles  G.  Kit-  [  *521  ] 
ton,  dated  March  23rd,  1854,  and  payable  at  White's  Bank  of  Buffalo,  with 
interest. 

Twelve  hundred  and  fifty  dollars,  with  interest  thereon,  in  fifteen  months 
from  JIarch  23rd,  1854. 

Twelve  hundred  and  fifty  dollars,  and  interest  thereon,  in  eighteen  months 
from  March  23rd,  1854,  being  James  Baby's  drafts,  indorsed  by  Charles  G. 
Ki  ton,  accepted  by  E.  J.  Merrick,  and  payable  at  the  Sackett's  Harbor  Bank, 
at  Buffalo,  with  interest,  amounting  in  aU  to  fifty-four  hundred  dollars  ;  then 
these  presents  shall  be  void  and  of  no  effect,  subject,  however,  to  the  pro- 
visions hereinafter  contained,  and  the  said  party  of  the  first  part  does  agree 
to  pay  the  same  accordingly. 

But  if  default  be  made  in' such  payment,  or  if  the  said  party  of  the  second 
part  shall  at  anytime  deem  himself  in  danger  of  losing  the  said  debt,  or  any 
part  thereof,  by  delaying  the  collection  thereof  until  the  expiration  of  the 
time  above  limited  for  the  payment  thereof,  the  said  party  of  the  second  part 
is  authorized  to  take  possession  of  the  said  brig  Lowell,  or  vessel,  and  all  the 
liefore-mentioned  property  and  appurtenances,  at  any  time  either  before  or 
after  the  expiration  of  the  time  aforesaid,  and  to  sell  and  convey  the  same, 
or  so  much  thereof  as  may  be  necessaiy  to  satisfy  the  said  debt,  interest  and 
reasonable  expenses,  after  a  notice  of  ten  days,  to  be  given  by  advertising 
daily  in  the  Buffalo  Commercial,  and  a  daily  paper  in  Detroit,  Michigan,  and 
to  retain  the  same  out  of  the  proceeds  of  such  sale  ;  the  overplus  (if  any)  to 
belong  and  be  returned  to  the  said  party  of  the  first  part. 

And  it  is  further  agreed,  That  on  such  sale,  the  party  of  the  second  part, 
his  executors,  administrators  or  assigns,  may  become  the  purchaser  or  pur- 
chasers. 

And  the  said  party  of  the  first  part  does  further  covenant  and  agree  to  and 
with  the  said  party  of  the  second  part,  his  executors,  administrators  and  as- 
signs, that  he  will  procure  the  said  brig  Lowell,  or  vessel,  to  be  insured  against 
loss  or  damage  by  fire,  and  also  against  all  marine  risk  and  disasters,  in  some 
good  and  responsible  insurance  company  or  companies,  to  be  selected  or  ap- 
proved by  the  said  party  of  the  second  part,  for  an  amount  at  least  equal  to 
the  amount  which  shall  from  time  to  time  remain  unpaid  upon  the  said  in- 
debtedness, and  that  he  will  keep  such  policy  or  policies  of  insurance  re- 
newed from  time  to  time,  and  will  keep  the  same  assigned  to  the  said  party 
of  the  second  part  until  the  said  indebtedness  is  paid,  as  a  collateral  security 
for  the  payment  of  said  indebtedness.  And  if  the  said  party  of  the  first 
part  shall  at  any  time  fail  to  procure  and  assign  such  policy  or  policies  of  in- 
surance, or  shall  fail  at  any  time  to  renew  the  same,  the  said  party  of  the 
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second  part,  his  executors,  administrators  or  assigns,  are  hereby  authorizeil  to 
renew  such  policy  or  policies  of  insurance,  and  the  amount  which  he  shall  lie 
compelled  to  pay  therefor  shall  be  considered  a  part  of  the  indebtedness  hereby 
intended  to  be  secured,  and  shall  be  repaid  to  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  on  demand,  with  interest  from 
the  time  of  such  payment. 

■  In  Witness  Whereof,  Tlie  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal,  this  twenty-third  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-four. 

Wliicli  was  duly  recorded  in  tlie  book  of  mortgages  at  De- 
troit, by  the  deputy  collector, 

[•^522]  And  thereupon  the  plaintiff,  for  the  purpose  of  fur- 
ther sustaining  the  issue  on  his  part,  introduced  as  a  witness  in 
the  said  cause,  James  Van  Imoazen,  who  being  first  duly 
sworn,  testified  as  follows  : 

I  knew  both  plaintiff  and  defendant  in  the  spring  and  summer 
of   1855.      I  was  the  agent  of  the  said  plaintiff"  at  Chicago.     I 
remember  the  time  and  the  circumstances  of  the  replevy  of  the 
brig  Lowell  in  this  suit.     I  acted  as  the  agent  of  the  said 
plaintiff  in  making  said  replevy.     A  few  days  before  the  replevy 
of  the  brig  Lowell,  I  received  a  letter  from  the  plaintiff',  inform- 
ing me  that  the  brig  had  sailed  for  Chicago,  and  requesting  me 
to  assist  the  defendant,  Capt.  Kitton,  in  procuring  a  cargo  to 
Buffalo,  and  also  to  collect  the  up  freight  of  the  brig  on  his 
account.     After  receiving  the  letter,  and  on  learning  that  the 
brig  Lowell  had  arrived  in  port,  I  went  in  search  of  the  master, 
Capt.  Kitton,  and  found  him  on  board  the  brig,  then  lying  at  or 
near  the  foot  of  Michigan  Avenue,  in  the  Chicago  river,  where 
I  think  she  was  discharging  part  of  her  cargo.     I  commenced  a 
conversation  with  him  about  a  return  cargo,  and  told  him  that  I 
was  instructed  by  Mr,  Fox  to  assist  him  in  procuring  a  cargo  to 
Buffalo,  and  that  I  was  ready  to  do  so.     He  said  he  did  not 
want  to  ffo  to  Buffalo.     That  he  knew  Mr.  Fox,  and  liad  had 
trouble  with  him  the  winter  before,  and  that  he  did  not  want  to 
go  where  Mr.  Fox  was.     I  asked  him  what  he  proposed  to  do 
with  the  brig.     He  said  he  thought  he  would  go  after  a  load  of 
lumber.     I  then  left  him  and  immediately  informed  Mr.  Fox 
either  by  letter  or  telegrapli,  that  Capt.  Kitton  refused  to  take 
a  cargo  for  Buffalo.     And  I  was  thereupon  instructed  by  Mr. 
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Fox  to  get  possession  of  the  brig  under  the  chattel  mortgage,  if 
Capt.  Kitton  still  refused  to  take  a  cargo  for  Buffalo.  I  then 
got  the  sheriif  of  Cook  county  to  go  with  ine,  and  went  on  hoard 
the  brig,  then  lying  in  the  South  Branch  of  Chicago  river,  where 
it  had  been  removed,  as  I  understood,  to  complete  the  discharge 
of  her  cargo,  I  saw  Capt.  Kitton  there.  I  told  him  I  was  in- 
structed by  Mr.  Fox  to  take  possession  of  the  brig,  unless  he 
would  receive  a  cargo  for  Buffalo.  I  told  him  that  freights  were 
good,  and  advised  him  to  take  a  cargo  for  Buffalo.  Said  he  did 
not  want  to  go  to  Buffiilo.  I  then  showed  him  the  chattel 
mortgage,  previously  in  evidence,  and  demanded  possession  of 
the  hr'iir  under  it  for  Mr.  Fox. 

Capt  Kitton  refused  to  give  me  possession  of  the  brig,  and  I 
immediately  informed  Mr.  Fox  of  this  refusal  and  received  in 
reply  a  telegraphic  dispatch  instructing  me  to  replevy  the  brig 
at  once;  and  I  did  so.  It  was  several  days  between  my  first 
interview  with  Capt.  Kitton  and  the  replevying  of  the  brig. 
After  getting  possession  of  the  brig,  I  had  her  repaired,  put 
another  captain  on  board,  and  sent  her  with  a  full  [  *523  J 
freight  to  Buffalo.  "When  I  showed  Capt.  Kitton  the  mort- 
o'ao;e,  he  acknowleds^ed  that  he  executed  it. 

Ko  objections  to  the  delivery  of  the  vessel  were  made  by 
Capt.  Kitton,  on  the  ground  that  she  was  not  unloaded. 

The  defendant  thereupon,  for  the  purpose  of  proving  the  issue 
on  his  part,  offered  in  evidence  and  read  to  the  jury  the  depo- 
sition of  John  E.  Kitton,  in  substance  as  follows: 

I  am  acquainted  with  the  defendant,  Charles  G.  Kitton.  I 
am  not  acquainted  with  the  plaintiff.  I  know  the  brig  Lowell. 
I  know  that  on  the  4th  day  of  December,  A.  D.  1854,  Charles 
G.  Kitton  wi-ote  a  letter  to  Watson  A.  Fox,  a  true  copy  of  which 
is  hereto  attached  and  marked  "  Exhibit  A,"  which  letter  I 
compared  with  the  copy  hereto  attached,  and  then  placed  the 
same  in  the  post-office  at  St.  Clair,  directed  to  "Watson  A.  Fox, 
Buffalo,  ]!^ew  York.  I  know  that  afterwards,  in  the  same  month 
of  December,  my  brother,  Charles  G.  Kitton,  received,  through 
the  post-office,  a  letter  from  the  said  Fox,  which  letter  is  hereto 
annexed  and  marked  "  Exhibit  B."  After  the  reception  of  Mr. 
Fox's  letter,  a  note  was  executed  by  James  F.  Baby  and  indorsed 
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by  Charles  G.  Kitton  and  myself,  which  note  bears  date,  St. 
Clair,  23rd  December,  1854,  and  is  hereto  attached  and  marked 
"  Exhibit  C."  This  note  was  inclosed  in  a  letter  and  directed 
to  "Watson  A.  Fox,  Buffalo,  New  York,  and  sent  to  him  by  mail. 
I  never  received  any  letter  from  the  plaintiff  in  relation  thereto. 

EXHIBIT  A. 

St.  Clair,  Atli  Dcc'r,  1854. 
W.  A.  Fox,  Esq.,  Buffalo, 

Dear  Sir  : — Owing  to  the  bad  luck  witli  the  vessel,  and  breaking  of 
tlie  Welland  Canal,  where  we  were  detained  nearly  six  weeks,  and  the  failure 
of  E.  Gr.  Merrick  &  Co.,  we  are  under  the  necessity  of  asking  an  extension  of 
time  on  each  of  our  notes,  for  six  months,  which  we  Irust  you  will  use  your 
interest  to  procure.  The  tightness  of  the  money  market  in  Canada  is  such, 
that  our  Mr.  Baby  is  quite  unable,  under  any  circumstances,  to  raise  funds  to 
meet  the  note  now  due.  The  last  two  notes  we  could  meet,  if  we  could  get 
eighteen  months  on  the  one  due. 

The  vessel  is  now  laid  up,  where  we  intend  to  make  the  necessary  repairs, 
and  fit  her  out  for  an  early  spring  business,  provided  we  can  get  the  necessary 
extension.  Mr.  Baby  has  still  two  cargoes  of  staves  ready  for  shipping,  which 
we  will  take  in  the  spring,  provided  we  can  get  nothing  better. 

C.  G.  KITTON. 


EXHIBIT  B. 


Buffalo,  Dec.  22,  1855. 


Capt.  Charles  G.  Kitton, 

St.  Clair,  Mich. 
Dear  Sir: — Yours  of  the  4th  is  received.  If  I  extend  the  time  on  the 
note  past  due,  you  must  give  me  a  new  note,  vrith  good  indorsers  on  it. 
[  *524 ]  Where  is  the  Lowell  laid  up?  In  what  port,  and  how  far  from  any 
buildings?  I  have  to  notify  the  Insurance  Company,  and  obtain  their  accept- 
ance of  the  place  where  laid  up,  or  the  policy  won't  be  good.  Please  write  me 
at  once.  Yours  Truly,  W.  A.  FOX. 

EXHIBIT  C.  . 

St.  Clair,  2Srd  Dec'r,  1854. 
$1,315,627. 

On  the  first  day  of  July,  one  thousand  eight  hundred  and  fixty-six,  for 
value  received,  I  promise  to  pay  Charles  G.  Kitton  or  order,  at  "White's  Bank, 
in  Buffalo,  the  sum  of  one  thousand  three  hundred  and  fifteen  dollars  and 
sixty-two  cents,  with  interest.  JAMES  F.  BABY. 

Indorsed,        Charles  G.  Kitton, 
John  E.  Kitton. 

Defendant  then  read  the  deposition  of  Augustus  Van  Buren, 
in  substance  as  follows: 
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I  am  acquainted  witli  the  parties,  both  plaintiif  and  defend- 
ant; I  have  been  acquainted  with  the  defendant,  Charles  G. 
Kitton,  over  two  years;  I  have  been  acquainted  with  the  plain- 
tiff, Watson  A.  Fox,  since  the  latter  part  of  April  last  past;  I 
am  an  attorney  and  counsellor  at  law;  I  am  no  relation  to  either 
of  the  parties  to  this  suit;  I  know  the  brig  Lowell;  on  or  about 
the  twelfth  day  of  February,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty -five,  the  brig  Lowell  was  advertised 
to  be  sold,  under  a  mortgage  from  the  defendant  to  the  plaintifi", 
by  one  Horatio  iN^.  Farnham,  as  assignee  of  said  plaintiff;  by 
the  advertisement,  the  sale  was  to  take  place  on  the  22nd  day 
of  February,  last  mentioned;  on  or  about  the  twentieth  of  Feb- 
ruary, aforesaid,  I,  as  the  solicitor  for  said  defendant,  (Kitton,) 
commenced  a  suit  in  chancery,  in  the  Circuit  Court,  for  the 
county  of  St.  Clair,  in  chancery,  against  the  said  Farnham,  and 
the  plaintiff,  Fox,  and  obtained  an  injunction  from  said  court, 
restraining  the  said  Farnham  and  Fox,  their  counsellors,  attor- 
neys, solicitors  and  agents,  from,  in  any  manner,  proceeding 
\\'itli  said  sale  of  said  brig  Lowell. 

On  the  twenty-second  day  of  Februarj'-,  aforesaid,  I  served 
said  injunction  upon  the  agent  of  said  Farnham,  while  he  was 
proceeding  with  the  sale  of  said  brig  Lowell.  In  the  latter 
part  of  April  last  past,  I  went  to  Buffalo,  as  the  agent  of  the 
defendant,  Charles  G.  Kitton,  for  the  purpose  of  settling  the 
matter  in  relation  to  the  brig  Lowell,  between  the  plaintiff  and 
defendant.  I  was  attorney  in  a  suit  in  the  Circuit  Court  for  the 
county  of  St.  Clair,  in  chancery,  for  the  defendant,  against 
Watson  A.  Fox  and  Horatio  ]^.  Farnham,  in  reference  to  the 
brig  Lowell,  which  said  suit  the  said  Kitton  sti23ulated  to  dis- 
continue, without  costs,  by  a  written  stipulation,  a  copy  of  which 
is  hereby  annexed,  and  marked  "Exhibit  D."  The  [*525] 
stipulation  was  entered  into  by  request  of  the  said  Fox,  and  the 
conditions  contained  in  his  letter  of  May  19th,  1855,  and  here- 
tofore marked  "Exhibit  C."  I  sent  to  said  Fox  a  duplicate  of 
that  stipulation.  Xn  my  ofiice,  at  St.  Clair,  the  said  agent 
delivered  to  Charles  G.  Kitton,  in  my  presence,  the  note  hereto 
attached,  and  marked  "  Exhibit  C,"  in  the  testimony  of  John  E. 
Kitton. 
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EXHIBIT  B. 


Buffalo,. May  \0,  1855. 


A.  Van  Burex,  Esq.  St.  Clair, 

Dmr  Sir: — I  find  it  impossible  to  leave  here,  as  I  anticipated  when  yon  WiiH 
here.  Please  make  ms  a  proposition  for  a  settlement,  and  payment  of  the 
amount  my  due  on  the  brig  LoweU,  and  if  it  is  a  favorable  one,  I  will  accept 
it.  In  the  meantime,  I  will  inform  you  that  I  have  instructed  Mr.  Grace  to 
discontinue  my  or  Farnham's  suit  ag-ainst  the  brig  LoweU.  Have  you  dis- 
continued Mr.  Kitton's  suit?  Please  state  in  your  letter  to  me  that  the  suit 
has  been  discontinued.  The  Lowell  should  be  insured  before  she  leaves  poi-t, 
for  my  benefit.  Has  this  been  attended  to?  Please  let  me  hear  from  you,  and 
name  the  Co.  that  has  insured  her. 

Yours  Truly,  W.  A.  FOX. 

EXHIBIT  C. 

Buffalo,  May  19,  1855. 
A.  Van  Buren,  Esq.,  Attorney,  &c., 

For  Charles  G.  Kitton,  St.  Clair, 

Dear  Sir: — I  acknowledge  the  receipt  of  your  letter  of  the  17th  inst. 

Charles  G.  Kitton  is  owing  me  some  f  4,500  on  his  and  Baby's  paper,  secured 
by  a  mortgage  made  by  said  Kitton  to  me,  upon  the  brig  Lowell,  which  amount 
he  has  neglected  and  refused  to  pay.  In  February  last,  H.  N.  Farnham,  at 
that  time  an  assignee  of  said  mortgage,  commenced  a  foreclosure  of  the  same; 
said  Kitton  served  an  injunction  upon  Farnham  and  myself,  and  stopped  the 
sale.  In  March  last,  said  Kitton,  at  great  expense,  and  in  defiance  of  all  law, 
undertook  to  deprive  me  of  my  legal  rights,  and  to  prejudice  my  interest  in 
said  vessel,  by  cutting  her  through  the  ice,  and  taking  her  into  a  foreign 
countiy,  since  which  time  he  has  had  a  fuU  crew  on  boai'd,  at  a  very  heavy 
expense,  which  either  he  or  myself  has  got  to  pay,  as  j^ou  have  infonned  me 
the  vessel  now  lies  in  Canada,  where,  you  say,  she  shall  remain  the  balance  of 
the  season,  unless  I  comply  with  his  unreasonable  and  dictatorial  requests.  I 
have,  for  one  year,  been  very  lenient  to  Mr.  Kitton,  and  don't  much  like  to 
have  favors  extorted  from  me.  Mr.  Kitton  honestly  owes  me  this  debt,  and 
all  I  want  is  my  pay.  Either  Mr.  Kitton  or  myself  is  losing  money,  by  allow- 
ing the  vessel  to  remain  so  long  idle,  unemployed,  and  under  expense,  which 
must  be  heavy. 

Taking  all  the  circumstances  into  consideration,  I  will  consent  to  the  follow- 
ing terms  of  settlement: 

The  suit  commenced  by  Mr.  Kitton  against  Mr.  Farnham  and  myself,  in  St. 
Clair  county,  Michigan,  shaM  be  immediately  discontinued,  without  costs  to 
f  *526  ]  me,  or  if  the  suit  cannot  be  discontinued  until  your  next  term  of  court, 
that  it  shall  be  on  that  day;  and  that  Mr.  Kitton,  to  execute  a  stipulation  at 
once,  which  he  is  to  send  to  me,  giving  me  notice  that  the  suit  has  been  dis- 
continued. 

Tlie  brig  Lowell  is  to  be  engaged  until  my  mortgage,  Kitton's  and  Baby's 
indebtedness  to  me,  is  paid,  running  between  Buffalo  and  Chicago,  and  that 
she  is  not  to  be  engaged  in  any  other  trade  without  my  knowledge  or  consent. 
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The  nt't  earnings  of  said  brig  are  to  be  paid  over  to  me  as  fast  as  earned, 
which  amounts  are  to  apply  towards  the  liquidation  of  Kitten's  and  Baby's 
indebtedness  to  me. 

If  at  any  time  Kitton  and  Baby  desire  to  give  me  a  satisfactory  paper,  I 
will  extend  a  portion  of  my  mortgage,  if  the  vessel  cannot  pay  all  this  season. 

I  will  extend  the  time  upon  my  mortgage  upon  the  brig  Lowell,  under  the 
foregoing  conditions. 

Tours  Truly,  W.  A.  FOX. 

EXHIBIT  D. 

STATE  OF  MICHIGAN. 

The  Circuit  Coukt  for  the  Coukty  of  St.  Clair.     In  Chancery. 
Charles  G.  Kitton, 

vs. 
Watson  A.  Fox  and 
Horatio  N.  Farnham. 

It  is  hereby  stipulated  that  the  above  suit  shall  be,  and  the  same  is  hereby 
discontinued  without  costs. 

CHARLES  G.  KITTON. 
Ma7j  22d,  1855. 

Horatio  N.  Farnham,  ) 

vs.  > 

Charles  G.  Kitton.       ) 

It  is  hereby  stipulated  that  the  above  suit  may  be  discontinued  without 
costs. 

CHARLES  G.  KITl'ON. 
May  22d,  1855. 

The  counsel  for  tlie  plaintiff  then  asked  the  court  to  instruct 
the  jury  as  follows: 

1st.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant had,  previous  to  the  issuing  of  the  writ  of  replevin  in  this 
case,  made  default  in  the  payment  of  any  of  the  sums  of  money 
secured  by  the  mortgage  on  the  brig  Lowell,  and  that  the  plain- 
tiif,  by  himself  or  his  agent,  demanded  possession  of  said  brig  be- 
fore the  issuing  of  said  writ,  on  account  of  such  default,  or  his 
fear  of  losing  his  debt,  then  the  law  is  for  the  plaintiff. 

2nd.  If  the  jury  T)elieve,  from  the  evidence,  that  the  plaintiff 
and  defendant  made  an  agreement,  after  default  made  by  the 
defendant  in  the  payment  of  the  notes  or  drafts  mentioned  in  and 
secured  by  the  mortgage  on  the  brig  Lowell,  by  which  the  said 
brig  was  to  remain  in  the  possession  of  said  defendant,  on  certain 
conditions,  notwithstanding  such  default ;  then  if  the  jury  [  *527  ] 
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further  believe,  from  the  evidence,  that  the  defendant  failed  to 
observe  and  comply  with  the  conditions  of  such  agreement,  and 
that  the  said  plaintiff  thereupon,  and  before  the  issuing  of  the 
writ  of  replevin  in  this  case,  demanded  the  possession  of  said 
brig,  under  said  mortgage,  they  must  find  for  the  plaintiff. 

3rd.  The  jury  are  instructed  that  any  agreement  to  extend 
the  time  of  the  payments  of  the  money  secured  by  the  mortgage, 
Avould  not  of  itself,  suspend  or  take  away  the  right  of  the  plain- 
tiff to  take  possession  of  the  brig  Lowell,  under  the  mortgage, 
ii  he  deemed  his  debt  unsafe. 

The  third  of  which  said  instructions  so  asked  for  the  plaintiff 
was  refused  by  the  court,  and  to  the  ruling  and  decision  of  the 
court  in  refusing  said  third  instruction,  the  plaintiff,  by  his 
counsel,  excepted. 

The  defendant,  by  his  counsel,  then  asked  the  court  to  instruct 
the  jury  as  follows : 

If  the  jury  believe,  from  the  evidence,  that  the  defendant  did 
no  act  to  violate  the  contract  contained  in  the  letter  of  the  19th 
day  of  May,  1855,  or  was  prevented  by  the  acts  of  the  plaintiff' 
from  complying  with  tlie  terms  of  that  letter,  they  will  find  a 
verdict  for  the  defendant,  though  they  may  believe  that  the  de- 
fendant told  the  plaintiff's  agent,  that  he  would  not  continue  in 
the  Buffalo  and  Chicago  trade,  as  provided  in  the  proposition 
for  an  extension  of  time,  contained  in  the  letter  of  May  19th, 
1855. 

If  the  jury  find  that  the  defendant,  on  his  part,  performed  the 
contract  contained  in  the  letter  of  the  19th  May,  A.  D.  1855, 
they  will  find  a  verdict  for  the  defendant. 

That  the  letter  of  the  19th  day  of  May,  1855,  is  to  be  consid- 
ered as  an  extension  of  time,  and  a  mod'ification  of  the  mortgage, 
and  if  the  jury  find  that  the  defendant  has  kept  the  conditions 
on  his  part,  or  that  lie  was  prevented  from  performing  by  the 
act  of  the  j)laintiff,  they  will  find  a  verdict  for  the  defense. 

If  the  jury  find  a  verdict  for  defendant,  they  will  also  find 
for  him  the  value  of  the  use  of  said  property  from  the  time  of 
replevin  of  the  property  till  the  present  time. 

All  of  which  were  given  by  the  court;  and  to  the  giving  of 
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said  instructions  and  eacli  of  them,  the  plaintiff,  by  his  counsel, 
excej)ted. 

The  jniy  returned  into  court  with  the  following  verdict: — 
"  We,  the  jury,  find  for  the  defendant,  and  assess  the  damages 
at  five  thousand  two  hundred  and  seventy-five  dollars." 

And  thereupon,  the  plaintifi^,  by  his  counsel,  moved  the  court 
to  set  aside  the  verdict  of  the  jury  so  rendered  as  aforesaid,  and 
to  grant  a  new  trial  in  said  cause.  Which  motion  was  [  *528  ] 
overruled  by  the  court,  and  judgment  rendered  on  said  verdict. 

The  refusal  of  the  court  to  allow  the  plaintiff  to  introduce 
evidence  of  the  way  in  which  said  defendant  understood  the 
proposition  of  said  plaintiff  contained  in  his  letter  Qf  May  19th, 
1855,  the  refusal  of  the  court  to  give  the  third  instruction  asked 
for  by  the  plaintiff,  the  giving  of  the  instructions  asked  for  by 
the  said  defendant,  and  the  overruling  of  said  plaintiff 's  motion 
for  a  new  trial,  are  now  assigned  for  error. 

ScATES,  McAllister,  Jewett  &  Peabody,  for  Plaintiff  in 
Error. 

E.  Yan  Buken,  and  Shumwat,  Waite  &  Towne,  for  De- 
fendant in  Error. 

Beeese,  J.  The  questions  in  this  case  arise  out  of  the  refusal 
of  the  court  below  to  give  the  third  instruction  asked  by  the 
plaintiff,  and  giving  the  instructions  asked  by  the  defendant. 

To  determine  these  correctly,  the  facts  must  be  understood. 
The  action  was  replevin  for  the  brig  Lowell,  in  which  the  right 
of  possession  was  the  controlling  question.  The  plaintiff  claimed 
the  right  to  the  immediate  possession  of  the  brig,  in  virtue  of 
a  chattel  mortgage,  executed  by  the  defendant  to  him  on  the 
3rd  day  of  March,  1854,  to  secure  certain  notes.  One  of  these 
notes,  for  $1,200,  payable  six  months  after  date,  having  become 
due,  the  defendant,  on  the  4th  December,  1854,  wrote  as  follows 
to  the  plaintiff:  "We  are  under  the  necessity  of  asking  an 
extension  of  time  on  each  of  our  notes  for  six  months.  The 
last  two  notes  we  could  meet  if  we  could  get  eighteen  months 
on  the  one  due."     On  the  22nd  December,  the  plaintiff  replies : 
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"  If  I  extend  the  time  on  the  note  past  due,  you  must  give  me 
a  new  note,  with  good  indorsers  on  it." 

On  the  23rd  of  December,  a  note,  with  two  indorsers,  was 
sent  by  mail  to  the  plaintiff,  but  not  in  conformity  with  the  pro- 
posals in  defendant's  letter  of  the  4th  December.  In  that 
letter,  he  asks  for  eighteen  months  on  the  note  past  due,  to 
which  plaintiff  assented  as  above.  Now,  the  note  executed  and 
sent  by  mail  was  payable  some  days  beyond  the  eighteen  months, 
but  as  no  point  is  made  on  that  by  the  plaintiff,  it  will  not  be 
considered.  The  indorsers  were  shown  to  be  good,  though, 
perhaps,  not  satisfactory  to  the  plaintiff. 

On  the  22nd  February,  1855,  the  plaintiff  undertook  to  sell 
the  brig,  she  being  in  the  waters  of  the  State  of  Michigan, 
under  his  chattel  mortgage,  whereupon  the  defendant  obtained 
[  *529  ]  an  injunction  in  the  Circuit  Court  of  St.  Clair  county, 
in  that  State,  to  prevent  the  sale. 

Wliile  matters  were  in  this  condition,  a  proposition  for  a 
settlement  of  their  differences  was  entertained  by  the  parties, 
which  resulted  in  the  following  letter  from  the  plaintiff  to  the 
attorney  of  the  defendant: 

Buffalo,  May  19, 1855. 
A,  Van  Buren,  Esq., 

Attorney  for  Charles  G.  Kitton,  St.  Clair. 
Dear  Sir:  I  acknowledge  the  receipt  of  your  letter  of  the  17th  inst- 
Charles  G.  Kitton  is  owing  me  some  $4,500  on  his  and  Baby's  paper,  secured 
by  a  mortgage,  made  by  Kitton  to  me,  upon  the  brig  Lowell,  which  amount 
he  has  neglected  and  refused  to  pay.  In  February  last,  H.  N.  Famham,  at 
that  time  an  assignee  of  said  mortgage,  commenced  a  foreclosure  of  the  same. 
Said  Kitton  served  an  injunction  upon  Famham  and  myself,  and  stopped  the 
sale.  In  March  last,  said  Kitton,  at  great  expense,  and  in  defiance  of  all  law, 
undertook  to  deprive  me  of  my  legal  rights,  and  to  prejudice  my  interest  in 
said  vessel,  by  cutting  her  through  the  ice,  and  taking  her  into  a  foreign 
country,  since  which  time  he  has  had  a  full  crew  on  board,  at  a  veiy  heavy 
expense,  which  either  he  or  myself  has  got  to  pay,  as  you  have  informed  me 
the  vessel  now  lies  in  Canada,  where,  you  say,  she  shall  remain  the  balance 
of  the  season,  unless  I  comply  with  his  unreasonable  and  dictatorial  requests. 
I  have,  for  one  year,  been  very  lenient  to  Mr.  Kitton,  and  don't  hke  much  to 
have  favors  extorted  from  me.  Mr.  Kitton  honestly  owes  me  this  debt,  and 
all  I  want  is  my  pay.  Either  Mr.  Kitton  or  myself  is  losing  money  by  allow- 
ing the  vessel  to  remain  so  long  idle,  unemployed  and  under  expense,  which 
must  be  heavy.  Taking  all  the  circumstances  into  consideration,  I  will  con- 
sent to  the  following  terms  of  settlement :  The  suit  commenced  by  Mr.  Kit- 
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ton  against  Mr.  Famham  and  myself,  in  St.  Clair  county,  Michigan,  shall  be 
immediately  discontinued,  without  costs  to  me;  or,  if  the  suit  cannot  be  dis- 
continued until  your  next  term  of  court,  that  it  shall  be  on  that  day;  and  that 
Mr.  Kitton,  to  execute  a  stipulation  at  once,  which  he  is  to  send  to  me,  giving 
me  notice  that  the  suit  has  been  discontinued.  Tlie  brig  Lowell  is  to  be  en- 
gaged until  my  mortgage,  Eitton's  and  Baby's  mdebtedness  to  me,  is  paid, 
running  between  Buffalo  and  Chicago,  and  that  she  is  not  to  be  engaged  in 
any  other  trade  without  my  knowledge  or  consent.  The  net  earnings  of  said 
brig  are  to  be  paid  over  to  me  as  fast  as  earned,  which  amounts  are  to  ap- 
ply towards  the  liquidation  of  Kitten's  and  Baby's  indebtedness  to  me.  If, 
at  any  time,  Kitton  and  Baby  desire  to  give  me  satisfactory  paper,  I  will  ex- 
tend a  portion  of  my  mortgage,  if  the  vessel  cannot  pay  all  this  season .  I  will 
extend  the  time  upon  my  mortgage  upon  the  brig  Lowell  under  the  foregoing 
conditions. 

The  suits  were  discontinued  as  proposed. 

The  morti^aiJ-e  of  the  brio;  contains  this  clause:  "But  if 
default  be  made  in  such  payment,  or  if  the  said  party  of  the 
second  j^art  shall,  at  any  time,  deem  himself  in  danger  of  losing 
the  said  debt,  or  any  part  thereof,  by  delaying  tlie  collection 
thereof  until  the  expiration  of  the  time  above  limited  for  the 
payment  thereof,  the  said  party  of  the  second  part  is  authorized 
to  take  possession  of  the  said  brig  Lowell,  or  vessel,  etc.,  and 
to  sell  and  convey  the  same,  or  so  much  thereof  as  may  [  *530  ] 
be  necessary  to  satisfy  the  said  debt,  interest  and  reasonable 
expenses,"  etc. 

It  is  insisted  by  the  defendant  that  this  agreement  of  19th 
May,  1855,  is  a  new  contract,  abrogating,  proj)rio  vigore,  this 
stipulation  in  the  mortgage,  and  his  counsel  argue,  with  much 
apparent  confidence  and  great  ingenuity,  that  such,  and  no  less, 
is  the  effect  of  this  letter;  that  it  was  a  compromise  grounded 
on  their  mutual  fears,  and  so  long  as  the  defendant  complied 
with  the  conditions  prescribed  in  that  letter,  the  plaintiff  could 
not  take  possession  of  the  brig. 

We  must  suppose  that  the  plaintiff  is  a  man  of  at  least  ordi- 
nary sense  and  intelligence,  having  tolerable  knowledge  of  his 
rights,  and  a  desire  to  protect  them.  Being  such  a  man,  it  is 
scarcely  probable  he  would  give  up  the  best  kind  of  security  for 
that  of  an  inferior  nature.  The  power  to  sell  under  the  mort- 
^,^^6,  for  the  reason  therein  stated,  imparted  the  highest  value 
to  it,  and  that  the   plaintiff  should  surrender  it,  without  some 
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equivalent,  is  not  reasonable,  and  lie  cannot  be  held  so  to  liave 
done,  except  npon  satisfactory  proof. 

If  the  letter  of  May  19tli  is  to  be  considered  a  contract,  it 
must  have,  like  other  contracts,  a  reasonable  construction,  ac- 
cording to  the  intention  of  the  parties,  to  be  gathered  from  the 
instrument  itself,  and  manifested  by  the  vt'ords  used,  keeping  in 
view,  all  the  time,  the  subject  matter  of  the  contract.  What 
was  the  subject  matter  of  this  contract?  "What  most  engaged 
the  minds  of  the  parties?  An  extension  of  time  of  payment, 
and  the  security  to  be  given,  if  the  extension  was  allowed,  and 
as  incidental,  the  employment  of  the  vessel  and  the  appropria- 
tion of  her  earnings.  Kot  the  most  remote  allusion  is  made  to 
a  release  of  any  higher  security  the  plaintiff  possessed,  or  even 
to  a  relaxation  of  the  power  he  held  over  the  vessel  by  the 
morto-ao;e. 

Had  it  been  in  the  contemplation  of  the  parties  that  this  val- 
uable power  was  to  be  relincpiished  by  tlie  plaintiff,  it  is  incom- 
j)rehensible  that  business  men — for  such  the  parties  appear  to 
be — should  not  have  distinctly  provided  for  it,  and  not  left  it  to 
mere  inference. 

"  The  brig  Lowell  is  to  be  engaged,  until  my  mortgage.  Kit- 
ton's  and  Baby's  indebtedness  to  me,  is  paid,  running  between 
Buffalo  and  Chicago,  and  she  is  not  to  be  engaged  in  any  other 
trade  without  my  knowledge  or  consent."  This  is  a  very  clear 
stipulation,  and  shows,  that  the  plaintiff,  notwithstanding 
additional  security  was  given,  on  the  time  beiiig  extended, 
claimed  the  benefit  of  his  whole  mortgage,  and  as  a  further  pre- 
caution, the  plaintiff,  living  at  Buffalo,  and  his  agent,  Van  Inwa- 
['^531  ]  zen,  in  Chicago,  admonished  by  the  attempt  to  which  the 
plaintiff  alludes  in  his  letter  of  May  nineteenth,  of  the  defendant 
to  deprive  him,  in  March  preceding,  of  this  property,  by  cutting 
her  out  of  the  ice,  and  taking  her  to  a  foreign  jurisdiction,  to 
remain  idle,  with  a  full  crew  on  board,  at  a  heavy  expense,  for 
which  the  vessel  was  liable,  he  expressly  stipulates  that  she  shall 
remain,  until  his  debt  is  paid,  under  his  own  eye,  in  a  particular 
trade,  and  her  net  earnings  paid  over  to  him  as  fast  as  earned. 
He  engages,  further,  to  extend  the  time  on  the  mortgage,  if  sat- 
isfactory paper  was  given  him  in  lieu  of  that  which  he  then  held, 
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given  liim  hj  tlie  defendant,  and  wliicli  lie  conld  not  have  deemed 
satisfactoiy,  provided  the  vessel  could  not  pay  all  that  season. 
Great  indulgence  and  liberality  seem  to  have  been  extended  to- 
wards the  defendant,  notwithstanding  the  conduct  with  which 
the  plaintiff  had  reproached  him,  and  the  unfair  treatment  he 
complains  he  had  received  at  the  hands  of  the  defendant. 

Kecurring  to  the  terms  of  the  mortgage,  it  provides  for  takiiig 
jjossession,  not  only  on  default  of  payment,  but  if  the  plaintiff 
shall,  at  any  time,  deem  himself  in  danger  of  losing  the  debt,  or 
any  part  of  it,  by  delaying!  its  collection  until  the  ex23iration  of 
the  time  limited  for  its  payment. 

The  object  of  both  parties  being,  the  one  to  give,  and  tha 
other  to  possess,  the  highest  security  for  the  payment  of  the 
money,  and  mutual  confidence  then  existing  between  them,  the 
jilaintiff  was  constituted  the  sole  judge  of  the  crisis  in  which  he 
could  act,  and  however  long  the  time  may  have  been  extended 
within  which  to  pay  the  debt,  or  whatever  additional  personal 
security  may  have  been  asked  and  given,  they  necessarily  come 
under  the  stipulations  in  the  mortgage,  and  are  to  be  governed 
and  controlled  bv  them.  If  default  was  made  on  the  new  se- 
curity,  it  is  not  doubted  that  the  plaintiff'  could  take  possession 
and  sell;  equally  so,  if  at  any  time  after  the  extension  and  new 
security  given,  he  should  judge  he  was  in  danger,  notwithstand- 
ing all  his  caution,  of  losing  the  debt  thus  attempted  to  be  se- 
cured; it  is  so  "nominated  in  the  bond."  There  is  nothing  in 
the  whole  transaction  of  May  nineteenth,  manifesting  an  inten- 
tion, by  either  party,  to  abridge  the  power  the  plaintiff  had 
acquired  by  his  moftgage  ;  that  was  to  remain  in  full  force,  and 
if  the  plaintiff  shall,  in  the  language  of  defendant's  counsel, 
demand  his  "pound  of  flesh,"  the  court  cannot  refuse  to  award  it. 

We  do  not  think,  with  defendant's  counsel,  that  it  was  neces- 
sary, in  this  new  arrangement  of  May  nineteenth,  "  to  reserve  " 
this  power.  The  question  is,  does  that  arrangement  take  it 
away  expressly,  or  by  any  reasonable  implication  ?  IsTo  argu- 
ment can  be  drawn  from  the  supposed  hardship  of  the  case,  as 
parties  of  full  age  are  supposed  capable  of  making  their  own 
contracts,  and  when  made,  if  they  are  not  unconscionable,  [  *532  ] 
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originating  in  fraud,  or  prohibited  by  law,  tliey  must  be  bound 
by  tliera. 

Sucli  stipulations  are  understood  to  be  the  common  rule  of 
such  sales,  and  why,  in  this  case,  it  should  be  stigmatized  as  ar- 
bitrary and  tyrannical,  not  to  be  sanctioned  by  the  court,  and  to 
be  considered,  against  the  facts  of  the  case,  as  waived,  it  is  un- 
necessary to  conjecture. 

Considering  the  many  vicissitudes  of  fortune  to  which  the 
vessels  navigating  our  seas  and  lakes  and  great  rivers,  are  sub- 
ject, it  is  but  a  mark  of  ordinary  prudence  that  the  vendor  of  a 
ship  should  fully  protect  himself,  so  far  as  he  can,  against  them, 
especially  where  the  sale  is  made  to  the  captain,  whose  powers 
over  it  are  so  much  without  control,  and  so  extensive. 

But,  it  is  urged,  the  agreement  to  run  the  vessel  between 
Buffalo  and  Chicago,  superseding,  as  it  did,  this  stipulation  in  the 
mortgage,  has  been  performed,  and  the  casus  belli  has  not  yet 
arisen.  We  have  endeavored  to  show  that  this  arrangement 
surrenders  none  of  the  plaintiff's  rights  under  the  mortgage,  and 
that  danger  of  loss  was  sufficient  to  prompt  the  party  to  act, 
though  the  time  of  payment  had  been  extended. 

The  views  we  have  presented  disapprove  of  the  ruling  of  the 
court,  in  refusing  the  third  instruction  asked  by  the  plaintiff ; 
those  of  the  defendant  which  were  given,  present  his  view  of  tlie 
case,  which  we  will  consider. 

A  recurrence  to  the  testimony  v/ill  show  the  grounds  on  which 
the  plaintiff's  agent  at  Chicago,  Tan  Inwazen,  acted  in  taking 
possession  of  the  vessel  by  a  writ  of  replevin  ;  and  the  question 
arises,  do  the  declarations  and  conduct  of  the  defendant  on  that 
occasion  amount  to  a  renunciation  of  the  agreement  of  May 
nineteenth? 

The  defendant's  counsel  insist,  that  his  declarations  that  he 
did  not  wish  to  go  to  Buffalo,  that  he  thought  he  would  go  in 
another  direction,  for  a  load  of  lumber — that  he  did  not  want 
to  go  where  the  plaintiff  was — were  but  air,  and  as  they  were 
unaccompanied  by  any  act,  manifest  nothing;  that  he  had  a  right 
to  his  own  thoughts,  and  to  utter  his  own  opinions,  he  occupying 
a  locus  pcenitentios,  and  only  to  be  c(mcluded  by  actually  sailing 
his  vessel  to  some  port  or  place  other  than  Buffalo.  These 
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wishes  and  opinions,  tliey  urge,  might  change  with  the  passing 
hour,  and  fi'om  his  refusing  to  accept  the  services  of  the  pLain- 
tift's  agent,  to  procure  a  cargo  for  Buifalo,  nothing  can  be  infer- 
red, as  he  was  not  required  to  consult  him  on  that  subject,  and 
that  they  all  do  not  make  up  a  contingency  on  which  the  plaintiff 
was  authorized  to  act. 

It  is  on  this  view  the  first  instruction  asked  by  defendant  is 
based,  and  which,  it  is  insisted,  was  properly  allowed  [*533] 
by  the  court. 

It  is  said  this  is  an  executed,  not  an  executory,  contract,  the 
terms  of  which  cannot  be  broken  by  mere  declarations — that 
they  cannot  constitute  a  breach. 

A  contract  is  said  to  be  executed  when  nothing  remains  to  be 
done  by  either  party.  '^Vllilst  any  act  remains  to  be  done,  the 
contract  is  understood  to  be  executorv,  and  the  rules  of  law 
governing  these  two  descriptions  of  contract  are,  necessarily, 
different.  Examples  and  illustrations  are  unnecessary,  as  we 
are  all  familiar  with  the  distinction. 

In  this  case,  a  part,  at  least,  of  the  consideration  of  this  new 
contract  was  executed;  the  chancery  suits  w^ere  dismissed;  the 
credit  was  extended,  and  the  possession  of  the  vessel  remained 
with  the  defendant;  but  the  condition  on  which  these  provisions 
depended  left  something  remaining  to  be  done  by  the  defendant. 
He  was  to  employ  the  vessel  in  a  particular  trade,  and  pay  over 
the  net  earnings  as  they  accrued  to  the  plaintiff.  The  contract 
for  extension  of  time  was  executory  as  to  these  conditions,  and 
necessarily  so  remained.  The  right  of  the  defendant  to  use  the 
vessel  was  upon  condition  that  he  run  her  in  the  trade  between 
Buffalo  and  Chicago,  and  paid  over  the  net  earnings  to  the  plain- 
tifi".  A  condition  in  a  contract  does  not  depend  upon  any  for- 
mal arrangements  of  the  words,  but,  as  we  have  said  of  con- 
tracts generally,  upon  the  intention  of  the  parties  as  collected, 
in  each  particular  case,  from  the  terms  of  the  contract  itself,  and 
from  the  subject  matter  to  which  it  relates.  These  clauses,  going 
to  the  whole  of  the  consideration,  must  therefore  be  read  as  a 
condition;  and  as  it  covers  the  whole  ground  of  the  contract 
and  cannot  be  severed  from  it,  or  from  any  part  of  it,  it  follows, 
necessarily,  that  a  breach  of  the  condition  is  such  a  breach  of, 
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the  whole  contract  as  to  give  the  other  party  the  right  of  avoid- 
ing or  rescinding  it  altogether. 

We  are  disposed  to  attach  more  importance,  under  the  circum- 
stances of  this  case,  to  the  conduct  and  declarations  of  the  de- 
fendant at  Chicago  than  his  counsel  seem  to  do,  and  are  disposed 
to  regard  them  as  affording  good  grounds  for  prompt  action  on 
the  part  of  the  plaintiff,  and  as  conferring  the  right  upon  him  of 
avoiding  the  contract  altogether.  The  defendant  had  agreed, 
for  the  season  ensuing  the  19th  of  May,  to  run  the  vessel  in  the 
Buffalo  and  Chicago  trade,  and  pay  over  the  net  earnings  as  fast 
as  earned,  to  the  plaintiff.  His  undertaking,  it  seems  to  us,  is 
of  that  description  and  falls  within  that  class  of  cases  to  which 
we  have  been  referred,  where  a  party  agreeing  to  do  an  act  at  a 
future  day,  and  before  the  day  arrives,  declares  he  will  not  keep 
his  contract  or  do  the  act,  that  the  other  party  may  act  on  the 
[*534]  declaration  and  bi'ing  an  action  before  the  day  arrives. 
There  is,  really,  no  conflict  between  the  cases  cited,  on  this  prin- 
ciple ;  they  all  turn  on  the  fact,  whether  the  party  acted  or  not, 
on  the  declaration.  Paeke  Baeon,  in  the  case  of  Pliillpotts  v. 
Evans^  5  Meeson  &  Welsby,  477,  the  case  principally  relied  on 
by  the  defendant's  counsel,  says:  "The  notice  (that  he  will  not 
receive  the  wheat)  amounts  to  nothing,  until  the  time  when  the 
buyer  ought  to  receive  the  goods,  unless  the  seller  acts  on  it  in 
the  meantime^  and  rescinds  the  contract^''  by  selling  to  another 
person,  or  otherwise. 

This  is  in  strict  accordance  with  the  principle  recognized  in 
the  leading  case  relied  on  by  the  plaintiff :  Hochsta  v.  De  Latour, 
20  Eng.  L.  and  E.  Rep.  157. 

Lord  Chief  Justice  Campbell  says,  in  this  case:  "  It  cannot 
be  laid  down  as  a  universal  rule,  that  where,  by  agreement,  an 
act  is  to  be  done  on  a  future  day,  no  action  can  be  brought  for 
a  breach  of  the  agreement  till  the  day  for  doing  the  act  has 
arrived."  We  think  the  declarations  of  the  defendant,  and  his 
refusal,  at  Chicago,  to  accept  the  services  of  plaintift'-'s  agent  to 
procure  a  cargo  for  Buffalo,  gave  the  plaintiff  a  right  to  consider 
the  new  contract  as  repudiated,  and  justified  him  in  taking  pos- 
session. He  acted  promptly  on  the  defendant's  declarations. 
In  such  a  case  it  would  be  idle  to  wait  until  the  vessel  was 
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loaded  for  a  different  port,  and  it  would  make  the  case  no 
stronger,  for,  after  setting  sail  for  sncli  port,  there  was  the 
physical  possibilitj  that  he  might  change  his  course,  and  the 
same  if  laden  for  Bnfialo. 

The  plaintiff  had  a  right  to  take  him  at  his  word,  and  act 
accordingly. 

The  conduct  of  the  defendant  at  Chicago  was  such  as  to 
create  a  well  founded  belief  on  the  part  of  the  plaintiff,  taken 
in  connection  with  his  removal  of  the  vessel  in  March  preceding 
to  a  foreign  jurisdiction,  threatening  to  leave  her  there,  unem- 
ployed, with  a  full  crew,  at  a  heavy  expense,  that  his  debt  was 
in  danger,  and  warranted  him  in  taking  instant  possession  of 
the  vessel,  and  exercising  over  it  the  rights  secured  to  him  by 
the  mortgage.  The  first  three  instructions  on  the  part  of  the 
defendant  should  not  have  been  given. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  to  the  Cook  county  Court  of  Common  Pleas  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 


Isaac  Van  Pelt,  Plaintiff  in  Error,  v.  Henry  ["^'535] 
Knight  et  al.,  Defendants  in  Error. 

ERROR  TO  COOK. 

If  A,  executes  a  chattel  mortgage  stipulating  that  he  may  retain  possession 
of  the  property,  and  afterwards,  and  before  the  debt  becomes  due,  sells  it 
to  B,  who  agrees  to  pay  the  mortgage  debt,  and  B,  before  the  debt  matures, 
mortgages  the  same  property  to  C,  who  assigns  to  D;  the  first  mortgagee 
taking  possession  of  the  property  about  the  time  the  mortgage  assigned  to 
D,  matures.  In  an  action  of  replevin  to  recover  the  mortgaged  goods, 
brought  by  D,  held,  that  as  the  assigned  mortgage  was  given  when  the 
possession  in  B  was  consistent  with  it,  and  the  secured  mortgagee  having 
full  notice  of  the  fact,  not  being  imposed  upon  by  the  possession  in  B,  that 
a  verdict  in  favor  of  the  first  mortgagee,  giving  him  the  property,  should 
not  be  disturbed. 

This  was  an  action  of  replevin  commenced   in   the   Cook 
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Circuit  Court,  Manierre,  Judge,  presiding,  tried  by  a  jury,  and 
a  verdict  in  favor  of  the  defendants. 

The  plaintiff  below  sues  out  this  writ  of  error. 

Eeplevin  bond  given  and  accepted  by  the  coroner,  the  sheriff 
being  a  party  to  said  suit.  "Writ  executed  by  coroner,  by  put- 
ting said  plaintiff  in  possession  of  the  greater  part  of  the  prop- 
erty mentioned  in  said  writ,  and  by  reading  the  same  to  the 
defendants. 

Declaration  contains  one  count  in  the  cejpit,  with  a  count  in 
trover  added.  Demurrer  filed  by  defendant,  alleging  that  said 
narr.  was  insufficient  in  this — that  a  count  in  replevin  in  the  ce])it 
was  joined  with  a  count  in  trover;  and  second,  that  counts  were 
joined  in  said  naiT.,  which  cannot  by  law  be  joined  in  the  same 
narr.  Joinder  of  said  demurrer  by  said  plaintiff.  Demurrer 
overruled,  and  pleas  filed  by  defendants.  First,  non  cepit  and 
not  guilty.  2nd,  Property  in  John  L.  Wilson.  3rd,  Propert}'^ 
in  Thomas  Sherry.  4th,  Property  in  Henry  Chapman.  5th, 
Property  in  Henry  Knight.  6th,  Property  in  Henry  Fuller. 
7th,  In  Prentiss  Law.  8th,  In  Enos  Ayres.  Eeplication  and 
similiter. 

The  issues  thus  joined  came  on  to  be  tried,  January  13th, 
1858,  whereupon  the  plaintiff  read  in  evidence,  a  certain  chat- 
tel mortgage  of  the  property  in  question,  consisting  of  furniture 
in  the  Burnet  House,  in  Chicago,  executed  by  Thomas  Sherry, 
to  Prentiss  Law,  and  bearing  date  February  16th,  1857,  and 
duly  acknowledged  and  recorded  on  the  17th  of  February,  1857, 
made  to  secure  the  payment  of  two  promissory  notes  of  $500 
each,  with  interest,  to  mortgagee  or  order,  bearing  even  date 
with  the  mortgage,  the  first  of  said  notes  falling  due  six  months 
from  the  date  of  said  mortgage,  and  the  second  note  in  twelve 
months  from  the  date  thereof ;  said  mortgage  providing  for  the 
[*536]  possession  of  the  property  by  the  mortgagor  until  de- 
fault should  be  made  in  the  payment  of  said  notes,  or  either  of 
them,  as  they  fall  due,  or  unless  said  mortgagee,  or  his  assigns, 
etc.,  should  fear  diminution,  removal,  or  waste  of  said  mort- 
gaged property,  or  if  said  mortgagor  should  attempt  to  sell  or 
assign  the  property,  or  if  any  writ  issued  from  any  coui't  should 
be  levied  or  attempt  to  be  levied  upon  said  mortgaged  property, 
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in  an  J  or  eitlier  of  said  cases,  the  whole  of  the  $1,000,  "with  the 
interest,  was  to  become  due,  and  the  mortgagee,  his  assigns,  etc., 
were  to  take  immediate  possession  of  said  property,  and  to  dis- 
pose of  it  at  public  auction  for  cash,  after  giving  three  days' 
notice  of  the  time,  terms  and  place  of  sale,  together  with  a 
description  of  the  property,  in  some  newspaper  published  in 
Chicago;  and  ont  of  the  proceeds  to  pay  the  expenses,  said 
notes  with  interest,  and  the  overplus  to  the  mortgagor. 

These  notes  were  indorsed  by  the  mortgagee,  Prentiss  Law, 
to  the  plaintiff,  and  delivered  to  him,  and  the  mortgage  assigned 
and  delivered  to  him,  on  the  30th  of  May,  1857.  Plaintiff  also 
offered  and  read  in  evidence,  a  certain  executioTi  in  favor  of 
Henry  Fuller,  against  said  mortgagor,  Thomas  Sherry,  for 
$•430.44,  issued  from  the  Cook  county  Court  of  Common  Pleas, 
on  the  21st  of  May,  A.  D.  1857,  and  placed  in  the  hands  of  the 
sheriff  of  said  county  the  same  day,  and  levied  on  the  property 
in  question.  May  23rd,  1857,  as  appears  by  the  sheriff's  return 
on  the  back  of  said  writ. 

Plaintiff's  counsel  then  called  James  I^yan,\vho  testified  that 
he  was  the  porter  of  the  Burnet  House  in  May,  and  in  the  early 
part  of  June;  saw  men  taking  away  the  furniture;  saw  the  de- 
fendant. Knight,  on  the  side-walk;  the  goods  brought  back  by 
the  coroner  were  some  of  the  same  I  had  seen  taken  away ;  was 
porter  of  the  house  at  the  time  Sink  was  proprietor  of  it;  the 
name  was  the  St.  Nicholas  Hotel;  the  property  removed  was  in 
the  house  when  he.  Sink,  was  proprietor;  I  supposed  he  was 
owner  of  the  property ;  he  claimed  to  be. 

Wm.  Lefferts^  called  by  plaintiff,  testified  that  he  was  clerk 
of  the  Burnet  House ;  went  up  to  Burnet  House  on  the  2nd  of 
June,  1857,  by  order  of  plaintiff;  found  Mr.  Sloat  there  in 
charge  of  the  goods  remaining  in  the  house;  he  gave  me  the 
charge  of  the  goods,  and  as  my  authority  for  retaining  them  in 
my  possession,  he  gave  me  a  chattel  mortgage,  and  told  me  to 
show  it  if  any  one  offered  to  disturb  me.  The  chattel  mortgage 
hereinbefore  described  was  shown  to  witness,  who  identified  it 
as  the  one  handed  him  by  Mr.  Sloat.  I  received  many  of  the 
goods  as  they  were  returned;  they  were  the  same  that  I  liad 
seen  in  the  house  before;  I  had  been  in  the  house,  and  was  fa- 
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miliar  with  many  of  the  goods;  in  talking  with  defendant, 
[*537  ]  Knight,  abont  the  damage  done  the  goods,  he  said  they 
were  not  damaged  in  moving,  for  he  had  superintended  the  load- 
ing of  them  himself;  he  told  me  he  did  not  hide  or  take  away 
anything  till  after  the  replevin  writ  was  ont;  that  he  supposed 
they  would  come  and  compromise  the  matter, 

Henry  Ftdlei\  called  by  plaintiff,  said,  "  I  was  at  the  Burnet 
House  about  the  last  of  May  or  first  of  June,  1857;  they  were 
removing  the  property;  defendant,  Knight,  was  ]3utting  it  upon 
drays. 

William  Horner^  called  by  plaintiff:  Was  employed  on 
South  Water  street,  Chicago,  last  May;  about  that  time  defend- 
ant, Knight,  came  there  and  asked  Wm.  S.  Eowland  if  he  could 
store  some  goods  there;  Rowland  told  him  he  could;  the  goods 
were  brought  between  two  and  four  o'clock  in  the  morning;  in 
the  morning,  when  I  went  there,  I  found  the  store  full  of  goods, 
and  they  were  taken  up  stairs;  the  coroner  came  there  with 
Ayres,  and  brought  the  goods  away;  they  were  brought  from 
the  Burnet  House. 

Berdford  Sloaf,  called  by  plaintiff,  and  testified:  I  am  a 
constable;  I  was  requested  by  the  plaintiff,  last  summer,  to  take 
custody  of  some  goods;  this  chattel  mortgage,  already  described, 
was  put  into  my  hands;  my  instructions  were  to  take  possession 
of  the  furniture  at  the  Burnet  House,  and  see  that  nothing  was 
removed;  I  found  Sink,  Knight  and  Johnson  tliere;  I  notified 
Johnson,  who  was  there  acting  as  officer  or  agent  for  these  par- 
ties, that  he  must  not  remove  any  of  the  goods ;  showed  him 
my  papers,  and  he  showed  me  what  he  had ;  it  was  the  first  or 
second  day  of  June  when  I  went  there;  think  it  was  the  first; 
when  I  got  there,  some  of  the  goods  were  being  removed ;  some 
were  on  drays ;  Sink  had  a  book  in  his  hand  and  was  making 
memoranda  of  the  goods  they  were  taking  out;  they  were  exer- 
cising acts  of  ownership  over  the  goods;  Johnson  showed  me 
an  indemnifying  bond.  ' 

Orsamiis  Van  Patten,  called  by  defendants,  and  testified :    I 

am  acquainted  with  the  furniture  of  the  Burnet  House,  late  St. 

Nicholas  Hotel,  and  with  the  furniture  that  was  in  when  Sink 

kept  it;  the  same  furniture  remained  in  the  house  in  May  and 
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June  last;  Sherrj  bonglit  some  liimself  while  lie  was  proprietor; 
I  assisted  in  making  a  schedule  of  the  property  that  was  taken 
away  by  Sink  and  Knight;  have  a  schedule  of  it;  both  papers 
are  of  property  taken  away  from  the  house;  I  had  been  in  the 
house  as  Knight's  agent  from  the  time  Sherry  took  the  house; 
I  had  charge  of  the  furniture,  and  was  seeing  that  none  was 
taken  away;  such  were  my  instructions;  Knight  claimed  to  be 
the  owner  of  the  furniture  at  that  time;  I  acted  in  the  capacity 
of  agent  from  the  10th  of  January,  1857,  till  Sherry  left  the 
house;  Sink  and  Knight  made  a  settlement,  and  Sink  de-  [*538] 
livered  the  furniture  over  to  Mr.  Knight;  this  was  before  Sherry 
took  possession;  I  had  been  in  Knight's  employ  before  this  time, 
and  was  acquainted  with  all  their  transactions ;  Sink  was  indebted 
to  Knight  for  indorsements,  and  for  helping  him  to  get  the  fur- 
niture; understood  that  indebtedness  to  amount  to  about  $1,600; 
it  was  in  reference  to  this  indebtedness  that  this  property  was 
turned  over  to  Knight  by  Sink;  the  property  taken  out  of  the 
liouse  bv  Kniorht  was  some  brousfht  there  by  Sink. 

Sink  did  not  sell  out  to  Sherry;  he  had  a  lease  of  the  house 
from  Ayres  at  that  time;  Slierry  had  the  control  of  the  house 
as  far  as  the  use  of  the  furniture  was  concerned;  I  was  in  the 
stoi'e  under  the  house,  and  boarded  at  the  house;  Sherry  delivered 
up  the  furniture  to  Knight  in  my  presence;  this  was  in  March. 
1857,  and  said  he  wished  Knight  would  remove  the  stuff  out  of  the 
liouse,  as  he  could  not  pay  for  it;  Sherry  was  proprietor  of  the 
house,  and  was  keeping  it;  I  went  in  and  out  as  the  other  board- 
ers did;  I  was  there  more  than  the  other  boarders;  had  other 
business  to  transact  for  him  besides  this;  Knight  told  me  he 
wanted  me  to  keep  watch  of  the  furniture  and  things ;  Sherry 
was  not  told  my  instructions;  when  Sherry's  notes  fell  due, 
which  he  had  given  Knight  for  the  furniture,  I  went  up  to  the 
hotel  and  dunned  him  for  the  amount;  talked  with  Sherry  sev- 
eral times  about  it;  he  said  he  had  bought  the  furniture,  but 
could  not  make  the  payments  as  he  had  agreed ;  I  knew  that  to 
he  the  fact;  went  several  times  to  get  three  hundred  dollars 
that  had  fallen  due;  at  length  he  said  he  would  deliver  the  fur- 
niture over  to  Knight,  and  as  fast  as  he  chose  to  remove  it,  he 
would  replace  it  by  new  articles;  Sherry  delivered  the  goods  to 
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Kniglit  some  time  in  March ;  I  believe  Kniglit  had  a  mortgage 
for  the  goods,  and  sold  them  to  Sherry,  subject  to  the  mort- 
gage; Knight  took  possession  nnder  a  mortgage — a  mortgage 
from  Sink  to  Knight;  I  continued  to  board  at  the  Burnet  House 
till  after  Sherry  left  it. 

Have  some  definite  knowledge  of  the  sale;  Sherry  was  to 
have  the  furniture  of  Knight  when  the  mortgage  was  paid  up; 
I  continued  in  possession  of  the  property  till  it  was  removed 
from  the  house;  Sink  agreed  to  deliver  up  the  furniture  to 
Knight,  provided  Knight  would  pay  the  balance  of  the  mort- 
gage ;  Sherry  had  knowledge  that  Kni^it  claimed  the  furniture 
from  the  time  he  went  in  there;  Sink  wished  Knight  to  take 
possession. 

This  delivery  was  before  the  sale  to  Sherry;  I  don't  know 
whether  the  mortgage  from  Sink  to  Knight  was  given  to  secure 
the  draft. 

Prentiss  Law ^  called  by  defendants,  and  testified:  I  am  the 
[  *539  ]  mortgagee  in  the  mortgage  from  Thomas  Sherry  to  Pren- 
tiss Law;  I  executed  the  assignment  of  the  mortgage  to  theplain- 
tifi",  Yan  Pelt;  negotiated  the  transfer  with  Enos  Ayers  ;  think 
the  assignment  was  executed  about  the  30th  of  May,  1857: 
these  notes  shown  me  are  the  notes  given  to  me,  and  accompa- 
nying the  mortgage;  I  had  advanced  to  Sheny,  at  the  time  the 
mortgage  was  given,  the  amount  of  $700 ;  these  advances  were 
partly  in  money  and  partly  in  groceries  ;  at  one  time  I  ad- 
vanced in  money  $250;  part  of  the  money  was  advanced  before 
the  mortgage  was  given;  the  $250  was  advanced  in  February 
or  March;  Sink  was  with  me  at  the  time;  it  was  before  giving 
tlie  mortgage  ;  I  received  a  note  as  collateral  security  at  the 
time,  and  gave  it  back  to  him  afterwards;  on  receiving  the 
mortgage,  I  gave  him  $250  more;  I  received  an  order  of  Sherry 
on  me  for  $300,  from  Henry  Chapman,  and  I  declined  paying  it. 

Defendants  next  offered  in  evidence  a  certain  chattel  mort- 
gage, executed  on  the  17th  of  March,  1856,  by  Andrew  J.  Sink, 
to  Henry  Kniglit,  one  of  said  defendants,  together  with  the 
schedule  of  property  embraced  in  said  mortgage,  including  tlie 
property  in  controversy,  executed  as  aforesaid,  to  secure  the 
paymentof  a  bill  for  $1,568.80,  dated  March  15th,  1856,  and 
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payable  in  one  year  from  the  date  thereof,  with  interest,  and  also 
three  other  promissory  notes,  one  for  the  sum  of  $809,  payable 
in  April  then  next,  another  for  the  sum  of  $809,  payable  in 
August  then  next,  another  for  the  sum  of  $775,  eight  months 
after  date.  Said  mortgage  provided  for  the  possession  of  the 
property  to  remain  with  the  mortgagor  till  the  time  of  payment, 
and  if  default  in  payment  as  aforesaid  should  be  made,  it  provi- 
ded that  said  Knight,  or  his  re2:)resentatives,  should  have  the 
right  to  take  possession  of  said  goods,  and  to  sell  them  at  public 
or  private  sale,  to  the  highest  bidder,  for  cash,  after  giving  ten 
days'  notice  of  the  time,  place  and  terms  of  sale,  with  a  descrip- 
tion of  the  goods,  by  at  least  three  advertisements,  posted  in 
public  places  in  the  vicinity,  to  make  the  sums  of  money  prom- 
ised as  aforesaid,  together  with  the  costs  and  expenses,  etc.,  and 
to  pay  the  overplus,  if  any,  to  Sink.  To  the  reading  of  this 
said  mortgage  in  evidence,  plaintiff's  counsel  objected,  because 
the  mortgagee,  Knight,  had  permitted  the  mortgagor,  or  his 
vendee,  to  remain  in  possession  of  the  mortgaged  property,  after 
the  time  limited  for  such  possession  by  said  mortgage;  but  the 
said  judge  overruled  the  objection,  and  permitted  the  mortgage 
and  schedule  to  be  read  in  evidence,  to  which  ruling  of  the 
court  plaintiff's  counsel  then  and  there  excepted. 

Orsamus  Van  Patten,  was  called  by  defendants'  counsel,  and 
testified:  That  the  property  described  in  the  last  mentioned 
mortgage,  was  the  same  that  was  in  the  St.  J^icholas  Hotel. 

J.  Vogal,  re-called,  testified :  That  he  got  up  the  sched-  [  *540  ] 
ule  referred  to;  it  was  ot  the  furniture  in  the  St.  Nicholas  Hotel; 
Sink  was  then  proprietor  of  the  house;  Sink  took  away  a  large 
proportion  of  furniture  from  the  house  when  he  left;  I  know 
nothing  of  what  Sherry  may  afterwards  have  put  in. 

James  Ryan,  re-called  by  plaintiff,  testified  :  I  knew  of  no 
one  about  the  house  who  had  or  claimed  control  over  the  furni- 
ture while  Sherry  was  proprietor;  so  far  as  I  kAow,  Sherry  had 
complete  control;  Yan  Patten  slept  in  the  store  (under  the 
hotel )  just  before  the  house  was  closed  ;  slept  there  one  or  two 
months;  he  was  not  much  in  the  hotel,  except  when  he  came  to 
get  his  meals;  I  should  have  seen  him  if  he  had  claimed  or  exer- 
cised any  control  over  the  goods;  he  did  not  seem  to  have  any 
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more  control  over  them  than  any  other  boarder ;  he  slept  in  the 
store  under  the  hotel. 

JET.  L.  Seward,  called  by  plaintiiF,  testified:  I  boarded  at  the 
Bm-net  House  from  the  first  of  March  till  Sherry  left;  this  was 
nearly  three  months;  I  roomed  there;  was  there  a  good  share 
of  the  time  during  the  day  ;  am  acquainted  with  Yan  Patten ; 
he  boarded  there  during  the  time  I  speak  of;  lie  may  have  been 
there  all  the  time  ;  if  Mr.  Yan  Patten  had  any  control  in  the 
house,  or  had  charge  of  any  furniture  in  it,  I  did  not  know  it; 
he  never  let  any  one  know  it,  that  I  am  aware  of ;  he  was  not 
about  the  house  more  than  other  boarders ;  I  never  saw  or  heard 
anything  from  or  about  him  that  led  me  to  suspect  that  he  had 
any  charge  of  the  furniture  as  agent;  I  knew  nothing  about 
Sink  or  Sherry  delivering  up  property  to  Knight;  understood 
Ivnio^ht  had  more  or  less  claim  on  them. 

H.  T.  Barlow,  called  by  plaintiff*,  testified :  I  commenced  an 
engagement  with  Sherry  as  clerk  (of  Burnet  House )  in  the 
month  of  April,  1857,  and  continued  with  him  till  the  house 
closed,  about  the  first  of  June  ;  knew  Yan  Patten  ;  he  boarded 
there  when  I  first  came  to  the  house  ;  he  had  a  room  in  the 
house  ;  he  boarded  there  all  the  time  except  for  the  last  eight 
or  ten  days  before  the  house  closed ;  my  impression  is  that  lie 
did  not  board  there  during  those  days,  and  that  he  was  not  in 
the  house  at  all  ;  don't  know  whether  he  slept  in  the  store  un- 
der the  hotel ;  Sherry  was  proprietor  till  the  house  closed ;  Yan 
Patten  never  had  SiUj  control  in  the  house  that  I  ever  heard  of ; 
I  was  clerk,  and  was  there  all  the  while;  I  heard  nothing  that 
led  me  to  suppose  or  have  any  suspicion  that  he  had  any  control 
there  ;  don't  remember  making  any  bill  against  Yan  Patten  ; 
he  was  boarding  there  on  Knight's  account,  and  I  paid  no  atten- 
tion to  his  account. 

Thomas  Sherry,  called  by  plaintiff!,  testified:  I  bought  the 
furniture  of  Sink,  and  assumed  the  payment  of  debts  due  from 
[  *541  ]  him  to  Knight,  but  did  not  make  all  the  payments  accord- 
ing to  agi'eement;  made  the  first  and  second,  but  not  the  third; 
I  owe  Sink  $400,  and  also  tlie  Knight  mortgage  of  $1,500;  I  nev- 
er delivered  the  goods  in  the  Burnet  House  to  Knight  or  to  Mr. 
Yan  Patten  at  any  time;  no  arrangement  was  ever  made  by 
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whicli  Yan  Patten  was  to  have  possession  for  Knight;  did  not 
know  that  Yan  Patten  was  the  agent  for  Knight  in  regard  to 
the  furniture;  I  never  told  Knight  he  might  take  the  furniture 
away;  recollect  that  I  never  told  him  so;  supposed  that  Knight 
had  a  claim;  I  assumed  one;  Knight  told  me  that  Yan  Patten 
was  a  partner  of  his  in  the  clothing  business;  traded  Yan  Pat- 
ten's board  out  for  clothing;  settled  with  him  after  the  house 
closed;  he  was  not  charged  with  full  board  up  to  the  time  the 
house  was  closed. 

Orsamus  Yan  Patten^  re-called.  I  remained  as  a  boarder  at 
the  Burnet  House  until  it  was  closed. 

Instructions  asked  by  plaintiff,  but  refused  by  the  court: 

If  the  jury  believe,  from  the  evidence,  that  the  property 
in  question  is  the  property  conveyed  by  the  chattel  mortgage, 
executed  by  Thomas  Sherry  to  Prentiss  Law,  February  16th, 
1857,  and  if  the  jury  further  believe,  that  said  mortgage  was 
executed  to  secure  the  payment  of  a  honafide  debt,  and  assigned 
by  said  Law  to  the  plaintiff  in  good  faith,  for  a  valuable  consid- 
eration, they  should  find  for  the  plaintiff,  if  they  believe,  from 
the  evidence,  that  any  of  the  conditions  had  happened,  upon 
which  the  mortgagor  or  his  assigns  were  authorized  by  said 
mortgage  to  take  possession  of  the  mortgaged  property. 

The  possession  and  control  of  personal  property  are  the 
strongest  proofs  of  ownership ;  and  if  the  jury  believe,  from  the 
evidence,  that  tlie  defendant  Knight  allowed  Thomas  Slierry  to 
exercise  those  badges  of  ownership  over  personal  property 
mortgaged  to  said  Knight,  after  default  made  in  the  payment 
of  the  money  at  the  time  it  was  secured  to  be  paid  by  his  mort- 
gage, said  mortgage  became  void  and  of  no  effect  as  to  subse- 
quent creditors  and  third  parties. 

If  the  jury  believe,  from  the  evidence  of  the  witness  Yan 
Patten,  that  the  defendant  Knight  maintained  any  such  pos- 
session of  the  goods  and  chattels  in  question,  as  is  claimed  by 
him,  through  the  agency  of  said  witness,  such  possession  was 
a  fraud  upon  third  parties,  those  dealing  with  and  trusting 
said  Sherry  upon  the  credit  of  the  personal  property  which 
he  seemed  to  possess,  and  such  claim  of  possession  by  said 
Knight  should  be  disregarded  by  the  jury. 
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If  the  juiy  believe,  from  tlie  evidence,  that  the  chattel 
mortgage  purporting  to  be  executed  bj  Thomas  Sherry  to 
Prentiss  Law,  and  assigned  by  the  latter  to  Yan  Pelt,  the 
[  *542]  plaintifFin  this  suit,  was  executed  and  assigned  as  it  pur- 
j)orts  to  be,  said  mortgage  shows  the  legal  title  to  have  been  in 
the  plaintiff  at  the  time  this  suit  was  commenced,  and  the  legal 
title  to  the  23i'operty  in  question  is  sufficient  for  the  purposes  of 
maintaining  this  suit,  though  the  jury  may  believe  that  parties 
other  than  the  ]3laintiff  had  an  equitable  claim  upon  said  prop- 
erty, or  even  upon  said  mortgage  itself. 

If  the  jury  believe,  from  the  evidence,  that  Knight  did 
not  take  possession  ot  the  property  covered  by  the  Sink  mort- 
gage, until  two  months  or  more  after  the  last  note  mentioned 
in  said  mortgage  matured,  and  that  there  was  no  provision  in 
the  mortgage  for  possession  remaining  in  the  mortgagor  after  the 
maturity  of  the  last  note,  then  if  the  jury  believe  the  Law  mort- 
gage bona  fide,  and  that  the  assignment  to  the  plaintiff  was 
made  for  a  valuable  consideration,  on  the  30th  day  of  May,  1857, 
the  plaintiff  is  entitled  to  recover  as  against  any  title  derived 
throuo;h  the  Sink  mortffaore. 

Instructions  given  by  the  court  on  behalf  of  plaintiff,  and  ex- 
cepted to  by  his  counsel: 

If  the  jury  shall  find,  from  the  evidence,  that  Knight  did 
not  take  possession  under  his  mortgage,  of  the  property  in  ques- 
tion, after  the  notes  secured  by  it  had  fallen  due,  and  that  before 
Knight  took  possession  under  his  mortgage,  the  plaintiff  claim- 
ing to  hold  the  title  to  the  goods  took  possession  thereof  under 
the  Sherry  mortgage,  assigned  to  him,  then  the  plaintiff  is  enti- 
tled to  a  verdict,  if  it  is  shown  that  the  contingency  had  hap- 
pened upon  which  plaintiff  was  entitled  to  possession  under  his 
mortgage. 

If  the  jury  believe,  from  the  evidence,  that  the  legal  title  to 
the  goods  in  question  was  in  the  plaintiff,  and  that  he  was  enti- 
tled to  the  possession  of  them  at  the  time  this  suit  was  com- 
menced, the  plaintiff  is  entitled  to  recover,  notwithstanding  the 
equitable  title  might  have  been  in  Mr.  Ayres,  or  any  one  else. 

If  the  jury  shall  find  that  the  defendant  Knight's  mortgage 
is  entitled  to  preference  over  the  plaintiff's  mortgage,  yet  if  the 
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jury  shall  find  also  tliat  any  portion  of  tlie  goods  in  question 
were  included  in  plaintiff's  mortgage,  which  were  not  included 
in  Knight's  mortgage,  then  the  plaintiff  is  entitled  to  recov-er  as 
to  such  j3art,  and  his  damages,  if  any,  he  has  shown  in  respect 
thereto,  specifying  the  part  of  the  goods  so  found  in  their 
\erdict. 

Instructions  asked  by  defendants'  counsel,  and  given  by  the 
court,  but  excepted  to  by  plaintift''s  counsel: 

That  in  this  action  the  plaintiff  must  show,  in  order  to  recover, 
that  at  the  time  of  commencing  this  suit  he  was  the  legal  owner 
of  the  property  in  question,  and  entitled  to  the  pos-  [*543] 
session  thereof. 

If  the  jury  believe,  from  the  evidence,  that  the  mortgage 
given  in  evidence  by  the  plaintiff",  was  fraudulent  and  void  in  its 
origin,  or  that  the  same  was  kept  on  foot  afterwards  for  the 
pm-pose  of  fraudulently  hindering  or  delaying  any  other  mort- 
gage or  purchase  in  good  faith,  of  the  same  property,  and  that 
at  the  time  of  making  the  assignment  by  Law  to  plaintiff,  and 
read  in  evidence,  Enos  Ayres  was  acting  as  the  agent,  or  on 
behalf  of  the  plaintiff,  with  assent  of  plaintiff  respecting  said 
assigimient,  and  he  had  any  knowledge  of  such  fraudulent  origin, 
or  participated  in  the  fraudulent  continuance  of  said  mortgage 
aforesaid,  the  said  mortgage  is  void,  and  the  plaintiff  cannot 
make  a  legal  title  to  the  property  included  therein  by  virtue  ot 
said  mortgage,  as  against  any  person  claiming  or  possessing 
title  thereto. 

That  if  the  jury  believe,  from  the  evidence,  that  the  mort- 
gage given  by  Sherry  to  Law  was  made  in  good  faith,  and  that 
Law  had  a  right  to  take  the  property  in  question  at  the  time  of 
the  assignment  and  sale,  3'et,  if  at  the  time  of  and  Defore  the 
assignment  and  sale  executed  by  Law  to  the  plaintiff,  the  de- 
fendant Knight  had  taken  possession  by  himself  or  his  agents, 
of  the  property  in  question,  and  held  the  same  adversely  under 
liis  mortgage,  Prentiss  Law  could  not  transfer  the  property  to 
the  plaintiff  so  held  adversely,  so  as  to  give  him  a  title  to  main- 
tain a  suit  to  the  same,  and  the  law  is  for  the  defendants. 

Instructions  given  by  the  court  for  the  defendant  in  addition 
to  the  above,  and  excepted  to  by  plaintiff's  counsel: 
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If  the  jury  shall  find,  from  the  evidence,  that  Knight  held  a 
prior  valid  litortgage  on  the  goods  in  question,  and  that  the  debt 
secured  thereby  was  not  due  at  the  time  plaintiff's  mortgage 
was  given,  then  the  jury  will  find  for  the  defendants,  if  they 
shall  also  find,  from  the  evidence,  that  Knight  took  possession 
under  his  mortgage  before  the  ])laintiff  obtained  his  assignment, 
and  proceeded  to  obtain  possession  under  his. 

If  the  jury  find,  from  the  evidence,  that  at  the  time  the  mort- 
gage under  which  the  plaintiff  claims  was  given,  the  mortgage 
under  which  defendant  Knight  claims  was  not  due,  and  that  by 
the  terms  thereof.  Knight  was  not  entitled  to  the  possession 
nntil  sometime  after  the  mortgage  assigned  to  the  plaintiff  was 
given,  and  that  both  mortgages  covered  the  same  goods,  then 
the  Knight  mortgage  was  not  void  as  to  creditors  and  subse- 
quent mortgages  of  Sherry.  And  if  the  jury  shall  find,  from 
the  evidence,  that  Knight  took  possession  under  his  mortgage, 
and  commenced  to  remove  the  property  in  question,  before  the 
plaintift'  had  taken  possession  under  his  mortgage,  then  the 
jury  will  find  for  the  defendants. 


[  "^544  ]     D.  P.  Wilder  and  Mojsteoe  &  Spencee,  for  Plaintiff 
in  Error. 

W.  K.  McAllister,  for  Defendants  in  Error. 

Caton,  C.  J.  Sink,  the  original  owner  of  the  property,  on 
the  ITth  of  March,  1856,  executed  a  chattel  mortgage  upon  it, 
to  secure  a  debt  due,  one  year  from  that  date,  which  provided 
that  tlie  mortgagor  should  retain  possession  till  default  in  the 
payment  should  be  made.  Afterwards,  and  before  the  debt 
became  due,  Sink  sold  the  property  to  Sherry,  subject  to  the 
mortgage,  and  he  agreed  to  pay  the  mortgage  debt.  On  the 
17th  of  February,  1857,  and  before  the  first  mortgage  matured. 
Sherry  mortgaged  the  same  property  to  Law,  to  secure  a  debt 
of  $1,000,  which  was  to  run  one  year,  and  provided,  that  the 
mortgagor  should  retain  the  possession  till  default  should  be 
made  in  the  payment ;  also,  providing  that  if  the  mortgagee  or 
his  assigns  should  fear  waste  or  diminution  of  the  pro]3erty,  or 
if  mortgagor  should  attempt  to  sell  or  remove  the  property,  or 
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if  anj  execution  or  writ  should  be  issued  and  levied,   or  be 
about  to  be  levied  u]3on  the  property,  then  the  mortgagee  might 
take  possession  of  and  sell  the  property  for  the  payment  of  his 
debt.    An  execution  in  favor  of  one  Fuller  and  against  Sherry, 
was,  on  the  21st  May,  1857,  issued  and  placed  in  the  hands  of 
the  sheriff.     On  the  30th  of  May,  1857,  Law  assigned  the  last 
mortgage  to  Yan  Pelt,  the  plaintiff.     Yan  Patten  swears  that 
Slierry  delivered  up  the  possession  of  the  property  to  Ivnight, 
under  the  first  mortgage,  in  March,  1857,  but  it  is  certain  that 
Knight  suffered  the  property  to  remain  in  the  ostensible  posses- 
sion of  Sherry  till  about  the  time  of  the  assignment  of  the 
second  mortgage,  by  Law  to  Yan  Pelt.     The  evidence  on  this 
point  was  somewhat  conflicting,  and  such  as  would  have  justi- 
fied the  jury  in  finding  either  way.     And  from  the  instructions 
which  the  court  gave,  the  whole  question  was  made  to  turn  on 
this  single  point.    For  the  plaintiff,  the  court  gave  this  instruc- 
tion:    "If  the  jury  shall  find,  from  the  evidence,  that  Knight 
did  not  take  possession  under  his  mortgage,  of  the  property  in 
question,  after  the  notes  secured  by  it  had  fallen  due,  and  that 
before  Knight  took  possession  under  his  mortgage,  the  plaintiff 
claiming  to  hold  the  title  to  the  goods  took  possession  thereof 
under  the  Sherry  mortgage,  assigned  to  him,  then  the  plaintiff 
is  entitled  to  a  verdict,  if  it  is  shown  that  the  contingency  had 
happened  upon  which  plaintifli"  was  entitled  to  possession  under 
his  inorto;ao:e."     And  for  the  defendant,  the  court  instructed: 
"  Tliat  if  the  jury  believe,  from  the  evidence,  that  the  mortgage 
given  by  Sherry  to  Law  was  made  in  good  faith,  and  that  Law 
had  a  right  to  take  the  property  in  question  at  the  time  of  the 
assignment  and  sale,  yet  if,  at  the  time  of  and  before  the  [  *545  ] 
assignment  and  sale  executed  by  Law  to  the  plaintiff,  the  de- 
fendant. Knight,  had  taken  possession  by  himself  or  his  agents, 
of  the  property  in  question,  and  held  the  same  adversely  under 
his  mortgage,  Prentiss  Law  could  not  transfer  the  proporty  to 
the  plaintiff  so  held  adversely,  so  as  to  give  him  a  title  to  main- 
tain  a  suit  to   the   same,  and  the  law  is  for  the  defendants." 
There  certainly  can  be   no  just  exception  taken  to  this  law. 
When  the  second  mortgage  was  given,  the  possession  was  con- 
sistent with  it,  and  Law  took  it,  with  full  notice  of  it,  and  sub- 
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ordinate  to  that  iiicumberance.  The  continuino-.  possession  by 
the  mortgagor  after  forfeiture,  was  no  fraud  or  injury  to  him, 
for  he  was  induced  to  take  no  step  by  reason  of  such  continuing 
possession.  He  was  not  misled  by  it.  It  could  not  transpose 
the  priority  of  the  mortgages,  and  make  the  junior  first  in  point 
of  merit.  Not  so  with  Yan  Pelt,  his  assignee.  If,  when  he 
bought,  the  first  mortgage  was  overdue  and  the  mortgagor  still 
in  possession,  he  had  a  right  to  suppose  that  the  first  mortgage 
was  paid.  When  he  saw  the  property  in  the  possession  of  the 
mortgagor,  wlien  such  possession  was  inconsistent  with  the 
terms  of  the  mortgage  while  unsatisfied,  he  had  a  right  to  act 
on  the  supposition  that  it  was  no  longer  a  lien.  We  are  satis- 
fied that  the  case  was  fairly  put  to  the  jury  by  the  court,  and 
although  we  should  not  complain  of  the  verdict  had  it  been  the 
other  way,  we  think  we  ought  not  to  disturb  it. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Emily  Owen,  Appellant,  v.  George  S.  Robbins,  et  al., 

Appellees. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

Dower  will  not  be  assigned  in  an  estate  embraced  in  a  contract  of  purchase, 
whicli  was  assigned  by  the  husband  in  his  lifetime. 

If,  at  the  time  of  his  death,  the  husband  was  in  a  position  to  enforce  a  con- 
veyance of  land,  by  a  bill  for  a  specific  performance,  the  widow  will  be  dow- 
able  in  such  land. 

If  the  husband  never  had  a  title  to  land,  but  only  a  contract  which  might  ri- 
pen into  a  title,  which  he  assigned,  any  act  of  the  husband  in  completing 
the  title  subsequent  to  the  assignment,  will  not  aid  the  wife  in  obtaining 
dower. 

A  holder  of  real  estate,  when  sued  for  dower,  may  be  permitted  to  show,  that 
either  an  immediate  or  remote  grantor  did  not  have  title,  and  that  he  holds 
under  a  different  title,  which  is  paramount. 

The  acknowledgment  by  a  wife  to  a  deed,  which  does  not  state  that  she  was 
made  acquainted  with  the  contents  of  the  deed  and  relinquishes  her  dower, 
entirely  fails  to  comply  with  the  statute. 

[''•546]     Eotly  Owen  filed  her  petition  in  the  Cook  county 
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Court  of  Common  Pleas,  on  the  23rd  day  of  December,  A.  D. 
1855,  to  have  her  dower  assigned  to  her  in  block  No.  105,  and 
block  iSTo.  108,  in  school  section  addition  to  Chicago.  In  her  pe- 
tition she  alleaces  that  she  was  married  to  Thomas  J.  Y.  Owen  in 
the  year  1823,  and  that  they  lived  together  as  husband  and  wife 
nntil  the  14th  of  October,  1835,  when  the  said  Thomas  died, 
leaving  him  surviving,  the  petitioner  and  Thomas  Owen,  aged 
eleven  years,  William  Owen,  aged  eight  years,  George  Owen, 
aged  four  years,  and  Eli  as,  aged  ten  months,  his  children  by  the 
petitioner.  That  during  such,  the  petitioner's,  coverture,  to  wit, 
during  the  years  1834  and  1835,  the  said  Thomas  was  seized  in 
fee  simple,  absolute  in  his  own  right,  of  the  above  described 
real  estate,  and  that  on  or  about  the  21st  day  of  May,  A.  D. 
1835,  the  said  Thomas  conveyed  said  blocks  of  land  to  E.  K. 
Hubbard,  and  that  the  title  to  the  same  had,  by  subsequent 
conveyances,  passed  to  George  S.  Robbius,  who  was  then  seized 
in  fee  of  said  premises,  subject  to  the  petitioner's  right  to  dower 
therein;  and  there  is  an  averment  in  the  petition  that  the  peti- 
tioner had  never  conveyed,  aliened,  released,  discharged,  or  in 
any  manner  relinquished  her  right  of  dower  in  said  lands, 
durino;  the  lifetime  of  said  Thomas,  or  since  his  decease.  The 
petition  concludes  with  a  prayer  that  the  said  Bobbins  be  made 
defendant  to  the  petition,  and  that  petitioner  be  allowed  her 
dower  in  the  lands  described  in  the  petition. 

Eobbins  filed  his  answer  to  the  petition,  in  which  he  required 
proof  that  the  petitioner  was  married  to  said  Owen,  and  that 
she  was,  at  the  time  of  the  filing  of  the  petition,  his  widow. 
He  further  denied  that,  in  the  years  1834  and  1835,  the  said 
Thomas  was  seized  in  fee  simple,  in  his  own  right,  of  the  prem- 
ises described  in  said  petition,  or  that  said  Thomas  had  any 
such  title  to  said  premises  at  any  time  before  his  death,  but 
avers  that  said  Thomas,  in  his  Hfetime,  and  prior  to  the  year 
1835,  bid  ofi"  said  premises  at  a  public  sale,  made  by  the  com- 
missioner of  school  lands  for  said  county  of  Cook,  who  gave  said 
Thomas  a  certificate  for  his  bid,  and  a  receipt  for  one-fourth  of 
the  purchase  money,  then  paid  down,  and  a  statement  that  the 
residue  was  payable  in  one,  two  and  three  years  thereafter,  with 
interest  annually,  and  on  full  payment  of  such  principal  and 
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interest,  lie  would  be  entitled  to  patents  for  said  premises  from 
tlie  GoN^ernor  of  Illinois,  the  last  payment  falling  due  in  the  fall 
of  1835;  that  before  the  full  payment  of  the  purchase  money, 
and  the  issuing  of  patents  for  said  blocks  of  land,  to  wit,  on 
the  21st  day  of  May,  A.  D.  1835,  the  said  Thomas  conveyed  all 
his  right,  title  and  interest  in  and  to  said  blocks  of  land  to 
Elijah  K.  Hubbard,  and  that  after  the  death  of  said  Thomas,  to 
[*51:7]  wit,  on  the  7th  day  of  December,  A.  D.  1835,  patents 
were  issued  for  said  jiremises  in  the  name  of  said  Thomas. 
The  answer  further  states  that  the  said  Thomas,  in  his  lifetime, 
and  the  petitioner,  on  the  21st  day  of  May,  A.  D.  1835,  in  con- 
sideration of  $4,600  then  paid,  by  deed  of  that  date,  by  them 
duly  signed,  executed  and  delivered,  sold  and  conveyed  all  their- 
estate,  right,  title,  interest,  property,  claim  and  demand  of,  in 
and  to  said  blocks  of  land,  unto  said  Elijah  K.  Hubbard,  in 
trust  for  ISTevins,  Townsend  &  Co.,  and  C.  J.  Moulton,  of  JS^ew 
York,  and  H.  L.  De  Koven  and  Elijah  Hubbard,  of  Middletown, 
Conn. ;  with  covenants,  among  other  things,  that  said  Thomas 
was  well  seized  of  said  premises  in  fee,  in  his  own  right;  that 
they  were  free  from  incumbrances,  and  for  quiet  enjoyment,  and 
to  make  further  conveyances,  etc. ;  which  said  deed  was  duly 
acknowledged  by  said  Thomas  and  said  petitioner  before  E..  E. 
Heacock,  a  justice  of  the  peace  for  said  county;  that  said  peti- 
tioner and  the  said  Thomas  went  before  the  said  justice,  and 
there  acknowledged  the  same  to  be  their  act  and  deed  for  the 
jjurposes  therein  contained,  etc.  The  answer  further  states  that 
said  blocks  of  land  were  vacant  and  unoccupied  at  the  time  of 
the  conveyance  thereof  to  said  Hubbard,  and  denies  that  said 
Thomas,  at  the  time  of  his  death,  had  such  a  title  to  said  prem- 
ises as  would  entitle  said  petitioner  to  her  dower  therein.  The 
answer  further  states  that  said  Elijah  K.  Hubbard  departed  this 
life  in  the  year  1838  or  1839,  having  previously  made  and  pub- 
lished his  last  will  and  testament,  wherein  William  H,  Brown 
and  H.  Griswold  Hubbard  were  appointed  his  executors,  and 
that  the  said  William  H.  Brown  and  H.  Griswold  Hubbard, 
under  and  in  pursuance  of  the  power  contained  in  the  will,  did, 
on  the  23rd  day  of  October,  A.  D.  1840,  by  deed,  bearing  date 
on  that  day,  grant  and  convey  said  lands  unto  said  Russell  H. 
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Xevins  and  to  his  heirs  and  assigns  forever,  for  a  vahiable  con- 
sideration, set  forth  in  said  deed,  which  said  deed  was  after- 
wards dulj  acknowledged  and  recorded  in  the  recorder's  office 
of  Cook  county,  on  the  21st  day  of  September,  A.  D.  1841; 
that  afterwards,  and  on  the  29th  day  of  April,  1848,  the  said 
l)locks  of  land  still  being  vacant  and  iinoccnpied,  the  said  Rus- 
sell H.   JS'evins,  by  deed  of  that  date,  in  consideration  of  ten 
thousand  dollars  to  him  in  hand  paid,  did  grant,  bargain,  sell 
and  convey  the  said  blocks  of  land  unto  the  said  defendant,  his 
lieirs  and  assigns  forever,    with    full  covenants  of  warranty, 
seizin,  good  right  to  sell,  and  for  quiet  enjoyment  thereof,  which 
deed  was  duly  acknowledged  and  recorded  in   the  recorder's 
office,  on  the  4th  day  of  June,  A.  D.   1851.     The  defendant 
admits  that  he  holds  title  to  the  said  lands,  and  is  seized  in  fee 
thereof,  but  denies  that  he  holds  the  same  subject  to  the  dower 
interest  of  the  complainant.     That  said  petitioner  ought  [  *548  ] 
not,  in  equity  and  good  conscience,  to  have  or  maintain  her  peti- 
tion, because  said  defendant  is  a  ho7ia  fide  purchaser  of  said 
lands,  for  the  sum  of  ten  thousand  dollars  j)aid  by  him,  without 
any  notice  of  petitioner's  claim  for  dower,  and  also  because  her 
title  and  right  of  dower,  if  any  she  had,  accrued  more  than  twenty 
years  next  before  she  made  any  claim  or  demand  of  dower  in 
said  premises,  and  before  said  suit  was  brought,  and  he  relies 
on  the  statute  of  limitations,  approved  February  10,  1827;  and 
also  because  the  said  Russell  H.  IS'evins,  under  whom  defendant 
claims  title  to  said  lands,  by  purchase  as  aforesaid,  having  color 
of  title  to  the  same,  made  in  good  faith;  that  said  lands  were 
vacant  and  unoccupied  from  the  23rd  of  October,  1840,  to  1853, 
when  the  same  became  occupied  by  the  tenants  of  the  defendant, 
since  which  time  they  have  been  occupied  by  defendant's  ten- 
ants; that  the  said  Kevins  paid  all  taxes  on  said  premises  for 
seven   successive  years  prior  to  the  filing  of  said  bill  of  com- 
])laint,  and  he  insists  upon  the  statute  approved  March  2,  1839, 
in  bar  of  said  claim  of  dower;  that  said  premises  were  vacant 
and  unoccupied  from  1833  to  1853,  and  that  Kevins  paid  all 
taxes  on  said  premises  for  seven  successive  years  prior  to  the 
petitioner's  filing  said  petition,  and  he  insists  upon  the  statute 
in  such  cases  made  and  provided,  in  bar  of  petitioner's  claim  of 
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dower;  that  said  lands  were  vacant  from  the  29th  of  April, 
1848,  to  and  nntil  the  year  1853,  and  that  the  defendant,  having 
color  of  title  to  the  same,  made  in  good  faith,  paid  all  taxes  on 
said  premises  for  seven  snccessive  years,  immediately  prior  to 
the  commencement  of  this  suit,  and  he  insists  upon  the  statute 
in  such  cases  made  and  provided,  in  bar  of  petitioner's  claim 
for  dower. 

The  answer  is  sworn  to,  and  to  tliis  answer  a  general  replica- 
tion was  filed. 

And  afterwards  the  said  parties,  by  their  solicitors,  filed  the 
agreed  case  following: 

The  following  facts  are  admitted,  on  the  part  of  petitioner 
and  defendant,  in  the  above  entitled  cause,  by  their  solicitors  : 
That  the  petitioner,  Emily  Owen,  is  the  widow  of  Thomas  J. 
Y.  Owen,  deceased,  late  of  Cook  county,  Illinois,  and  that  the 
petitioner  and  the  said  Thomas  were  married  in  the  year  1823, 
and  lived  together  as  husband  and  wife  until  about  the  14th  day 
of  October,  A.  D.  1835,  when  the  said  Thomas  departed  this  life, 
leaving  children,  as  stated  in  said  petition.  It  is  further  admit- 
ted that,  during  his  lifetime,  and  during  the  coverture  of  said 
petitioner,  as  aforesaid,  the  said  Thomas,  at  a  sale  made  in 
October,  A.  D.  1832,  in  pursuance  of  the  laws  of  Illinois  then 
existing,  by  the  commissioner  of  school  lands,  at  public  auction, 
[*549]  bid  in  the  premises  described  in  the  said  petition,  and 
known  as  blocks  105  and  108  in  school  section  addition  to  Chi- 
cago, and  received  from  said  commissioner  a  certificate  of  such 
purchase,  setting  forth  that  one-fourth  of  the  purchase  money 
had  been  paid  therefor  by  the  said  Thomas,  and  that  the  said 
Thomas,  his  heirs  and  assigns,  would  be  entitled  to  patents  for 
said  premises  upon  the  full  payment  of  the  balance  of  such  pur- 
chase money,  payable  in  equal  installmne's,  with  interest,  in  one, 
two  and  three  years  from  the  time  of  such  purchase.  It  is 
further  admitted  that  the  said  Thomas,  in  his  lifetime,  paid  the 
installments  on  said  purchase  as  they  became  due,  the  last  fall- 
ing due  on  the day  of  October,  A,  D.  1835,  after  the  sale 

and  conveyance  by  him  to  Hubbard,  and  that  patents  were  after- 
wards issued  for  said  premises  by  the  Governor  of  the  State  of 
Illinois,  in  the  usual  form,  to  and  in  the  name  of  said  Thomas, 
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purporting  to  grant  and  convey  said  premises  to  the  said 
Thomas,  his  heirs  and  assigns,  and  bearing  date  the  7th  day  of 
December,  1835. 

It  is  further  admitted,  that  the  said  Thomas,  before  his  de- 
cease, and  before  he  paid  the  last  instalment  for  said  lands,  to 
wit,  on  the  21st  day  of  May,  A.  D.  1835,  for  and  in  considera- 
tion of  forty-six  hundred  dollars  paid  to  him,  did  execute  and 
deliver  unto  Elijah  K.  Hubbard  the  deed  of  conveyance  in  trust, 
as  stated  in  the  defendant's  answer,  with  full  covenants  of  gen- 
eral warranty  of  title,  and  quiet  possession  of  said  blocks  of 
land,  said  deed  bearing  date  on  that  day,  and  which  was  ac- 
knowledged on  the  21st  day  of  May,  1835,  and  duly  recorded 
in  the  recorder's  office  of  Cook  county,  in  book  D,  page  101,  on 
the  18th  day  of  June,  1835,  and  that  the  defendant  shall  be 
permitted  to  read  said  deed,  or  upon  laying  the  usual  foijnda- 
tion,  the  record  of  a  copy  of  it,  with  the  certificate  of  acknowl- 
edgment, as  given  by  the  justice  in  evidence,  on  the  hearing  of 
this  cause.  But  as  to  the  question  whether  the  rights  of  the 
said  petitioner  are  conveyed,  or  affected  by  said  deed  and  cer- 
tificate, this  question  is  referred  to  the  judgment  and  deter- 
mination of  tlie  court  upon  the  facts.  It  is  further  admitted 
that  said  premises  were  subsequently  conveyed  to  Eussell  H. 
Nevins,  and  were,  on  the  29th  day  of  April,  1848,  conveyed  to 
said  defendant,  as  stated  in  his  answer.  It  is  admitted  that 
said  lands  were  vacant  and  unoccupied  at  the  time  stated  in  de- 
fendant's answer;  and  it  is  also  admitted  that  the  said  defend- 
ant and  his  grantors  were  in  the  occupation  of  said  lands  at  the 
time  stated  in  the  said  answer,  but  as  to  whether  said  defendant 
and  his  grantors  paid  taxes  thereon,  as  stated  in  his  said  answer, 
the  defendant  is  left  to  his  proof  of  the  same  by  putting  in  evi- 
dence, on  the  hearing,  the  tax  books,  his  tax  receipts,  and  such 
other  legal  proof  as  he  may  be  able  to  produce  on  the  [*550] 
hearing  of  this  cause,  or  all  or  any  of  them.  It  is  further  ad- 
mitted, that  the  said  petitioner  has  not,  since  the  death  of  her 
luisband,  asserted  her  right  to  dower  in  said  premises,  by  de- 
mand or  suit,  until  the  filing  of  said  petition,  nor  has  she  exer- 
cised acts  of  ownership  over  said  premises  since  the  death  of  her 
said  husband,  by  taking  possession,  paying  taxes,  or  in  any  other 
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manner,  but  as  to  whether  the  widow,  the  said  Emily  Owen,  is 
harred  of  her  dower  bj  said  deed  and  facts  which  will  appear 
in  this  cause,  is  left  for  the  court  to  decide,  and  is  referred  to 
the  court  for  determination,  from  all  the  facts  and  circumstances 
in  tlie  case. 

It  is  hereby  further  agreed,  that  the  petition  and  answer  may 
be  amended  so  as  to  conform  to  the  foreffoinp;  ao-reed  statements 
of  facts.  It  is  also  admitted  that  the  taxes  and  assessments 
Avere  paid,  as  stated  in  defendants'  answer. 

And  afterwards,  and  on  the  9th  day  of  July,  said  complain- 
ant filed  her  amended  petition  in  said  cause,  in  conformity  with 
the  foregoing  agreed  case,  and  making  the  State  of  Illinois,  and 
the  said  Thomas,  William,  George  and  Elias  Owen,  parties  de- 
fendants, together  with  the  said  George  S.  Robbins;  and  the 
authority  of  the  Governor  of  the  State  of  Illinois,  to  Carlos 
Haven,  to  enter  the  appearance  of  the  State,  and  answer  for  it 
in  this  behalf,  was,  on  the  day  and  year  last  aforesaid,  filed  in 
said  cause;  and  on  the  same  day  were  also  filed  the  answer  of 
the  State,  made  by  the  same  Haven,  its  attorney  and  solicitor, 
admitting  the  purchase  of  the  premises  by  said  Owen,  and  the 
issuing  of  the  patents  therefor,  as  stated  in  said  petition,  after 
the  death  of  said  Owen,  together  with  the  joint  answer  of  the 
said  Thomas,  William,  George  and  Elias,  by  their  solicitors,  ad- 
mitting the  several  allegations  in  said  petition  to  be  true,  and 
submitting  their  rights  and  interests  in  the  premises  to  the  court. 
And  on  the  hearing  of  said  cause,  said  defendant  Robbins,  by 
his  counsel,  introduced  and  read  in  evidence  a  deed  of  convey- 
ance, of  which  the  following  is  a  copy: 

This  Indenture,  Made  the  twenty-first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-five,  between  Thomas  J.  V.  Owen 
and  Emily  Owen,  his  wife,  of  the  county  of  Cook  and  State  of  Ilhnois,  of  the 
first  part,  and  EHjah  K.  Hubbard,  of  said  county,  in  trust  for  Nevin,  Town- 
send  &  Co.  and  C.  F.  Moulton,  of  the  city  of  New  York,  and  H.  L.  DeCoven 
and  Elijah  K.  Hubbard,  of  Middletown,  Connecticut,  of  the  second  part, 
Witnesseth,  that  the  said  parties  of  the  first  part,  for  and  in  consideration  of 
the  sum  of  forty- six  hundi-ed  dollars,  lawful  money  of  the  United  States  of 
America,  to  them  in  hand  paid  by  the  said  parties  of  the  second  part,  at  or 
before  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  and  the  said  parties  of  the  second  part,  their  heirs, 
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executors  and  administrators,  forever  released  and  discharged  from  the  [  *551  ] 
same  by  these  presents,  Have  granted,  bargained,  sold,  aliened  remised,  re- 
leased and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  ahen, 
remise,  release  and  confirm  unto  the  said  parties  of  the  second  part,  and  to 
their  heirs  and  assigns  forever,  all  of  the  following  blocks  or  lots  of  land,  to 
wit:  block  number  one  hundred  and  five,  and  block  number  one  hundred  and 
eight,  in  section  number  sixteen,  in  township  number  thirty-nine  north,  of 
range  number  fourteen  east  of  the  third  principal  meridian,  in  the  State  of 
Illinois,  as  laid  out  by  the  trustees  of  said  township,  a  plan  of  which  is  re- 
corded in  the  Recorder's  office  in  and  for  the  said  county  of  Cook,  reference 
lieing  thereimto  had  for  further  particulars.    Together  with  all  and  singular 
the  tenements,  hereditaments,  rights,  members,  privileges  and  appui-tenances, 
imto  the  said  above-mentioned  and  described  premises  belonging,  or  in  any 
wise  appertaining,  and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues  and  profits  thereof;  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim  or  demand  whatsoever,  as  well  at  law  as 
in  equity,  of  the  said  parties  of  the  first  part  of,  in  and  to  the  same  and  every 
pai-t  and  parcel  thereof,  with  the  appurtenances.    To  have  and  to  hold  the 
above  granted,  bargained  and  described  premises,  and  every  part  and  parcel 
thereof,  with  the  hereditaments  and  appurtenances,  unto  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  to  the  sole  and  only  proper  use, 
lienefit  and  behoof  of  the  said  parties  of  the  second  part,  their  heirs  and 
assigns  forever.     And  the  said  Thomas  J.  V.  Owen,  for  himself,  his  heirs, 
executors  and  administrators,  doth  covenant,  grant,  promise  and  agree  to  and 
with  the  said  parties  of  the  second  part,  their  heirs  and  assigns,  in  manner 
and  form  foil  )wing,  that  is  to  say:    He,  the  said  Thomas  J.  V.  Owen,  at  the 
time  of  the  sealing  and  delivery  of  these  presents,  was  lawfully  seized  in  himself 
of  a  good,  sure,  absolute  and  indefeasible  estate  of  inheritance,  in  fee  simple, 
of  and  in  all  and  singular  the  above  granted,  bargained  and  described  prem- 
ises, with  the  appurtenances,  and  has  good  right,  full  power,  and  lawful 
authority  to  grant,  bargain,  sell  and  convey  the  same  in  manner  and  form 
aforesaid,  and  that  the  said  parties  of  the  second  i)art,  their  heirs  and  assigns, 
shall  and  may  at  all  times  hereafter  peaceably  and  quietly  have,  hold,  use, 
occupy,  possess  and  enjoy  the  above  granted  premises  and  every  part  and 
parcel  thereof,  with  the  hereditaments  and  appurtenances,  without  any  let, 
suit,  trouble,  molestation,  eviction  or  disturbance  of  the  said  parties  of  the 
first  part,  their  heirs  and  assigns,  or  of  any  other  person  or  persons  lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof.    And  that  the  same  now 
are  free,  clear,  discharged  and  unincumbered  of  and  from  all  former  and  other 
grants,  titles,  charges,  estates,  judgments,  taxes,  assessments  and  incum- 
brances of  what  nature  or  kind  soever.     And  also  that  the  said  parties  of  the 
first  part  and  their  heirs,  and  all  and  every  other  person  or  persons  whomso- 
ever, lawfully  or  equitably  deriving  any  estate,  right,  title  or  interest  of,  in  or 
to  the  hereinbefore  granted  premises,  or  any  part  or  parcel  thei'eof,  by,  from, 
under  or  in  trust  for  them,  shall  and  will,  at  any  time  or  times  hereafter,  upon 
the  reasonable  request  and  at  the  proper  costs  and  charges  in  the  law  of  the 
said  parties  of  the  second  part,  their  heirs  and  assigns,  make,  do,  and  execute, 
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or  cause  or  procure  to  be  made,  done  and  executed,  all  and  every  such  further 
and  other  lawful  and  reasonable  acts,  conveyances  and  assurances  in  the  law 
for  the  better  and  more  effectually  vesting'  and  confirming  the  premises  hereby 
intended  to  be  granted  in  and  to  the  said  parties  of  the  second  part,  their  heirs 
and  assigns  forever,  as  by  the  said  parties  of  the  second  part,  their  heirs  or 
assigns,  or  their  counsel  learned  in  the  law,  shall  be  reasonably  devised,  ad- 
vised or  required.  And  the  said  Thomas  J.  Y.  Owen,  the  above  described  and 
[  *552  ]  hereby  granted  and  released  premises,  and  every  part  and  parcel 
thereof,  with  the  hereditaments  and  appurtenances,  unto  the  said  parties  of 
the  second  part,  their  heirs  and  assigns,  against  the  said  parties  of  the  first 
part  and  their  heirs,  and  against  all  and  every  person  and  persons  whomso- 
ever, lawfully  claiming  or  to  claim  the  same  or  any  part  thereof,  shall  and  will 
warrant  and  by  these  presents  forever  defend. 

In  Witness  Whereof,  The  parties  to  these  presents  have  hereunto  inter- 
changeably set  their  hands  and  seals,  the  day  and  year  first  above  written. 

STATE  OF  ILLINOIS,  ) 

COOK   COUNTY.  ) 

This  day  came  before  me  Thomas  J.  V.  Owen  and  Emily,  his  wife,  both  to 
me  personally  known  to  be  the  real  persons  who  executed  the  within  instru- 
ment of  wi-iting  and  acknowledged  the  within  to  be  their  act  and  deed  for  the 
purposes  contained,  and  the  said  being  by  me  t  xamined  separate 

and  apart  from  her  husband,  acknowledged  that  she  executed  the  same  of  her 
own  free  will,  without  the  coercion  of  her  husband. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal,  this  21st 
day  of  May,  eighteen  hundred  and  tliirty-five. 

R.  E.  HEACOCK,  J.  P.    [  seal.] 

And  thereupon,  upon  the  final  hearing  of  said  canse,  upon  the 
petition,  amended  petition,  replication,  agreed  case  and  evidence 
aforesaid,  the  said  court,  J.  M.  Wilson,  Judge,  presiding,  ren- 
dered its  final  judgment  and  decree  in  said  cause,  whereby  it 
was  ordered,  adjudged  and  decreed,  that  the  petition  of  said 
complainant  filed  in  said  cause  be  dismissed,  and  that  said  com- 
plainant pay  to  said  defendant  his  costs  and  charges  about  his 
defense  in  that  behalf  expended,  to  which  decree  of  the  court 
the  complainant  then  and  there  excepted,  and  prayed  an  appeal 
to  the  Supreme  Court. 

And  the  complainant  assigns  as  error,  the  decision  and  decree 
of  said  court  rejecting  said  petitioner's  claim  for  dower,  and  dis- 
missing her  said  petition. 

Isaac  G.  Wilson,  Grant  Goodrich  and  Hoyne,  Miller  & 
Lewis,  for  Appellant. 

B.  S.  Morris,  for  Appellee. 
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Walker,  J.  This  was  a  petition  for  assignment  of  dower  by 
plaintiff  against  defendants,  commenced  in  the  Cook  county 
Court  of  Common  Pleas,  on  the  23rd  December,  1855.  The 
dower  is  claimed  in  blocks  105  and  108  in  school  section  addi- 
tion to  the  city  of  Chicago.  It  was  admitted  on  the  trial  below, 
on  the  agreed  facts,  that  the  petitioner  is  the  widow  of  Thomas 
J.  Y.  Owen,  deceased,  and  that  they  were  married  in  1823,  and 
lived  together  as  husband  and  wife  until  the  14th  of  [*553] 
October,  1835,  when  the  said  Owen  departed  this  life;  that  he, 
in  October,  1832,  at  a  sale  made  by  the  commissioner  of  school 
lands,  purchased  the  said  premises,  received  a  certificate  of 
purchase,  paid  one-fourth  of  the  purchase  money,  and  agreed  to 
pay  the  balance  in  one,  two  and  three  years,  in  equal  install- 
ments ;  and  by  the  certificate  of  purchase  was  entitled  to  a  23atent 
for  the  same,  on  payment  of  the  purchase  money;  that  he  paid 
the  installments  as  they  fell  due,  the  last  in  October,  1835;  that 
a  patent  issued  in  his  name  for  the  premises,  on  the  7th  day  of 
December,  1835;  that,  on  the  21st  day  of  May,  1835,  he,  for 
the  consideration  of  $4,600,  conveyed  the  land  to  Elijah  K. 
Hubbard,  in  trust  for  ISTevins,  Townsend  &  Co.,  C.  F.  Moulton, 
II.  L.  DeCoven  and  Elijah  K.  Hubbard,  with  covenants  of  gen- 
eral warranty,  which  was  acknowedged  on  the  21st  of  May, 
1835,  and  recorded  on  the  18th  day  of  June,  1835,  in  Cook 
county,  Illinois;  that  the  premises  were  subsequently  conveyed 
to  Russell  H.  Kevins,  and  were,  on  the  29th  day  of  April,  1848, 
conveyed  to  defendant,  George  S.  Robbins;  that  the  premises 
were  vacant  and  unoccupied  from  the  23rd  of  October,  1840, 
till  1853,  when  the  same  became  occupied  by  the  tenants  of  the 
defendant,  and  have  been  so  occupied  ever  since;  that  petitioner 
had  not  asserted  her  right  of  dower  in  the  premises  since  the 
death  of  her  husband,  by  demand  or  suit  until  she  filed  this 
petition,  nor  had  she  exercised  any  acts  of  ownership  of  the 
premises,  by  taking  possession,  paying  taxes,  or  in  any  other 
manner.  It  was  subsequently  admitted,  that  l^evins  had  paid 
the  taxes  for  seven  successive  years  prior  to  filing  the  petition, 
and  that  defendant  paid  all  taxes  legally  assessed  on  the  prem- 
ises seven  successive  years  immediately  prior  to  the  commence- 
ment of  this  suit. 
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The  deed  of  conveyance  executed  by  Owen  and  petitioner,  on 
the  21st  day  of  May,  1835,  to  Elijah  K.  Hubbard,  was  acknowl- 
edged before  R.  E.  Heacock,  and  the  acknowledgment  is  as 
follows : 

STATE  OF  ILLINOIS,  I 

COOK  county:  J  *  This  day  came  before  me,  Thomas  J.  V.  Owen 
and  Emily,  his  wife,  both  to  me  personally  known  to  be  the  real  persons  who 
executed  the  within  instrument  of  writing-,  and  acknowledged  the  within  to 

be  their  act  and  deed,  for  the  purposes  contained;  and  the  said 

being  by  me  examined  separate  and  apart  from  her  husband,  acknowledged 
that  she  executed  the  same  of  her  own  free  will,  without  the  coercion  of  her 
husband. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  21st  day 
of  May,  eighteen  hundred  and  thirty-five. 

E.  E.  HEACOCK,  J.  P.     [sealJ 

[  *554  ]  On  the  hearing,  the  court  dismissed  the  petition  and 
rendered  a  decree  against  petitioner  for  costs.  From  which  she 
appeals  to  this  court. 

The  acknowledgment  of  the  deed  from  Owen  and  wife  to 
Hubbard,  entirely  fails  to  comply  with  the  statute  regulating  the 
relinquishment  of  the  wife's  right  to  dower.  This  certificate 
nowhere  states  that  she  was  made  acquainted  with  the  contents 
of  the  deed,  nor  does  she  acknowledge  that  she  relinquishes  her 
right  of  dower;  both  of  these  should  appear  in  the  certificate 
of  acknowledgment.  This,  then,  being  the  case,  any  right  the 
petitioner  had  in  the  premises  was  not  afiected  by  that  acknowl- 
edgment. It  will  be  proper  to  inquire,  whether  her  husband, 
at  the  time  of  his  death,  had  an  estate  in  which  petitioner  was 
entitled  to  dower.  In  the  English  courts  the  rule  seems  to  be 
pretty  uniform,  that  a  widow  is  not  dowable  in  an  equitable 
estate.  But  the  rule  of  the  English  courts  has  been  departed 
from  by  some  of  the  courts  of  the  United  States.  And  our 
legislature,  at  an  early  period,  regulated  it  by  enactment.  The 
49th  section  of  the  chapter  entitled  Wills,  Kevised  Code,  1829, 
page  207,  which  was  in  force  when  the  sale  by  Ow^en  and  peti- 
tioner was  made,  and  at  the  time  of  his  death,  provided  that 
"  Equitable  estates  shall  be  subject  to  the  widow's  dower,  and 
all  real  estate,  of  every  description,  contracted  for  by  the  hus- 
band in  his  lifetime,  the  title  to  which  may  be  completed  after 
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his  death."  It  is  a  question  that  is  not  free  from  difficulty,  to 
determine  what  kind  of  an  equitable  estate  the  legislature  intend- 
ed to  subject  to  the  widow's  dower.  It  could  not  be  construed 
to  embrace  every  kind  of  equitable  estate,  such  as  an  equity 
of  redemption  of  a  mortgage  given  to  secure  the  purchase 
money,  an  equitable  mortgage,  or  an  equitable  lien,  that  maj  or 
may  not  become  a  title.  This  enactment  has  excluded  mere 
contracts  for  the  purchase  of  real  estate  unless  the  title  shall  be 
completed  after  the  husband's  death.  But  it  does  embrace  a 
purchase  of  land  by  the  husband,  where  the  purchase  money 
had  been  fully  paid  by  the  husband,  and  he  was,  at  the  time  of 
his  death,  in  a  position  to  enforce  a  conveyance  by  a  bill  for  a 
specific  performance  of  the  agreement.  But  it  would  not  em- 
brace a  contract  for  the  purchase  of  lands  which  has  been 
assigned  by  the  husband  in  his  lifetime.  Rawton  v.  Raioton, 
1  Hen.  &  M.  91 ;  Dean  v.  Mitchel,  4  J.  J.  Marsh.  R.  451 ; 
Stephens  v.  Smith,  ib.  ^Q\  Hamilton^ .  Sm,ith,  6  J.  J.  Marsh.  R. 
582;  Lewis  v.  Moorman,  7  Porter  R.  522;  1  Hilliard  Real 
Prop.  145.  The  contract,  until  it  is  executed,  is  only  incohate, 
and  may  be  canceled  by  the  parties;  or  it,  like  any  chose  in 
action,  may  be  assigned  so  as  to  pass  the  equitable  interest  in  the 
agreement  to  the  assignee.  We  have  been  unable  to  find  any 
case  which  holds  that  a  widow  is  dowable  of  land  where  [  *555  ] 
the  husband  has  assigned  a  contract  for  a  purchase,  although  the 
courts  of  various  States  have  held  she  is  dowable  of  an  equitable 
estate.  But,  in  this  case,  Owen  never  had  any  title  to  this  land; 
he  only  had  a  contract  for  a  title,  which,  at  the  time  it  was 
assigned,  might  or  might  not  ripen  into  a  title.  And  when  he 
sold  it,  he,  in  equity,  passed  the  contract  to.Hubbard,  and  with  it 
all  of  the  rights  he  held  under  it.  At  the  time  it  was  sold,  the 
petitioner  had  no  right  of  dower  in  the  premises,  and  any  subse- 
quent act,  in  completing  the  title  in  Hubbard,  could  give  her  no 
such  right.  As  soon  as  the  last  payment  was  made,  it  became 
an  equitable  title  in  Hubbard,  by  virtue  of  the  deed  to  him,  and 
it  would  equally  have  enured  to  his  benefit  by  an  assignment, 
without  the  covenant  of  warranty. 

It  was  urged,  that  as  the  defendant,  Robbins,  derives  title 
from  the  husband  of  petitioner,  he  is  estopped  from  denying 
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that  Owen  had  a  title  which  entitled  her  to  dower.  There 
seems  to  be  some  conflict  in  the  adjudged  cases;  some  holding 
that  it  amounts  to  an  estoppel,  while  others  hold  it  does  not 
have  such  effect.  In  I^ew  Hampshire  and  Kentucky,  it  is  held 
that  the  husband's  grantee,  in  a  proceeding  by  the  widow  against 
him  for  dower,  is  not  concluded  from  showing  that  the  husband 
did  not  have  title.  Ifoore  v.  I^sty,  5  N.  H.  E.  492 ;  Otis  v.  Farsh- 
ley,  10  N.  H.  K.  403;  Detheridge  v.  Woodruff,  3  Mun.  E.  244. 
This  would  seem  to  be  the  true  rule,  as  an  estoppel  is  based  on 
an  admission  which  the  party  making  it  shall  not  be  permitted 
to  contradict.  "WTien  the  grantee  receives  a  deed  of  convey- 
ance, he  only  impliedly  admits  that  his  grantor  had  a  title,  and 
he  nowhere  expressly  makes  such  an  admission;  and  there 
seems  to  be  no  reason  why  he  should  be  concluded  from  showing 
the  truth,  when  every  day's  observation  shows  that  very  many 
purchases  are  made  by  way  of  compromise,  and  to  quiet  titles, 
where  neither  party  believes  that  any  title  is  conveyed.  If  the 
acceptance  of  a  deed  is  conclusive  that  the  grantee  admits  title 
in  each  preceding  grantor,  men  would  hesitate  to  compromise  or 
buy  their  peace  in  cases  of  disputed  titles.  In  many  cases,  to 
receive  a  conveyance  of  an  outstanding  title,  as  a  gratuity, 
would  be  ruinous,  as  the  less  validity  a  title  would  have,  the 
less  pains  would  be  taken  to  get  a  relinquishment  from  the  wives 
of  the  various  grantors  in  the  chain  of  conveyance.  It  seems 
to  be  more  in  accordance  with  the  principles  of  justice  and  with 
the  philosophy  of  evidence,  that  the  holder  of  real  estate,  when 
sued  for  dower,  should  be  permitted  to  show  that  either  an  im- 
mediate or  remote  grantor  did  not  have  title,  and  that  he  holds 
under  a  different  title,  which  is  paramount.  The  cases  of  land- 
lord and  tenant,  and  purchasers  in  possession  under  unexecuted 
[  *556  ]  contracts,  are  governed  by  different  principles,  and 
would  not  fall  within  this  rule.  On  the  whole  record  in  this 
case  we  are  unable  to  perceive  an}^  error,  and  the  decree  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 
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Feanklin  Paemelee  et  al.,  Plaintiffs  in  Error,  v.  James 
McNulty,  Defendant  in  Error. 

ERROR  TO  COOK. 

The  owner  of  lost  baggage  may  be  a  witness  to  prove  the  contents  of  a 

trunk  and  the  value  thereof;  provided  there  is  no  other  person  who  can 

make  such  proof. 
Tlie  court  will  take  notice,  that  the  owner  of  an  omnibus  line  is  a  common 

carrier  of  passengers  and  their  baggage;  and  if  it  be  otherwise,  he  must 

make  it  appear. 

The  defendant  in  error  brought  an  action  on  the  case  against 
the  plaintiffs  in  error  to  the  March  term,  1857,  of  the  Cook  Cir- 
cuit Court. 

The  declaration  contains  four  counts — the  first  two  of  which 
are  upon  the  custom  as  common  carriers  for  the  loss  of  a  "  trunk 
or  valise "  and  contents.  The  third  count  charges  them  as 
bailees.     The  fourth  count  is  in  trover. 

The  defendants  pleaded  the  general  issue. 

On  the  13th  of  April,  A.  D.  1857,  tlie  plaintiff  caused  to  be 
filed  in  the  clerk's  ofiice  of  said  court  the  depositions  of  one 
Marsh,  Mcl^amara,  Frank  McNulty,  and  of  himself,  taken  before 
the  same  commissioner,  and  upon  the  same  set  of  interrog- 
atories. 

These  depositions  being  filed  on  the  13th  April,  1857,  on  the 
16th  of  the  same  month,  and  before  the  trial,  the  plaintiffs  in 
error  filed  a  motion  to  exclude  and  suppress  the  deposition  of 
said  James  McNultj,  the  party  plaintiff  below:  stating  therein 
as  the  grounds,  that  he  was  not  a  competent  witness;  that  his 
evidence  could  not  be  taken  by  a  commissioner  because  he  could 
not  be  deemed  a  non-resident  witness  within  the  10th  section 
of  chapter  40. 

This  motion  the  court  overruled,  and  the  defendants  excepted. 

On  the  17th  December,  1857,  the  cause  was  tried  before  the 
court,  Manniere,  Judge,  and  a  jury. 

The  plaintiff  below  having  read  the  said  depositions  of  Marsh, 
McNamara  and  Frank  Mc]!!^ulty,  in  evidence,  offered  to  read  that 
of  the  plaintiff.      To  reading  the  answer  of  said  plaintiff  to  the 
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[*557]  second  interrogatory  the  defendants  objected;  the.  conrt 
overruled  the  objection,  and  the  defendants  excepted. 

And  the  answer  was  read  to  the  jury  which  is  in  the  opinion 
of  the  court. 

The  j)laintiff 's  counsel  then  read  in  evidence  a  check  for  bag- 
gage as  follows  : 

Omnibus  Line  Bagg-age  Ticket, 

F.  PARMELEE  &  CO. 

On  the  back  of  which  were  the  letters,  "  S.  M." 

The  bill  of  exceptions  then  states,  thus,  "  and  it  was  admitted 
by  the  defendants'  counsel  that  the  said  check  was  one  of  de- 
fendants'. That  it  was  given  by  them  to  the  plaintiff  at  the 
time  the  plaintiff' 's  railroad  check  was  surrendered." 

One  Cone,  an  agent  of  the  Southern  Michigan  Railroad,  who 
had  cai"e  of  the  baggage,  was  called  by  the  plaintiff',  and  gave 
evidence  that  the  plaintiff  called  at  the  dejjot  and  made  a  demand 
or  inquiry  for  his  baggage,  and  that  it  was  not  found. 

There  was  a  verdict  and  judgment  for  plaintiff'  below,  for 
$160. 

ScATES,  McAllister,  Jewett  &  Peabody,  for  Plaintiffs  in 
Error. 

E.  A.  &  J.  Yan  Bueen,  for  Defendant  in  Error. 

Caton,  C.  J.  This  action  was  brought  against  Parmelee,  as 
the  proprietor  of  an  omnibus  line  in  Chicago,  for  the  loss  of  a 
trunk,  or  valise,  and  its  contents.  To  maintain  the  issue  on  his 
part,  the  plaintiff  below  introduced  proof  tending  to  show  the  de- 
livery of  the  article  to  the  agents  of  the  omnibus  line,  and  its  loss. 
He  also  proved,  by  the  deposition  of  his  brother,  Frank  McNul- 
ty,  that  he  knew  the  valise,  and  gave  a  description  of  it,  also  a 
description  of  a  part  of  its  contents.  The  plaintiff's  own  depo- 
sition was  then  introduced,  on  his  part,  which  is,  in  substance, 
this  :  I  know  tlie  contents  and  value  of  the  trunk,  or  baggage, 
for  which  the  aforesaid  action  is  brought,  excepting,  perhaps, 
some  items  which  I  may  have  forgotten.  There  was  a  large 
trunk  valise,  containing  wearing  apparel,  consisting  of  a  dress 
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suit  of  clothes,  a  dozen  and  a  half  of  shirts,  a  dozen  pair  of  socks, 
two  dozen  collars,  two  silk  wrappers,  two  woolen  wrappers,  two 
pair  of  drawers,  a  pair  of  patent  leather  boots,  cravats,  hand- 
kerchiefs, a  pair  of  fur  gloves,  some  books  for  mv  use  while 
traveling,  shaving  articles,  toilet  articles,  and  other  articles  of 
baggage  and  apparel,  which  I  can't  now  specify,  of  the  value  of 
one  hundred  and  fifty  dollars,  in  the  whole,  at  the  time  [*558] 
the  same  went  into  the  possession  of  the  defendant ;  the  valise, 
or  trunk,  was  worth  ten  dollars,  in  addition  to  the  contents. 

In  cases  of  this  kind,  the  law  permits  a  party  to  be  a  witness 
in  his  own  cause,  for  the  purpose  of  proving  the  contents  of  lost 
baggage,  and  even  its  value,  where  he  cannot  adduce  other  evi- 
dence of  these  facts.  This  is  an  exception  to  the  general  rule  of 
law,  and  should  not  be  extended  beyond  the  necessity  which 
gave  rise  to  it.  It  appears,  from  the  evidence  in  this  case,  that 
the  necessity  did  not  exist  as  to  a  part  of  the  articles  which  the 
trunk  contained,  and  also  as  to  the  value  of  the  trunk.  The  val- 
ue of  those  articles,  as  to  which  Frank  McISTulty  testified,  might 
and  should  have  been  proved  by  him,  he  being  acquainted  with 
them,  and,  of  course,  their  value  could  have  been  proved  by 
him,  or  at  least  the  reason  should  have  been  given  why  he  could 
not  state  their  value.  But  to  do  this  no  eftbrt  was  made.  No 
question  was  put  to  him  on  this  subject.  The  whole  of  this  part 
of  the  case  rests  upon  the  plaintiff's  own  testimony.  This  evi- 
dence, we  think,  was  improperly  admitted. 

It  is  further  objected  that  the  court  assumed  that  Parmelee 
was  a  common  carrier,  without  proof  of  that  fact.  The  proof 
showed  that  he  was  the  owner  of  an  omnibus  line,  to  the  agents 
of  which,  the  proof  tended  to  show,  the  trunk  was  delivered. 
The  court  was  authorized  to  take  notice  that  the  owner  of  an 
omnibus  line  is  a  common  carrier,  just  as  much  as  the  owner  of 
a  railroad,  or  of  a  line  of  steamboats.  The  court  will  take  no- 
tice of  the  general  meaning  of  words  ;  and  we  know  tliat  an 
omnibus  line,  means  a  line  of  coaches  for  the  carriage  of  pass- 
engers and  their  baggage.  If  this  line  was  established  for  othei- 
purposes,  that  should  have  been  shown  in  defense. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
/  Judgment  reversed. 
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Thomas  Gakeison,  Apjjellant,  v.  Thomas  J.  Eudd,  Ap- 
pellee. 

APPEAL  FROM  WINNEBAGO. 

"Where  A,  in  a  conyeyanceof  land  toB,  —  part  of  aquarter  section — resen'^es 
to  himself  and  his  heirs,  forever,  the  use  of  an  alley  twenty-five  feet  wide, 
from  a  road  to  a  river,  jointly  with  B;  and  A,  in  the  conveyance  of  another 
part  of  the  same  quarter  section  to  C,  also  conveys  all  his  right  and  interest 
to  the  said  lane,  it  is  held  that  the  reservation  is  only  of  a  joint  use  of  the 
lane  to  A  and  his  heirs,  and  is  a  personal  right  in  A,  irrespective  of  his 
domicU,  and  is  in  gross,  and  not  to  be  granted  over  to  another. 

[*559]     This  cause  was  tried  before   Sheldon,  Judge,  and  a 
jury,  at  April  term,   185T,  of  the  Winnebago  Circuit  Court. 
Verdict  and  judgment  for  live  dollars  and  costs. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

W.  H.  L.  Wallace,  for  Appellant. 

Anson  S.  Miller,  for  Appellee. 

Breese,  J.  This  was  an  action  of  trespass  qiiare  clausum 
fregit,  brought  by  E,udd  against  Garrison,  and  tried  at  the 
February  term,  1857,  of  the  Circuit  Court  of  Winnebago 
county. 

The  declaration  alleges  trespasses  committed  by  Garrison  on 
a  close,  situate  in  the  city  of  Rockford,  "  abutting  towards  the 
west,  on  Main  street,  running  parallel  with  Rock  river,  towards 
the  east  on  Rock  river,  towards  the  south  on  a  certain  close  in 
possession  of  George  W.  Rudd,  and  towards  the  north  on  a 
certain  close  in  possession  of  Elizabeth  Martin."  The  alleged 
trespasses  were  tearing  down  gates  and  fences,  and  going  upon 
the  land  with  cattle,  etc. 

The  defendant  filed  three  pleas: 

1st.     l^ot  guilty. 

2nd.  That  the  premises  were  a  lane  or  private  way  leading 
from  the  highway  to  the  river,  and  that  defendant  was  entitled 
to  use  it,  and  in  order  to  his  enjoyment  of  that  right  he  removed 
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the  gate  and  fence  erected  by  plaintiff  across  said  lane,  doing 
no  unnecessary  damage,  etc. 

3rd.     License. 

The  plaintiff  took  issue  on  first  plea,  and  by  leave  of  the 
court,  filed  two  replications  to  the  second  plea. 

1st.  That  the  premises  were  not  a  lane  or  private  way,  and 
that  defendant  was  not  entitled  to  use  it. 

2nd.     That  defendant  had  no  right  of  way,  etc. 

To  the  third  plea  plaintiff  replied,  denying  license.  Issues 
were  joined  on  the  several  replications. 

The  cause  was  tried  before  a  juryj  who  found  the  defendant 
guilty,  and  assessed  plaintiff" 's  damages  at  $5. 

Defendant  moved  for  a  new  trial,  which  motion,  at  the  April 
term  of  said  court,  was  overruled,  and  judgment  rendered  on 
the  verdict. 

The  bill  of  excejitions  shows,  that  on  the  trial,  plaintiff'  jjroved 
l>y  George  Kud^l,  that  he  knew  the  premises  where  the  tres- 
passes were  committed,  since  1852.  They  are  in  the  city  of 
Eockford,  and  were  owned  and  occupied  by  the  plaintiff;  that 
there  was  a  lane  fenced  out  by  the  plaintiff  in  1853,  on  or  near 
the  south  line  of  plaintiff's  premises,  and  on  the  north  [■^560] 
line  of  witness'  premises;  that  the  lane  was  twenty -five  feet 
wide,  and  principally  on  the  south  end  of  paintift^'s  premises. 
The  land  of  the  plaintiff  and  of  witness  adjoined;  the  witness' 
land  being  south  of  plaintiff's,  and  both  lying  east  of  the  public 
road  leading  north  from  Eockford,  being  a  continuance  of  Main 
street,  in  said  city;  that  the  line  between  plaintiff's  premises 
and  witness'  was  not  exactly  straight,  and  the  lane  running  at 
right  angles  with  the  public  road  included  at  the  east  end  a 
small  part  of  witness'  land;  that  until  the  south  line  of  the 
lane  struck  witness'  land,  the  whole  twenty-five  feet  was  on 
plaintiff's  land,  and  that  plaintiff  erected  a  fence  and  gate 
across  said  lane  upon  the  line  of  the  public  road  in  the  spring 
of  1855 ;  that  defendant  tore  down  the  gate  and  fence  in  July, 
1856.  "Witness  thought  the  damage  was  about  $10.  Defend- 
ant broke  and  cut  down  the  gate  and  fence  with  an  axe  the 
whole  width  of  the  twenty -five  feet.     The  fences  on  each  side 
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of  the  lane,  running  to  the  river,  were  twentj-live  feet  apart, 
and  were  fenced  out  by  plaintiff  in  1853. 

Plaintiff  also  proved  that  defendant's  cattle  were  in  the  lane 
after  the  fence  and  gate  were  removed. 

Defendant  then  proved  that  the  gate  and  fence  were  carefully 
removed,  and  the  materials  carefully  set  up  against  the  fence. 

Defendant  also  proved  that  he  lived  in  the  same  house  and 
occupied  the  same  premises  occupied  and  owned  by  James 
Taylor  at  the  time  plaintiff  purchased  his  land  from  Taylor,  and 
that  the  two  pieces  were  separated  by  the  public  road  running 
north  from  Rockford,  a  continuation  of  Main  street  in  said  city, 
and  all  belonging  to  the  same  congressional  subdivision  of  land. 
The  defendant  then  offered  in  evidence  two  deeds  from  James 
Taylor. 

The  first  was  a  deed  from  James  Taylor  and  wife  to  plaintiff, 
Eudd,  dated  Jan.  26,  1853,  for  a  part  of  the  north  part  of  Sec- 
tion 23,  T.  M  IST.,  E.  1  E.  3rd  P.  M. — commenping  at  a  point 
in  the  middle  of  the  river  road,  on  the  west  side  of  Eock  river, 
leading  from  Eockford  to  Eockton,  (describing  the  premises  in 
which  the  alleged  trespasses  were  committed,  bounded  west  by 
the  road,  south  by  George  W.  Eudd's  premises,  east  by  the  river, 
and  north  by  Elizabeth  Martin's  premises.)  "  The  party  of  the 
first  part  reserving  to  themselves  and  their  heirs  forever  the  use 
of  an  alley  twenty-five  feet  wide,  on  or  near  the  south  line  of 
the  above  conveyed  tract  jointly  with  the  said  party  of  the 
second  part  and  his  heirs — said  alley  to  extend  from  said  river 
road  to  the  river." 

The  second  of  said  deeds  was  a  deed  from  James  Taylor  and 
wife  to  the  defendant,  dated  June  22,1853,  for  a  part  of  the 
['^561  ]  north  part  of  the  north-west  quarter  of  Section  23,  T.  44 
N.,  E.  1  E.  3rd  P.  M.,  and  some  other  land.  "  And  the  party 
of  the  first  part  also  hereby  conveys  to  the  party  of  the  second 
part  and  their  heirs  and  assigns,  all  the  right  and  interest  that 
the  said  party  of  the  first  part,  their  heirs  or  assigns,  have  in 
and  to  a  lane  or  passage  way  from  said  river  road  to  the  river, 
on  or  near  the  south  line  of  T.  J.  Eudd's  land." 

These  deeds  were  objected  to  by  plaintiff,  and  the  objection 
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sustaiued  hj  the  court,  and  the  deeds  excluded,  and  defendant 
excepted. 

The  defendant  then  offered  to  prove  that  the  said  lane  had 
l)een  used  for  the  purpose  of  allowing  the  cattle  of  Taylor  and 
the  defendant  to  go  to  the  river  for  M^ater  from  the  time  Rudd, 
the  plaintiff,  went  into  possession.  The  plaintiff  objected  to  the 
introduction  of  said  proof,  and  the  court  sustained  the  objection 
and  excluded  the  proof,  and  defendant  excepted. 

The  jury  found  defendant  guilty.  Defendant  moved  for  a 
new  trial.  The  court  overruled  the  motion  and  gave  judgment, 
and  defendant  excepted. 

The  errors  assigned  are: 

1st.  The  court  erred  in  excluding  said  deeds,  and  each  of 
themj  offered  in  evidence  by  defendant. 

2nd.  The  court  erred  in  excluding  the  proof  offered  by  the 
defendant,  showing  a  user  and  acquiescence  by  plaintiff. 

3rd.  The  court  erred  in  overrulinof  the  defendant's  motion 
for  new  trial. 

4th.     The  court  erred  in  rendering  judgment  on  the  verdict. 

5th.  The  court  erred  in  rendering  the  judgment  aforesaid 
in  manner  aforesaid. 

It  will  be  perceived  from  the  statement  of  the  case,  and  the 
evidence,  that  two  principal  questions  are  presented  for  deter- 
mination, one,  novus  Jiosjpes  in  our  courts,  and  involving  the 
whole  merits  of  the  controversy,  the  other,  quite  subordinate  in 
character,  and  going  only  to  the  extent  of  the  damages,  which, 
as  assessed  by  the  jury,  are  very  small  indeed. 

We  will  dispose  of  this  inferior  question  first,  by  saying  that 
tlie  case  shows  the  claim  for  damages  was  confined  wholly  to 
breaking  down  the  gate  and  pickets,  and  no  damages  claimed 
for  injury  to  the  soil  or  herbage  by  cattle,  and  therefore,  proof 
that  the  lane  or  alley  had  been  used  by  Taylor  and  Garrison,  his 
grantee,  as  a  passway  for  their  cattle  to  go  to  the  river,  from 
the  time  of  the  sale  to  Rudd  and  his  going  into  possession,  was 
inadmissible,  and  properly  excluded  by  the  court.  User  for  any 
length  of  time,  can  be  no  justification,  nor  can  it  mitigate  such  a 
trespass  as  is  shown  by  the  proof  in  the  record.     Admitting  his 
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[*562]  cattle  had  used  there,  is  the  enormity  of  the  offense 
charired,  in  any  degree  lessened?   We  think  not. 

The  important  question  in  the  case  arises  out  of  the  rejection 
of  the  two  deeds,  which  the  appellant  oiFered  as  evidence.  If 
they  tended  in  any  manner  to  prove  the  issue  between  the  par- 
ties, they  should  have  been  admitted.  Did  they  so  tend  ?  The 
issue  was  that  the  locus  in  quo  is  a  lane  or  private  way  leading 
from  the  public  highway  to  the  river,  and  that  appellant  was 
entitled  to  use  it,  and  in  order  to  his  enjoyment  of  that  right,  he 
removed  the  gate  and  fence  erected  by  the  appellee  across  the 
lane,  doing  no  unnecessary  damage.  The  proof  shows  that  the 
appellee  made  this  lane  in  1853,  on  or  near  the  south  line  of  his 
land,  situate  east  of  the  public  road  leading  north  from  Rockford, 
being  a  continuation  of  the  main  street  of  that  city,  and  that  he 
erected  a  fence  and  gate  across  this  lane,  upon  the  line  of  the 
public  road,  in  the  spring  of  1855,  and  that  appellant  tore  them 
down  in  July,  1856.  He  broke  and  cut  down  the  gate  and  fence 
with  an  axe,  the  whole  width  of  the  twenty -five  feet.  The  appel- 
lant proved  that  the  gate  and  fence  were  carefully  removed,  and 
the  materials  carefully  set  up  against  the  fence,  and  also  proved 
that  he  lived  in  the  same  house  and  occupied  the  same  premises 
owned  and  occupied  by  James  Taylor  at  the  time  he  j)urchased 
of  Taylor,  and  that  his  land  and  appellee's  land  were  separated 
by  this  public  road,  and  all  belonged  to  the  same  congressional 
subdivision  of  land. 

By  the  accompanying  diagram,  exhibited  on  the  argument,  and 
admitted  to  be  correct,  the  situation  of  the  several  tracts  of 
land,  and  the  locus  in  quo,  is  exhibited. 
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North. 


[*563J 


121  j^  acres  conveyed 
by  Taylor  to  Garrison. 


Nillis. 


0^ 


O 


Martin's  land 


Thos.  J.  Rndd's 
2i^  acres 


Gate. 


Alley,  25  feet  wide. 


o 


Dr.  Eudd's  Land 


It  will  be  seen  that  neither  termini  of  this  alley  is  upon  ap- 
pellant's land,  nor  do  they  touch  it.  They  are  both  on  the  land 
of  appellee. 

The  appellant's  claim  is,  that  he  has  a  right  of  way  through 
this  alley,  by  the  deed  from  Taylor  to  Rudd,  and  from  Taylor 
to  himself.  If  so,  the  deeds  were  improperly  excluded,  and 
this  is  the  question  for  our  determination. 

A  private  right  of  way  is  defined  to  be  that  right  which  one 
man  has  of  going  over  another's  land,  and  is  confined  either  to 
the  inhabitants  of  a  particular  district,  or  to  those  occupying  oi 
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owning  certain  estates,  or  it  extends  to  one  or  more  individuals 
in  certain. 

To  every  private  way  there  are  two  essential  requisites,  first, 
tlie  terminus  a  quo,  or  tlie  point  or  place  from  wliicli  the  grantee 
[■^oO-i]  is  to  set  out  in  order  to  use  tlie  way,  and  the  terminus 
ad  quern,  the  place  where  the  way  is  to  end;  and  second,  that 
tlie  grantor  has  the  right,  not  the  mere  revocable  permission, 
of  setting  out  from  the  terininus  a  quo,  and  proceeding  to  and 
entering  the  terminus  ad  quern.  It  is  one  of  the  most  im- 
portant of  incorporeal  hereditaments,  in  which  one  man  has  an 
interest  and  a  right,  though  another  man  is  the  owner  of  the 
soil  over  which  it  is  claimed.  It  is  simply  an  easement  or  a 
privilege,  conferring  no  interest  in  the  land.  1  Crabb's  Real 
Property;  2  Black.  Com.  35;  2  Bouv.  Inst.  187. 

These  easements  may  be  acquired  from  necessity,  by  grant, 
by  reservation,  by  prescription,  and  by  custom — perhaps  by 
condemnation  under  legislative  act,  and  they  are  ap23endant  or 
appurtenant,  or  in  gross,  personal  merely. 

They  are  said  to  be  appendant  or  appurtenant  when  they  are 
incident  to  an  estate,  one  terminus  being  on  the  land  of  the 
party  claiming,  must  inhere  in  the  land,  concern  the  premises, 
and  be  essentially  necessary  to  their  enjoyment.  They  are  of 
the  nature  of  covenants,  running  with  the  land,  and,  like  them, 
must  respect  the  tiling  granted  or  demised,  and  must  concern 
the  land  or  estate  conveyed.  They  pass  by  a  conveyance  of  the 
land,  under  the  term  "  appurtenances,"  without  being  expressly 
named.  3  Kent's  Com.  420;  Woolwych  on  Ways,  14;  1 
Crabb's  Eeal  Property,  233. 

And  such  an  easement  is  appurtenant  to  all  and  every  part  of 
the  land,  no  matter  into  how  many  parts  it  may  be  subdivided 
on  sale;  to  each  part,  however  small,  it  attaches.  It  is  to  be 
enjoyed  by  all  the  owners  of  the  estate  to  which  it  is  incident, 
and  cannot  be  separately  sold  and  conveyed  to  another.  Wat- 
son V.  Brown,  1  Serg.  &  Pawle  P.  227. 

This  right  is  said  to  be  in  gross  when  it  is  not  attached  as  an 
incident  to  an  estate,  and  is  conferred  by  deed,  or  by  reserva- 
tion in  a  deed,  the  distinction  being  quite  manifest  between  a 
grant  of  land  where  a  way  is  appendant  which  carries  the  way, 
672 


APRIL  TERM,  185S.  564 

Garrison  v.  Rudcl. 

and  a  grant  of  a  way  separate  from  any  estate,  in  gross  or 
specially.  A  right  of  way  claimed  by  express  reservation  in  a 
deed,  as  in  this  case,  is  subject  to  the  same  construction  as  in 
the  case  of  an  express  grant,  for  what  will  pass  by  words  in  a 
grant  will  be  excepted,  by  like  words,  in  an  exception.  Shep- 
pard's  Touchstone,  100. 

It  will  be  seen,  by  reference  to  the  clause  in  the  deed  to 
Rudd,  that  only  a  joint  use  with  him  of  this  alley  is  reserved 
to  Taylor  and  his  heirs — a  perpetual  license  to  use  it,  irrespect- 
ive of  the  ownership  of  any  land  or  estate.  This  makes  it  a 
personal  right,  wholly  independent  of  Taylor's  domicil,  and  is 
confined  to  his  person,  and  is  in  gross ;  and  since  a  way  append- 
ant cannot  be  turned  into  gross,  because  it  is  inseparably  [  *565  ] 
united  to  the  land  to  which  it  is  incident,  so  a  way  in  gross 
cannot  be  granted  over,  because  of  its  being  attached  to  the  per- 
son.    Woolwych  on  Ways,  13. 

In  2  Black.  Com.  35,  3  Kent  Com.  320,  Woolwych  on  Ways, 
1  Crabb's  Real  Property,  2  Bouvier's  Inst,,  the  principle  is  rec- 
ognized that  when  the  owner  of  land  grants  to  another  the 
liberty  of  passing  over  his  ground,  or  through  his  private  alley, 
to  go  to  church,  to  market,  or  the  like,  the  gift  or  grant  is  par- 
ticular and  confined  to  the  grantee  alone;  it  dies  with  the 
person;  and  if  the  grantee  leaves  the  country,  he  cannot  assign 
over  his  right  to  any  other.  So  in  Sheppard's  Touchstone,  239, 
if  license  be  granted  a  man  to  walk  in  another's  garden,  or  to 
go  through  another  man's  ground,  he  cannot  assign  this  to 
another.     This  is  not  only  the  law,  but  it  is  common  sense. 

This  right  to  use  this  alley  jointly  with  Rudd,  reserved  by 
Taylor  in  his  deed,  could  not  afterward  be  assigned  by  Taylor 
to  appellant,  for  the  reasons  giv^n,  and  the  deeds  were,  there- 
fore, properly  excluded.  If  it  could  be  and  was  legally  assigned 
by  Taylor  to  Garrison,  it  gave  him  no  right  to  remove  the  fence 
and  gate.     It  is  no  justification  for  such  a  trespass. 

The  case  of  Ackroyd  v.  Smith,  70  Eng.  C.  L.  R.  164,  cited 
by  appellee's  counsel  on  the  argument,  is  analogous  to  this,  and 
recognizes  fully  the  principles  here  laid  down. 

The  judgment  is  affirmed. 

,  Judgment  affirmed. 
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Thomas  Aechdale,  Appellant,  v.  Wiilliam  Moore  et 

al.,  Appellees. 

APPEAL  FEOM  PEOEIA. 

Unless  tbe  finding  of  a  jury  is  clearly  and  palpably  against  the  weight  of 

evidence,  this  court  will  not  disturb  it. 
Where  a  manufacturer  vends  his  own  articles,  there  is  an  implied  wan-anty 

that  they  are  manufacted  in  a  workmanlike  manner;  it  is  otherwise,  if  he 

is  only  a  vender;   in  that  case,  if  there  is  neither  fraud  or  wan-anty,  the 

purchaser  buys  at  his  peril. 
If  a  xjurchaser  directs  as  to  tlie  manufacture  of  an  article,  the  manufacturer 

is  not  then  held  Hable  as  such  for  the  workmanship. 

The  Moores  sued  Arclidale  before  a  justice  of  tlie  peace,  from 
whose  judgment  Arclidale  appealed  to  the  Circuit  Court.    Suit 
brought   on   account  for  $124.92,  with   credits   of  $40.81,  in- 
[  *566  ]  dorsed,  against  which  Archdale  filed  an  oiFset  of  $225, 
for  damages  growing  out  of  the  subject  matter  of  the  plaintiif' s 
account.     On  trial  in  the  Circuit  Court,  the  Moores  called  David 
Nichols,  who  proved  their  account,  and  showed  that  $102.72  of 
the  amount  was  for  the  cylinder  of  a  threshing  machine,  fur- 
nished by  them  to  Archdale.     This  witness  further  testified,  that 
the  plate  of  this  cylinder  was  of  wrought  iron,  and  was  ordered 
from  St.  Louis  by  the  Moores,  at  the  request  of  Archdale.     That 
it  came,  first,  rivited  firmly  together  at  the  joint,  but  being  too 
large,  was  sent  back  to  be  cut;  that  when  returned  it  had  an 
open  or  butt  joint,with  one  or  two  small  bands  around  it  to  hold 
it  together;  that  they  made  and  put  up  machinery  to  order,  when 
they  had  the  proper  tools  to  do  the  work;  that  they  did  not 
make  or  roll  cylinder  plates,  btft  made  the  heads,  shaft,  teeth, 
etc.,  for  this  cylinder,  and  put  it  together.     Archdale  wanted 
three  heads  put  in,  one  in  each  end,  and  one  in  the  middle,  with 
a  band  over  each;  the  middle  head  was  not  put  in,  and  only  one 
band  put  on,  the  same  which  came  round  the  plate  from  St. 
Louis;  it  was  three-eighths  of  an  inch  thick;  the  middle  head 
left  out,  because  of  a  wind  in  the  cylinder  which  would  have 
crooked  the  shaft;  and  the  bands  not  put  on,  because  Archdale 
would  not  wait,  and  said  he  would  put  them  on  himself,  if  I'e- 
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quired.  Witness  testified  before  tlie  justice,  and  then  said 
nothing  about  a  wind  in  the  cylinder,  but  gave,  as  the  reason  for 
not  putting  in  the  middle  head,  that  the  teeth  were  in  the  way. 
Witness  was  foreman  in  Moores'  shop,  and  neither  he  nor  the 
Moores  warranted  this  or  any  other  work  that  ever  went  out  of 
the  shop. 

Archdale  then  called  Samuel  Pye,  who  stated  he  was  familiar 
with  threshing  machines;  had  run  them  for  six  or  seven  years; 
made  the  frame- work  for  and  hung  the  cylinder  in  question,  and 
put  up  several  since.  Saw  this  cylinder  at  Moores'  before  Arch- 
dale  took  it  away ;  was  present  when  it  was  first  put  in  motion ; 
it  ran  perfectly  steady  and  true,  and  burst  before  one-third  the 
requisite  speed  was  attained,  occasioning  $25  actual  damage  to 
the  wood- work  of  the  machine;  there  was  no  wind  in  this  cyl- 
inder; the  middle  head  could  have  been  put  in  without  crooking 
the  shaft. 

Witness  was  then  questioned  as  to  the  efiiciency  of  this  cylin- 
der to  thresh  grain,  and  the  evidence  excluded  by  the  court,  to 
which  defendant  below  excepted.  Defendant  also  ofiered  to 
prove,  by  this  witness,  damages  from  interruption  of  business, 
caused  by  the  bursting  of  this  cylinder,  which  the  court  refused 
to  allow,  and  defendants  excepted. 

Defendant  then  called  Edmund  Grundy,)  who  said  he  was  a 
machinist,  and  wrought  at  all  kinds  of  iron  machinery  since  he 
was  able  to  work.  Saw  this  cylinder  when  l^ichols  said  [*567  ] 
it  was  finished,  and  that  it  was  then  balanced,  which  is  the  last 
thing  done.  Nichols  said  Archdale  wanted  a  middle  head,  and 
claw  bands,  but  that  he  would  warrant  it.  I  thought  it  a  good 
job,  but  did  not  know  then  it  had  an  open  or  butt  joint;  it  lay 
so  I  could  not  see  this;  it  needed  this  joint  brazed,  riveted,  or 
welded  together,  and  the  Moores  had  the  machinery  to  do  this,  or 
to  have  the  middle  head,  and  good  stout  bands ;  without  either,  it 
was  wholly  insufficient.  Have  seen  many  cylinders  and  thresh- 
ing machines,  but  never  one  before  without  a  middle  head ;  the 
small  band  around  it  was  of  no  force  to  strengthen  it.  There 
was  no  wind  to  prevent  the  middle  head  being  put  in;  ITichols 
alluded  to  nothing  of  the  kind;  had  there  been  any  such  wind, 
I  should  certainly  have  noticed  it. 
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John  Kirlv')nanc2i]lQdi.  Is  a  machinist;  lias  worked  at  tlie 
business  eigliteen  or  twenty  years;  lias  heard  the  evidence  in 
this  case.  Thinks  a  wrought  iron  cylinder  plate,  of  the  kind 
described,  properly  welded  or  rivited  at  the  joint,  would  be 
strong  enough  to  thresh  grain ;  without  this  it  would  be  wholly 
insufficient,  without  strong  bands  at  the  ends  and  in  the  middle; 
a  middle  head  would  have  strengthened  it  much,  and  would 
have  served  to  support  the  middle  band,  and  keep  the  cylinder 
in  shape, 

William,  Archdale  testified,  that  he  saw  the  cylinder  at 
Moores'  before  it  was  finished;  about  half  the  teeth  were  then 
in,  the  .heads  in  each  end  were  in,  but  none  in  the  middle.  My 
brother  asked  me  to  examine  and  see  if  the  cylinder  would  do, 
without  the  middle  head;  I  told  him  I  thought  it  would  not; 
l^ichols  said  he  would  warrant  it.  William  Moore  was  then 
called,  and  said,  whatever  our  foreman,  Nichols,  warrants,  we 
will  stand  to.  There  was  nothing  said  about  any  wind  in  the 
cylinder. 

Smith  was  then  called  by  plaintiffs,  who  said:  The  de- 
fendant was  present  while  the  work  was  going  on,  and  gave 
directions;  and  that  plaintiffs  were  not  manufacturers  of  thresh- 
ing machines. 

The  evidence  here  closed,  and  the  court  instructed  the  jury, 
for  the  plaintiffs,  as  follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
agreed  to  the  manner  in  which  the  machinery  for  the  threshing 
machine  was  constructed,  and  took  the  same  as  it  was  so  made, 
it  is  immaterial  whether  the  cylinder  was  a  good  one  or  not. 

2.  If  the  plaintiffs  did  not  manufacture  the  cylinder,  but  sent 
to  St.  Louis  for  it,  at  the  request  of  the  defendant,  there  is  no 
implied  warranty  of  the  quality  of  the  same  on  their  part. 

[  '^568  ]  3.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant took  the  cylinder,  and  said  that  he  would  put  on  bands 
himself,  (if  needed)  and  the  cylinder  was  defective  for  the  want 
of  bands  only,  this  is  not  the  fault  of  the  ])laintiffs,  and  they 
are  not  liable  for  such  defect. 

4.     That  a  person  who  sells  an  article  is  not  responsible  for 
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its  defective  operation,  unless  he  is  the  manufacturer  of  the 
same. 

5.  If  the  jury  believe,  from  the  evidence,  that  Archdale  ap- 
plied to  the  plaintiffs  to  aid  him  in  constructing  a  threshing 
machine;  that  the  same  was  made  under  his  instructions;  that 
plaintiffs,  at  his  request,  sent  to  St.  Louis  for  a  cylinder,  which 
proved  to  be  defective;  and  that  defendant  took  the  cylinder 
and  machine  without  express  warranty  as  to  its  quality,  he  is  not 
entitled  to  any  deduction  on  account  of  such  defect. 

6.  That  a  servant  or  workman  of  a  party  has  no  authority 
to  warrant  work  of  any  description,  whether  manufactured  by 
the  party  or  not,  unless  the  jury  shall  believe,  from  the  evidence, 
he  was  authorized  to  warrant  by  his  employer. 

To  the  giving  of  which  instructions,  defendant  below  excepted. 
The  jury  rendered  a  verdict  for  the  plaintiffs  for  $84.11. 

Defendant  moved  for  new  trial,  which  motion  the  court  over- 
ruled, and  rendered  judgment  for  plaintiffs,  and  defendant 
excepted. 

CooPEK  &  Reynolds,  for  Appellant. 

'N.  H.  PuEPLE,  for  Appellees. 

Walkek,  J.  We  are  asked  in  this  case  to  reverse  the  judg- 
ment of  the  court  below,  because  the  verdict  is  supposed  to  be 
against  the  weight  of  the  evidence.  There  is  in  the  case  a  con- 
flict between  the  statements  of  witnesses  in  regard  to  some  of 
the  material  facts,  and  it  was  for  the  jury,  from  all  of  the  sur- 
rounding circumstances,  to  reconcile  them  if  they  could;  and  if 
that  could  not  be  done,  then  to  give  weight  to  such  portions  as 
they  deemed  worthy  of  credit,  and  reject  such  portion  as  was 
not.  They  have  the  best  opportunity  to  determine  this,  as  they 
see  the  manner  of  the  witness,  his  intelligence,  his  opj)ortunity 
of  knowing  the  facts  of  which  he  testifies,  and  his  fairness  in 
giving  his  evidence.  The  jury  have  determined  which  they 
should  and  which  they  should  not  believe,  and  we  are  not  dis- 
posed, from  the  evidence  in  the  case,  to  find  fault  with  tliat 
determination.  From  the  evidence  in  the  case,  it  does  not 
appear  that  the  finding  was  clearly  and  palpably  against  the 
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[*569]  weiglit  of  evidence,  and  unless  it  were  so,  we  would  not 
be  justified  in  disturbing  it;  and  we  are  of  the  opinion  that  the 
evidence  did  justify  the  verdict. 

It  was  urged  that  the  court  erred  in  giving  plaintiffs'  instnic- 
tions.  It  is  the  well-established  doctrine,  that  where  the  vendor 
of  manufactured  articles  is  himself  the  manufacturer,  there  is 
an  implied  warranty  that  they  are  executed  in  a  workmanlike 
manner;  otherwise,  if  he  is  the  seller  only.  And  upon  a  sale 
of  chattels,  where  there  is  neither  a  warranty  nor  fraud,  the 
vendee  ]3urchases  at  his  j)eril,  and  can  maintain  no  action  for  a 
defect  of  quality.  Hilliard  on  Sales,  230,  224;  2  Cromp.  M. 
&  E,.  550;  Texas  v.  Wood,  2  Cain  R.  48;  Perry  v.  Aaron,  1 
John  R.  120;  Defrees  v.  Trumper,  1  John  R,  274;  2  Blk. 
Com.  451.  But  where  the  seller  is  the  manufacturer,  the  law 
implies  a  warranty  that  it  is  reasonably  fit  for  the  use  for  which 
it  is  intended.     Hilliard  on  Sales,  230;  Chitty  on  Cont.  356. 

The  jury  were  told  by  the  first  of  plaintiffs'  instructions,  that 
if  defendant  agree  to  the  manner  in  which  the  machinery  was 
constructed,  and  took  the  same  as  so  made,  that  it  did  not  mat- 
ter whether  the  cylinder  was  a  good  one  or  not.  There  was 
evidence  in  the  case  that  defendant  directed  how  the  cylinder 
should  be  made,  and  if  the  workmen  followed  his  directions,  he 
was  the  manufacturer,  and  the  plaintiffs  should  not  be  liable  for 
the  insufficiency  of  the  machine ;  and  this  instruction  so  directs 
the  jury. 

The  second  charges  the  jury,  that  if  plaintiffs  did  not 
manufacture  the  cylinder,  but  sent  to  St.  Louis  for  itj  at 
defendant's  request,  there  was  no  implied  warranty  of  its  quality. 
The  evidence  did  tend  to  show  that  plaintiffs  sent  to  St.  Louis 
for  it,  at  defendant's  request,  and  if  that  was  the  fact,  we  have 
seen  that  the  plaintiffs  thereby  incurred  no  liability,  as  they 
were  only  acting  as  sellers  by  so  doing. 

By  the  third,  the  jury  were  charged  that  if  they  believed, 
from  the  evidence,  that  defendant  took  away  the  cylinder,  and 
said  he  would  put  on  bands  himself,  (if  needed,)  and  that  it 
was  defective  for  the  want  of  bands  only,  that  would  not  be  tlie 
fault  of  the  plaintifts,  and  they  were  not  liable  for  such  defect. 
There  was  evidence  that  when  defendant  took  the  cylinder  he 
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said  he  would  put  bands  on  it  if  they  were  needed;  and  there 
was  evidence  also  tending  to  show  that  it  was  only  for  want  of 
such  bands  that  it  was  defective.  It  cannot  be  insisted  that 
plaintiffs  should  be  liable  for  the  failure  of  defendant  to  put  on 
these  bands  as  he  agreed.  And  for  his  failure  to  do  so,  he 
should  alone  be  responsible. 

The  fourth  charged  the  jury  that  a  person  who  sells  an  article 
is  not  responsible  for  its  defective  operation,  unless  he  is  the 
manufacturer  of  the  same.  This  instruction  is  fully  [  *570  ] 
sustained  by  the  authorities  referred  to  above,  and  the  evidence 
tended  to  show  that  plaintiffs  were  not  the  manufacturers  of  the 
portion  of  the  machine  which  proved  defective,  and  this  instruc- 
tion was  properly  given. 

The  fifth  contained  the  same  propositions  that  were  contained 
in  the  former  instructions,  and  was  therefore  unobjectionable. 

By  the  sixth  the  jury  were  charged  "  that  a  servant  or  work- 
man of  a  party  has  no  authority  to  warrant  work  of  any  descrip- 
tion, whether  manufactured  by  the  party  or  not,  unless  the  jury 
shall  believe,  from  the  evidence,  he  was  authorized  to  warrant 
by  his  employer."  This  instruction,  though  not  very  carefully 
worded,  is  not  erroneous;  it  left  it  to  the  jury  to  find  whether 
plaintift's'  workman  had  warranted  the  cylinder,  and  if  so, 
whether  he  had  authority  from  them.  It  did  not  indicate  how 
the  authority  should  be  established,  but  left  the  jury  to  deter- 
mine that  question  from  all  of  the  evidence  in  the  case. 

It  was  urged  that  the  court  erred  in  not  permitting  witness 
Fye  to  give  his  opinion  as  to  the  suflicieney  of  this  machine  to 
thresh  grain.  He  had  already  testified  to  facts  that  left  no 
doubt  of  its  insufficiency;  and  it  was  not  disputed  by  plaintiffs. 
Its  insufficiency  was  not  a  question  in  dispute,  and  his  giving  an 
opinion  on  that  point  could  not  have  been  of  any  benefit  to  de- 
fendant. It  would  not  have  had  the  slightest  tendency  to  have 
changed  the  result  of  the  case,  and  as  no  injury  resulted  to  de- 
fendant by  the  exclusion  of  this  evidence,  he  has  no  right  to 
comjjlain.  On  the  whole  record  we  are  unable  to  discover  any 
error  for  which  the  judgment  should  be  reversed.  The  judg- 
ment of  the  court  below  is  therefore  affirmed. 

Judgment  q^rmed. 
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Jacob  McCoemick,  Appellant,  v.  James  Fulton,  for  the 
use  of  Samuel  W.  McCoy,  Appellee. 

APPEAL  FROM  WARREN. 

Where  an  action,  brougfht  in  the  name  of  one  person  for  the  use  of  another,  if 
appealed  from  a  justice's  to  the  Circuit  Court,  the  nominal  plaintiff  ( t' 
appellee  in  the  Circuit  Court,)  must  be  properly  in  court  before  a  juaj, 
ment  can  be  rendered  in  the  case. 

A,  for  the  use  of  B,  sued  C,  before  a  justice,  who  gave  judg-ment  by  default, 
against  C ;  the  latter  took  an  appeal  to  the  Circuit  Court ;  the  summons  in  ap- 
peal was  served  on  B,  only.  C>  withdrew  his  appearance  and  was  defaulted, 
and  a  procedeyido  was  ordered  against  him.  This  was  erroneous.  A,  should 
have  been  served,  or  his  ajppearance  should  have  been  entered  before  the 
case  was  heard. 

[*571]  This  judgment  was  rendered  by  Thompson,  Judge,  at 
the  September  terra,  1857,  of  the  "Warren  Circuit  Court.  The 
opinion  of  the  court  gives  a  statement  of  the  case. 

A.  G.  Kjrkpatrick,  and  Goudy  &  Judd,  for  Appellant. 

"Wead  &  Williamson,  for  Appellee. 

Walkek,  J.  This  was  an  action  brought  before  a  justice  of 
the  peace  by  James  Fulton,  for  the  use  of  Samuel  W.  McCo\ 
against  Jacob  McCormick,  on  a  note,  and  a  judgment  was  ren- 
dered f©r  plaintiff  by  defaidt,  for  $99.36;  from  which  defendant 
appealed  to  the  Circuit  Court  of  Warren  county.  A  summons 
was  issued  against  appellee,  Fulton,  and  was  returned  served 
on  McCoy,  and  no  return  as  to  Fulton.  At  the  return  term, 
defendant  was  called  and  default  entered,  the  appeal  dismissed, 
and  a  procedendo  overruled,  and  a  judgment  for  ten  per  cent, 
damages  and  costs  was  rendered  by  the  court.  The  defendant 
entered  a  motion  to  set  aside  the  default,  which  was  overruled  bv 
the  court,  from  which  the  defendant  apj^ealed  to  this  court. 

The  record  in  this  case  presents  the  question  for  our  consider- 
ation, whether  the  court  below  erred  in  dismissing  the  appeal 
when  there  was  no  service  on  Fulton,  the  nominal  plaintiff. 
The  chapter  of  the  H.  S.  entitled  Justices  of  the  Peace  and  con- 
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stables,  page  324,  sec.  60,  provides  that  when  an  appeal  is  taken 
to  the  Circuit  Court,  it  shall  be  the  duty  of  the  clerk  to  issue  a 
supersedeas  to  stay  proceedings  under  the  judgment,  and  to 
issue  a  summons  to  the  appellee  to  appear  at  the  term  to  which 
the  appeal  is  returnable,  which  shall  be  served  and  returned  as 
in  other  cases.  As  the  note  was  not  assigned,  the  beneficial 
plaintiff  had  no  right  to  sue  in  his  own  name.  It  was  only  by 
the  use  of  the  name  of  the  payee  of  the  note  that  he  could  sue, 
and  there  is  no  provision  of  law  that  authorized  his  name  to"' be 
dropped  in  this  proceeding;  he  was  a  necessary  party  in  every 
stage  of  the  proceeding.  Courts  of  law  can  only  recognize 
him  as  the  plaintiff,  although  in  modern  practice,  as  a  matter  of 
convenience,  they  will  declare  and  protect  the  trust.  The  bene- 
ficial plaintiff  is  not  authorized  to  appeal  in  his  own  name,  and 
every  step  taken  must  be  in  that  of  the  nominal  plaintiff.  And 
when  the  defendant  perfects  his  appeal,  the  nominal  plaintiff  be- 
comes the  appellee,  and  as  such,  must  be  served  with  a  summons 
as  in  other  cases ;  and  until  he  is  served  or  otherwise  properly 
in  court,  it  is  error  to  proceed  to  render  a  judgment  in  the 
case.  The  apj)ellee  was  not,  until  he  was  in  court,  in  a  position 
to  take  any  steps  against  the  defendant.  In  a  trial  in  this  case, 
the  defendant  had  the  rio-ht  to  make  the  same  defense  that  he 
would,  had  not  the  suit  been  brought  for  the  use  of  [  ''^572  ] 
McCoy.  Fulton,  therefore,  had  a  right  to  resist  any  defense 
which  might  be  made,  and  avoid  liability  as  to  McCoy,  and  to 
avoid  the  effect  of  a  set-off  if  one  had  been  set  up,  and  prevent, 
if  he  could,  a  judgment  against  himself  for  costs.  For  these 
reasons  Fulton  should  have  been  served,  or  his  appearance 
should  have  been  entered,  before  the  case  was  heard.  The 
judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  in  conformity  with  this  opinion. 

Judgment  reversed. 
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Walter  G.  Porter  et  al.,  Appellants,  v.  Maria  Cush- 

MAN,  Appellee. 

APPEAL  FROM  LA  SALLE  COUNTY  COURT. 

Where  a  note  has  been  specially  indorsed  to  a  certain  person,  and  no  in- 
dorsement is  made  by  that  person,  either  in  blank  or  otherwise,  the  holder 
of  the  note  cannot,  on  trial,  strike  out  the  name  of  the  special  indorsee 
and  insert  his  own.  If  proof  shall  be  made  that  the  special  indorsee  has 
parted  with  the  note  for  a  consideration,  and  that  the  holder  has  it  right- 
fully, then  it  would  seem  that  such  an  alteration  of  the  indorsement  would 
not  be  improper. 

This  action  was  in  assumpsit,  and  bronglit  into  the  County 
Court  of  La  Salle  county,  by  plaintiff  below  against  defendants 
below,  to  recover  damages  for  the  non-payment  of  a  note  exe- 
cuted by  defendants  in  favor  of  L.  De  Puy,  or  order. 

Defendants  plead  the  general  issue,  and  special  plea  denying 
indorsement  of  note. 

Trial  by  jury  and  verdict  for  plaintiff. 

Motions  for  new  trial  and  in  arrest  of  judgment  made  by 
defendants  and  overruled  by  court.  Judgment  rendered  for 
])laintiff. 

Bill  of  exceptions  as  follows: 

Be  it  remembered,  that  on  this  6th  day  of  March,  A.  D.  1858, 
the  same  being  one  of  the  days  of  the  March  term,  A.  D.  1858, 
of  said  court,  this  cause  came  on  to  be  heard  by  the  court  and  a 
jury.  Whereupon  the  counsel  for  the  plaintifi"  offered  in  evi- 
dence a  promissory  note,  in  the  words  and  figures  following, to  wit: 

$245.00. 

Four  months  from  date  we  jointly  and  severally  promise  to  pay  to  L. 
De  Puy  or  order,  two  hundred  and  forty-five  dollars,  at  the  banking  house  of 
H.  Baldwin,  in  La  Salle,  for  value  received. 

W.  G.  PORTER, 

La  Salle,  July  23,  1857.  F.  T.  BARRY. 

[*573]      On  said  note  had  been  written  the  following  full 
indorsement: 

Pay  James  Strain  » 

or  order. 

L.  DE  PUY. 
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At  the  trial  the  name  of  James  Strain  was  erased  by  plain- 
tiff's coimsel,  and  plaintiff's  name  substituted  therefor,  making- 
said  indorsement  read  as  follows: 

Pay  Maria  Cushman 
or  order. 

L.  DE  PUT. 

The  signatures  of  the  defendants  to  said  note,  and  of  L.  De 
Pu  J  to  the  indorsement,  were  admitted  to  be  genuine. 

The  counsel  for  the  defendants  denied  the  right  of  plaintiff's 
counsel  to  erase  the  name  of  "  James  Strain"  in  said  indorse- 
ment, and  substitute  therefor  the  name  of  plaintiff,  and  objected 
to  the  introduction  of  said  note,  and  the  indorsement  thereon, 
so  altered,  in  evidence.  But  said  objection  was  overruled  by 
the  court,  and  the  said  note  and  the  indorsement  thereon,  so 
altered,  was,  by  leave  of  the  court,  offered  in  evidence  to  the 
jury  by  the  counsel  for  the  plaintiff,  to  which  decision  of  the 
court,  in  overruling  said  objection,  allowing  said  note  with  the 
indorsement  thereon  so  altered,  to  be  offered  in  evidence  to  the 
jury,  the  counsel  for  defendants  then  and  there  excepted.  No 
other  evidence  was  given  or  offered  in  the  case. 

Whereupon  the  jury  found  a  verdict  for  the  plaintiff  in  the 
sum  of  two  hundred  and  forty-five  dollars  and  twelve  cents, 

Whereupon  the  counsel  for  the  defendants  moved  for  a  new 
trial,  and  in  arrest  of  judgment,  which  motions  were  overruled 
by  the  court,  and  judgment  was  rendered  against  said  defend- 
ants, and  in  favor  of  said  plaintiff,  for  said  sum  of  two  hundred 
and  forty-nine  dollars  and  twelve  cents. 

To  which  decision  of  the  court,  in  overruling  said  motion  for 
a  new  trial,  and  in  arrest  of  judgment,  and  rendering  judgment 
for  said  sum  of  two  hundred  and  forty-nine  dollars  and  twelve 
cents,  defendants'  counsel  then  and  there  excepted,  and  prays 
that  this  their  bill  of  exceptions  may  be  signed,  sealed  and  made 
a  part  of  the  record,  which  is  done. 

The  errors  assigned  are  : 

The  court  erred  in  allowing  plaintiff  below  to  alter,  at  the 
trial,  the  indorsement  on  note  offered  in  evidence,  by  erasing 
name  of  James  Strain,  and  substituting  name  of  plaintiff  below. 
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The  court  erred  in  allowing  plaintiff  below  to  introduce  in 

evidence  the  note  so  altered. 

[  *574  ]     The  court  erred  in  overruling  motion  of  defendants 

below  for  a  new  trial. 

The  court  erred  in  overrulino-  motion  of  defendants  below  in 

o 

arrest  of  judgment. 

Hough  &  Bascom,  for  Appellants. 

Stkain  &  Bull,  for  Appellee. 

Caton,  C.  J.  This  was  an  action  brought  by  Maria  Cush- 
man against  the  appellants,  upon  a  promissory  note  made  by 
them  and  payable  to  the  order  of  De  Buy,  and  by  him  specially 
indorsed  to  James  Strain,  and  no  indorsement  by  Strain,  either 
to  the  plaintiiF  below  or  in  blank.  On  the  trial,  the  court  per- 
mitted Cushman  to  strike  out  the  name  of  Strain,  and  insert 
her  own  as  indorsee,  and  this  is  assigned  for  error.  In  this, 
we  think  the  court  erred.  In  actions  upon  commercial  paper, 
that  is,  upon  bills  of  exchange  and  promissory  notes,  courts  of 
law  have,  as  far  as  possible,  adapted  their  rules  of  proceedings 
to  the  principles  of  equity,  so  that  they  may,  even  upon  the 
trial,  allow  an  equitable  holder  of  commercial  paper  to  invest 
himself  with  the  legal  title  by  erasing  indorsements  and  filing 
up  blanks  in  indorsements;  but  tliis  can  only  be  done  where  the 
party  proposing  so  to  change  the  legal  title  to  the  paper  is 
shown  by  the  proof,  or  is  presumed  by  the  law,  to  be  the  equitable 
owner  of  the  paper;  and  the  question  here,  is,  whether  there  is 
any  such  presumption  of  law  in  favor  of  the  plaintiff  below,  for 
no  proof  was  offered  on  the  subject.  Where  the  payee  or  in- 
dorsee of  commercial  paper  has  put  it  into  circulation  by  an 
indorsement  in  blank,  the  law  will  presume  that  whoever  is 
found  in  possession  of  the  paper,  holds  it  rightfully,  and  he 
may  bring  an  action  upon  it,  and  upon  the  trial,  fill  up  the  blank 
indorsement  with  his  own  name,  so  as  to  invest  him  with  the 
technical  legal  title,  and  thus  enable  himself  to  maintain  the 
action.  So  also  where  commercial  paper  has  been  specially  in- 
dorsed, and  is  found  in  the  hands  of  the  payee  or  an  interme- 
diate indorser,  the  law  will  presume  that  he  has  paid  the 
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amount  of  the  note  to  tlie  special  indorsee,  as  it  was  his  duty 
to  do,  in  case  of  non-payment  of  the  maker  or  previous  indorser 
at  maturity,  and  has  in  that  mode  become  the  rightful  holder, 
when  he  is  permitted  on  the  trial  to  strike  out  the  name  of  the 
special  indorsee  and  insert  his  own,  or  strike  out  his  own  and 
all  subsequent  indorsements,  so  as  to  invest  himself  with  the 
legal  title  to  the  paper.  We  have  met  with  no  case  which  has 
gone  further  than  this,  nor  do  we  think  that  commercial  con- 
venience or  the  safety  of  parties  will  permit  the  principle  [  *575  ] 
to  be  carried  beyond  this.  When  the  paper  is  found  in  the 
liands  of  a  stranger  to  it,  with  a  special  indorsement,  the  law 
cannot  presume  that  it  has  come  rightly  into  the  hands  of  the 
holder;  that  would  defeat  the  very  object  of  the  special  indorse- 
ment, which  is  to  notify  the  world  that  it  can  only  be  trans- 
ferred to  a  stranger  by  the  actual  indorsement  of  the  special 
indorsee;  and  especially  is  it  notice  to  the  maker,  not  to  pay  to 
any  one  but  the  special  indorsee.  If  he  pays  it  to  a  stranger 
when  he  is  thus  notified  that  it,  prima  facie  at  least,  belongs 
to  another,  he  must  take  the  risk  of  being  able  to  show  that  the 
person  to  whom  he  paid  it,  was  the  riglitfid  holder.  When  the 
special  indorsee  negotiates  the  paper  to  a  stranger,  the  presump- 
tion must  be,  that  he  indorses  it,  and  thus  parts  with  the  legal 
as  well  as  the  equitable  title  to  it.  If  it  is  found  in  the  liands 
of  a  stranger,  without  such  legal  transfer,  the  presumption  is, 
that  it  has  been  lost  or  purloined  or  otherwise  improperly  got 
into  circulation.  Were  the  presumption  otherwise,  the  very 
object  of  a  special  indorsement,  which  is  to  guard  against  such 
accidents,  would  be  defeated,  and  those  safeguards  which  the 
law  has,  for  the  convenience  of  commerce,  thrown  around 
negotiable  paper,  would  be  destroyed.  We  have  met  with  no 
case  even  going  so  far  as  to  allow  a  stranger  to  prove  that  the 
indorsee  parted  with  it  in  the  regular  course  of  business,  and 
that  the  holder  came  rightfully  by  it,  in  order  to  supply  the 
presumption  which  the  law  raises,  when  the  indorsement  is  in 
blank,  or  when  it  is  found  in  the  hands  of  a  previous  indorsee; 
but  we  now  see  no  good  reason  why  this  may  not  be  done  in 
cases  of  this  kind  as  well  as  in  others.  Generally,  where  a  fact 
may  be  true,  proof  of  its  existence  is  as  satisfactory  as  any  pre- 
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sumption  of  law  in  its  favor.  Here  the  special  indorsee  may 
have  parted  with  it  for  value,  and  it  may  have  come  to  the  hands 
of  the  holder  properly;  and  when  that  is  proved,  it  would  seem 
that  she  ought  to  occupy  as  high  a  position  as  a  party  in  whose 
favor  the  law  would  jjresume  the  existence  of  the  same  facts. 
There  was,  however,  no  such  proof ;  and  as  she  was  a  stranger 
to  the  note,  which  was  specially  indorsed  to  Strain,  we  are 
bound  to  presume  that  he  was  the  equitable  as  well  as  the  legal 
owner  of  the  paper,  and  the  court  erred  in  allowing  his  name 
to  be  struck  out  upon  the  trial  and  hers  inserted. 

The  judgment  must  be  reversed  and  the  case  remanded. 

Judgment  reversed. 


[  *576  ]  Philip  Olt,  Appellant,  v.  Henry  Lohnas  et  al, 

Appellees. 

APPEAL  FROM  TAZEWELL. 

A  verbal  agreement,  made  in  October,  1856.  by  which  a  party  agreed  to  lease 
his  fann  for  one  year,  to  commence  on  the  first  of  March,  1857,  and  ter- 
minate on  the  same  day  in  1858,  is  void,  under  our  statute  of  frauds  and 
erjuries. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs 
l)elow  against  the  defendant  below,  to  recover  damages  for  the 
refusal  of  the  defendant  to  allow  the  plaintiffs  to  take  possession 
of,  and  occupy,  a  farm. 

The  defendant  filed  a  plea  of  general  issue,  and  also  a  plea 
of  the  statute  of  frauds,  that  the  contract  sued  on  was  by  parol, 
and  was  not  to  be  performed  within  one  year  from  the  making 
thereof. 

The  following  agreement  was  made  by  the  parties: 

That  the  contract  was  entered  into  in  the  month  of  Octobei', 
1856,  by  which  Olt  agreed  to  let  the  plaintiffs  have  and  occupy 
his  farm.  The  occupation  was  to  commence  on  the  first  of 
March,  1857,  and  continue  until  the  first  of  March,  1858;  that 
plaintiffs  offered  to  occupy  the  farm,  and  defendant  refused  to 
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allow  tliem  to  do  so,  and  thereupon  plaintiffs  sued ;  that  defendant 
sowed  fall  wheat  on  the  premises,  and  occupied  the  same  while 
so  doing.  And  it  was  further  agreed  that  said  contract  was  not 
in  writing,  but  by  parol;  and  if  the  Supreme  Court  should  be 
of  opinion  that  the  contract  was  void  bj  the  statute  of  frauds 
and  perjuries,  bj  reason  of  not  being  in  writing,  the  judgment 
should  be  reversed,  otherwise  to  be  affirmed;  that  the  case  might 
be  decided  without  reference  to  the  pleadings,  and  that  it  might 
be  considered  by  the  court  without  reference  to  the  pleadings, 
and  it  might  be  decided  by  the  court  as  though  every  part  of 
the  statute,  applicable  to  the  case,  had  been  pleaded. 

There  was  a  judgment  in  the  court  below  for  fifty  dollars 
against  the  appellant. 

Jaivies  Roberts,  for  Appellant. 

B.  S.  PEETTYMAisr,  for  Appellees.    ' 

Caton,  C.  J.  This  action  was  brought  upon  a  parol  agree- 
ment, made  in  October,  1856,  for  the  lease  of  a  farm  for  one 
year  from  the  first  of  March,  1857,  and  the  only  question  sub- 
mitted to  this  court  is,  whether  this  agreement  is  made  void  by 
the  statute  of  frauds.  That  statute  says,  that  no  action  shall 
he  maintained  "upon  any  agreement  that  is  not  to  be  [*577] 
performed  within  the  space  of  one  year  from  the  making  there- 
of, unless  the  promise  or  agreement  upon  wdiich  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."  The  only 
question,  therefore  is,  whether  an  agreement  made  in  October, 
1856,  and  not  to  be  completely  ]3erformed  till  a  year  from  the 
following  March,  is  to  be  performed  within  a  year  fi-om  the  time 
of  making  it.  This  would  not  seem  to  be  a  question  requiring, 
or  even  admitting  of,  much  argument.  It  is  argued,  that  because 
the  person  here  sought  to  be  charged  was  to  deliver  possession 
of  the  farm  within  a  year  from  the  time  of  making  the  agree- 
ment, as  to  him,  at  least,  it  was  to  be  performed  within  the  year. 
His  duties  and  obli2:ations  could  not  terminate  with  the  delive- 
i-y  of  the  possession.    After  that,  it  would  not  become,  as  to  him, 
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a  dead  letter,  a  thing  only  that  was.  It  contained  a  living  and 
continuing  obligation,  as  to  him,  which  could  never  be  fully  sat- 
isfied or  completely  performed  till  the  end  of  the  term.  It 
l)ound  him  not  only  to  deliver  possession,  but  to  permit  the 
tenants  to  enjoy  the  premises  during  the  term.  The  argument, 
if  admitted,  would  take  all  contracts  out  of  the  statute  where 
any  part  was  to  be  performed  within  the  year. 

It  was  also  urged,  that  this  portion  of  the  statute  was  not 
designed  to  apply  to  agreements  concerning  lands,  or  any  interest 
in  them,  because  there  is  another  member  of  the  section  pro- 
viding for  contracts  concerning  interest  in  land,  and  allowing 
parol  leases  for  lands  for  a  term  of  one  year  or  less.  The  lan- 
guage is  as  broad  as  it  was  possible  to  make  it,  to  embrace  every 
thing  which  may  be  the  subject  of  an  agreement ;  and  to  deny 
that  it  embraces  interests  in  lands,  is  to  deny  that  such  interests 
can  be  the  subject  matter  of  agreements,  which  has  not  yet,  at 
least,  been  attempted.  This  agreement  is  within  the  letter  and 
the  reason  of  the  statute,  and  so  is  within  its  provision.  We 
might  refer  to  numerous  English  and  American  decisions,  made 
upon  similar  statutes,  some  of  which  are  precisely  in  point  upon 
just  such  statutes  as  ours,  and  all  supporting  the  construction 
we  now  give. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


[*578  ]     The  Chicago  and  Auroea  Railroad  Compa- 
ny, Appellant,  v.  James  Thompson,  Appellee. 

appeal  from  KANE. 

Where  a  party  examines  a  witness  as  to  a  conversation,  the  opposing  pai'ty 
can  only  examine  the  witness  upon  the  conversation  about  the  same  subject- 
matter  ;  but  not  about  a  conversation  upon  a  different  subject,  not  related 
to  the  primary  conversation. 

Railroad  companies  are  common  carriers,  although  their  charters  do  not,  in  so 
many  words  provide  that  they  shall  be. 
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Bank  bills  are  not,  in  common  parlance,  included  in  the  phrase,  "  goods  and 
chattels,"  when  used  in  connection  with  insurance  companies  and  transpor- 
tation by  land  or  water. 

Alleging  and  proving  that  a  railroad  company  is  a  common  carrier  of  "goods, 
freight,  etc.,"  does  not  establish  it  to  be  a  common  carrier  of  bank  bills. 

Authority  to  receive  goods  and  freight  does  not  imply  power  to  receive  bank 
bills  at  the  ordinary  tariff  for  the  risk. 

If  common  carriers  are  to  be  held  as  insurers,  they  must  be  treated  with  good 
faith,  and  concealment,  artifice,  or  suppression  of  truth,  would  equally  re- 
lieve the  insurer  and  common  carrier  from  liability. 

Common  carriers  are  not  liable  for  the  loss  of  money  packed  among  other 
goods  in  a  box  in  such  a  way  as  to  deceive  and  mislead  them.  If  to  be  held 
liable,  they  should  be  told  of  the  contents. 

In  the  first  count  of  the  declaration,  the  plaintiff  alleges  that 
on  the  19th  day  of  January,  1854,  the  defendant  was,  and  now 
is,  a  common  carrier  of  goods  and  chattels  for  hire,  from  Aurora 
in  the  county  of  Kane,  to  Earlville  in  the  county  of  La  Salle; 
that  on  said  day,  at  Aurora,  the  plaintifi"  caused  to  be  delivered 
to  defendant,  and  defendant  received  a  certain  box  containing 
goods  and  chattels,  to  wit :  One  new  suit  of  broadcloth  clothes, 
one  small  trunk,  three  fine  shirts,  three  pairs  of  woolen  stock- 
ings, seven  hundred  and  fifty  dollars  in  bank  bills,  fifty  dollars 
in  silver  money,  and  one  rifle,  of  the  said  plaintiff,  of  the  value  of 

thousand  dollars,  to  be  carried  from  Aurora  to  Earlville, 

and  at  Earlville  to  be  delivered  for  the  said  James  Thompson, 
for  certain  reasonable  re>vard  in  that  behalf;  that  defendant 
disregarded  its  promises  and  did  not  carry  said  box  from  Auro- 
ra to  Earlville,  nor  there  safely  and  securely  deliver  the  same  to 
the  plaintiff;  that  through  the  carelessness  of  the  defendant 
said  box  was  broken  open,  and  its  contents  became  and  were 
wholly  lost. 

The  second  and  only  remaining  count  is  essentially  like  the 
first,  except  that  it  alleges  that  defendant  was  to  carry  said  box 
and  contents  from  Aurora  to  Earlville,  and  there  deliver  the 
same  to  the  plaintiff  within  a  reasonable  time,  and  that  a  rea- 
sonable time  has  elapsed,  and  the  defendant  has  not  safely  and 
securely  carried  the  said  box  and  contents  from  Aurora  to  Earl- 
ville, nor  there  safely  and  securely  delivered  the  same  and  its 
c(jntents  to  or  for  the  plaintifi',  and  that  the  same  are  [*5T9] 
wliolly  lost  to  the  plaintiff,  to  his  damage  $2,000. 
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The  defendant  filed  a  plea  of  the  general  issue. 

The  case  was  tried  before  the  court,  J.  G.  Wilson,  Judge, 
without  a  jury,  and  at  l^ovember  term,  1856,  the  court  rendered 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the  sum 
of  $730,  besides  costs  of  suit. 

The  defendant  prayed  an  appeal  to  the  Supreme  Court, 

The  bill  of  exceptions  shows,  that  on  the  trial,  Wm.  ^.  Allen, 
a  witness  for  the  plaintiff,  testified  in  substance:  That  in  Janu- 
ary, 1854,  he  was  in  the  warehouse  business  at  Aurora;  that 
the  defendant  was  a  common  carrier  from  Aurora  to  Earlville 
at  that  time;  that  in  the  spring  of  1854 plaintiff  inquired  at  our 
warehouse  about  some  goods  marked  James  Thompson,  Paw 
Paw  Grove,'  there  were  two  boxes  and  one  chest;  we  received 
them  from  defendant,  and  afterwards  shipped  them  to  Earlville 
in  good  order;  that  witness  saw  them  put  on  board  defendant's 
cars  about  12th  January,  to  go  from  Aurora  to  Earlville;  took 
no  receipt  for  them ;  they  had  been  in  our  warehouse  a  few  days. 

On  cross-examination,  witness  stated  that:  We  received  them 
about  7th  January,  consigned  to  us  by  Mitchell  &  Co. ;  no  one 
had  them  in  charge;  they  appeared  to  contain  household  goods, 
bedding,  clothing,  etc. ;  I  can  generally  tell  by  the  looks  of 
boxes ;  we  had  no  information  of  the  contents  from  any  one ; 
saw  them  put  into  the  house,  and  afterwards  into  the  car ;  first 
time  I  saw  plaintiff,  was  after  I  sent  the  goods;  that  if  any 
boards  had  been  loose  on  the  boxes,  should  have  noticed  it. 

James  E.  Woodhridge,2i,vf\i\ie^'s,  for  plaintiff,  testified  in  sub- 
stance: That  in  January  or  February,  1854,  he  was  at  Earlville 
with  plaintiff,  and  found  two  boxes  and  one  chest  for  plaintiff"; 
saw  them  in  defendant's  warehouse,  marked  Paw  Paw  Grove ; 
the  largest  box  looked  as  if  it  had  been  opened;  it  was  then 
nailed  up;  box  was  opened  on  sled  by  station  house;  saw  it  till 
it  was  opened;  it  contained  one  or  two  beds  and  bedding,  a 
small  table  or  stand,  looking  glass,  bed  clothes,  pillows,  tin- ware, 
two  guns,  knives,  forks,  dishes;  no  valise  or  trunk.  Box  was 
made  of  pine  boards,  three  or  four  feet  square;  no  iron  hooping 
on  the  box;  that  the  boxes  all  appeared  to  contain  household 
furniture,  should  suppose  so  from  their  appearance;  that  rifle 
had  been  broken,  and  it  would  cost  four  or  five  dollars  for  new 
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one;  an  ordinary  suit  of  clothes,  fifteen  or  twenty  dollars; 
valise,  two  dollars  fifty  cents  or  three  dollars;  shirt,  one  dollar; 
socks,  fifty  cents ;  cravat,  one  dollar. 

The  plaintiff  next  introduced  the  deposition  oi  Isaac  P.  Hal- 
locfc,  who  testified  in  substance:  That  he  has  known  plaintiff 
about  two  years ;  have  known  defendant  since  it  existed ;  that 
he  saw  a  large  box  on  platform  of  station  house  at  [*580] 
Earlville,  belonging  to  plaintiff;  said  box  had  been  opened,  for 
a  board  was  loose.  One  of  the  hands  ordered  it  nailed  up;  box 
strongly  nailed,  except  the  loose  board.  This  was  about  two 
years  ago.  R.  C.  Hume  was  station  agent  for  defendant  at 
Earlville;  have  been  there  when  plaintiff  and  Hume  were  both 
there.  Plaintiff  said  he  had  several  hundred  dollars  in  the  box, 
and  it  was  shipped  in  good  order  at  Aurora;  that  it  had  been 
taken  out  on  the  way  from  Aurora  to  Earlville  or  at 
Earlville.  Witness  thinks  he  claimed  about  seven  hundred 
dollars  of  defendant;  said  the  money  was  in  satchel,  and  that 
satchel  was  taken  out.  Hume  said  he  knew  nothing  about  it; 
that  it  was  an  improper  place  to  carry  money ;  that  it  was  im- 
prudent for  him  to  state  in  a  large  crowd  in  Aurora  that  he 
had  money  in  that  box,  as  witness  had  understood;  that  he 
should  pay  him  nothing;  that  he  was  a  fool  to  put  money  in 
the  box,  and  to  report  that  he  had  money  in  the  box,  while  the 
box  was  at  Aurora. 

Plaintiff  next  introduced  the  deposition  of  Charles  Labor _^ 
who  testified  that  he  resides  in  Jenkins  township,  Luzerne  county^ 
Pa.;  has  known  plaintiff  twenty-five  years  in  Patterson,  Luzerne 
county;  saw  plaiutiff  at  my  house  in  December,  1853,  at  the 
time  he  was  leaving  for  the  West.  I  carried  him  and  his  bag- 
gage from  my  house  to  Scranton,  where  he  took  the  cars;  at 
Scranton  unpacked  his  goods  and  money;  plaintiff  there  got  a 
box  made  of  pine  boards,  about  four  and  a  half  feet  long  and 
three  and  a  half  ^7ide,  and  about  three  and  a  half  high,  posts  in 
the  corners,  well  made,  and  an  iron  hoop  on  top ;  saw  plaintift' 
put  his  goods  in  the  box;  witness  assisted  to  put  them  in;  saw 
him  put  in  one  table,  one  looking  glass,  two  feather  beds  and 
bed  clothes,  a  lot  of  tin-wear,  dishes,  knives  and  forks,  one  rifle, 
with  various  other  articles,  and  one  valise  was  put  into  the  box  by 
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me,  between  the  beds,  and  box  fastened  up.  James  Thompson 
was  written  on  the  box,  and  directed  to  him  at  Paw  Paw,  Illi- 
nois, and  box  placed  in  care  of  railroad  agent  at  Scranton. 
Saw  said  valise  opened,  and  saw  plaintiff  take  out  a  "  com  - 
forter  "  for  the  neck,  and  a  small  roU  of  money,  which  plaintiff 
said  was  $100,  and  put  it  in  his  pocket;  plaintiff  showed  me  in 
the  valise  a  large  pile  of  bank  bills,  containing,  I  should  saj,  from 
six  hundred  to  eight  hundred  dollars;  and  in  the  valise  saw  also 
a  full  suit  of  clothes,  of  broadcloth,  which  had  never  been 
worn;  said  money  remained  in  valise,  and  it  was  fastened  up  in 
valise  in  the  box  by  plaintiff  and  myself;  that  to  best  of  wit- 
ness' knowledge  and  belief,  plaintiff  had,  when  he  left  Pennsyl- 
vania, from  $950  to  $1100,  principally  in  bills;  plaintiff  re- 
ceived $600,  beside  some  interest,  from  his  father's  estate; 
plaintiff  received  funds  before  he  left,  $100  from  Zeba  Bennett, 
[^■581]  over  $200  from  E.  S.  Thompson  &  Brother,  and  over 
$200  for  goods  sold  at  auction,  and  also  several  other  smaller 
sums  of  money;  that  at  time  witness  took  plaintiff  to  Scranton, 
the  railroad  agent  at  that  place  objected  to  quality  of  boxes  in 
Avhich  plaintiff's  goods  were  packed,  and  told  plaintiff  if  he 
would  go  to  shop  of  the  company  and  get  good  strong  boxes 
made,  and  pack  his  goods  in  them,  he  would  remain  there;  the 
plaintiff  went  and  procured  the  box  mentioned  to  be  made;  wit- 
ness and  plaintiff  packed  the  goods  in  it,  and  the  agent  said  it 
was  good,  sufficient,  and  received  the  box  with  the  goods  and 
money  in  it  as  above  stated. 

The  plaintiff  next  read  in  evidence  the  deposition  of  Andreio 
T.  McClintock,  who  testified  that  he  resides  in  Wilksbarre, 
Luzerne  county.  Pa.;  has  known  plaintiff  fifteen  years;  on  27tli 
August,  1853,  I  gave  plaintiff  a  draft  on  Pennsylvania  Coal 
Company,  N.  Y.,  for  $190;  and  on  the  7th  of  December,  1853, 
another  draft  on  the  same  company  for  $500;  knows  nothing 
about  plaintiff's  means  when  he  left  Pennsylvania,  excej)t  as 
above  stated. 

Tlie  plaintiff  next  read  in  evidence  the  deposition  of  James 

Jones^  who  testified  that  he  is  clerk  in  Wyoming  Bank,  Luzerne 

county.  Pa.;  has  known  plaintiff 'fifteen  years;  saw  him  last  at 

Wyoming  Bank  in  the  latter  part  of  1853,  a  short  time  before 
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lie  left  for  the  "West;  on  Tth  day  of  December,  1853,  Andrew 
T.  McClintock's  draft  on  Pennsylvania  Canal  Company  for 
$500  was  paid  at  our  bank;  plaintiff  at  same  time  drew  from 
bank  a  large  amount  of  gold;  tlie  amount  cannot  state;  do  not 
know  whether  we  paid  him  in  gold  or  bills  on  the  draft  above 
mentioned;  know  nothing  more  about  what  money  plaintiff 
had  when  about  leaving  for  the  West  than  I  have  stated. 

Plaintiff  then  introduced  the  deposition  of  Zeha  Bennett, 
who  testified  that  he  resides  in  Wilksbarre,  Pa.;  has  known 
plaintiff  about  forty  years ;  that  he  paid  plaintiff  $100  on  Tth 
December,  1853. 

And  thereupon  the  defendant  introduced  as  witness,  R.  C. 
Hume,  who  testified  that  he  was,  in  1854,  and  still  is  freight 
agent  at  Earlville ;  never  saw  the  boxes  till  they  were  delivered 
to  plaintiff.  They  had  been  at  Aurora  a  week  or  ten  days ;  came 
to  Earlville  on  night  before  or  on  the  morning  they  were  de- 
livered; came  on  night  train.  The  first  I  knew  anything  of 
them,  was  at  9  or  10  A.  M.  "Warner  had  charge  of  station  in  my 
absence;  goods  came  Saturday  night;  I  went  down  Sunday  night; 
Monday  morning  plaintiff  asked  for  the  goods;  went  to  station 
house  and  found  them ;  he  paid  charges  and  took  a  receipt  for  the 
goods  in  good  order;  after  goods  were  loaded  on  sled,  plaintiff" 
came  back  and  told  me  one  of  his  boxes  had  been  broken  open ; 
I  looked  at  it  on  the  sled;  Hallack  said  a  board  was  [*582] 
loose  when  it  was  taken  out  of  the  car;  box  was  between  half 
and  two-thirds  full;  saw  nothing  wrong  except  board  loose; 
pl<Ylntiff  told  me  he  h^^  I  lost  a  valise  with  $900  in  it;  said 
nothing  about  losing  any  clothes ;  the  first  1  heard  of  that,  was 
here  in  court;  that  at  time  goods  arrived,  witness  was  at  Aurora. 

Lester  Harding,  a  witness  for  defendant,  testified  that  he 
lived  at  Paw  Paw;  knows  plaintiff  since  1853;  plaintiff  bought 
land  of  me;  paid  me  $200  Dec.  31,  1853,  $300  13th  March, 
1854,  also  at  same  time  $105  for  yoke  of  cattle. 

The  plaintiff  then  asked  the  witness,  "  What  did  he  tell  j^ou 
when  he  paid  you  the  $300  ?"  To  which  question  the  defendant, 
by  its  counsel,  objected.  The  court  overruled  the  objection 
and  allowed  witness  to  answer,  to  which  answer  the  defendant 
by  its  counsel  at  the  time  excepted. 
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Witness  answered  —  the  plaintiif  said  he  had  been  back  East 
after  he  paid  the  $200  and  before  he  paid  the  $300. 

The  defendant  then  introduced  the  receipt  of  the  plaintiff  for 
said  goods  in  good  order,  which  it  is  admitted  was  signed  before 
he  had  examined  the  box. 

The  plaintiff  thereupon  recalled  witness  "Woodbridge,  who 
further  testified  that  plaintiff  stated  in  Hume's  presence  that 
the  valise  contained  $700  and  a  new  suit  of  clothes  never  worn ; 
this  was  sometime  in  the  afternoon. 

J.  W.  "Walker  and  Yan  Aeman,  for  Appellant. 

T.  L.  Dickey,  W.  H.  L.  Wallace  and  S.  Wilcox,  for  Ap- 
pellee. 

Bkeese,  J.  This  was  an  action  on  the  case,  brought  to  the 
IS'ovember  term,  1854,  of  the  Kane  Circuit  Court.  The  decla- 
ration contains  two  counts  essentially  alike.  The  first  count 
alleges,  that  on  the  19th  of  January,  1854,  the  defendant  was, 
and  now  is,  a  common  carrier  of  goods  and  chattels  for  hire, 
from  Aurora,  in  the  county  of  Kane,  to  Earlville,  in  the  county 
of  La  Salle ;  that  on  that  day,  at  Auroi'a,  the  plaintiff  delivered 
to  the  defendant,  and  the  defendant  received,  a  certain  box  con- 
taining goods  and  chattels,  to  wit:  one  new  suit  of  broadcloth 
clothes,  one  small  trunk,  three  fine  shirts,  tliree  pairs  of  woolen 
stockings,  seven  hundred  and  fifty  dollars  in  bank  bills,  fifty 
dollars  in  silver  money,  and  one  rifle,  of  the  value  of  one  thou- 
sand dollars,  the  property  of  the  plaintiff,  to  be  carried  from 
Aurora  to  Earlville,  and  at  Earlville  to  be  delivered  for  the  said 
James  Thompson,  for  certain  reasonable  reward  in  that  behalf; 
that  the  'defendant  disregarded  his  promise,  and  did  not  carry 
the  box  from  Aurora  to  Earlville,  nor  there  safely  and  securely 
[*583]  deliver  it  for  the  plaintiff,  and  that  through  the  care- 
lessness of  the  defendant  the  box  was  broken  open  and  its  con- 
tents lost  to  the  plaintiff. 

The  second  count  alleges  that  they  agreed  to  deliver  it  in  a 
reasonable  time. 

The  general  issue  was  pleaded  and  tried  by  the  court  by  con- 
sent, and  verdict  and  judgment  for  the  plaintiff,  and  appeal 
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praved  and  allowed  to  the  defendant.  The  evidence  is  all  pre- 
.<3i'ved  in  the  record,  and  it  is  assigned  here  for  error:  permit- 
ting Lester  Harding,  a  witness  for  the  defendant,  to  answer  this 
(juestion,  put  to  him  by  the  plaintiff:  "What  did  he  (plaintiff) 
tell  you  when  he  paid  you  the  tlu-ee  hundred  dollars?"  in  de- 
ciding that  t^ie  plaintiff'  was  entitled  to  recover  for  the  money 
contained  n  t  le  box  mentioned  in  the  declaration;  in  deciding 
that  the  ])laintiff  was  entitled  to  judgment  therein,  without 
alleging  or  proving  that  the  defendant  vra.&  a  common  carrier  of 
money  or  bank  bills;  and  in  giving  judgment  for  the  plaintiff 
without  such  proof. 

The  appellee  contends  that  the  first  error  is  not  well  assigned, 
for  the  reason  that  the  appellant  had  called  out  a  part  of  the 
conversation  with  Hardincr,  and  therefore  the  whole  must  come 
out.  As  a  general  principle  this  is  true,  but  it  must  be  confined 
to  conversation  as  to  the  subject-matter  about  which  his  conver- 
sation had  been  called  out,  not  a  different  subject,  having  no 
connection  with  it,  or  relation  to  it.  But  the  record  does  not 
show  that  appellant  had  called  out  any  conversation  of  appellee 
with  Harding.  Harding  stated  simply  that  he  lived  at  Paw 
Paw  Grove;  knew  the  plaintiff  since  1853;  he  bought  land  of 
me;  paid  me  $200  December  31,  1853,  and  $300  March  13, 
1854,  also  at  same  time,  $105  for  a  yoke  of  cattle.  These  were 
all  acts  done.  The  question  then,  "  What  did  he,  the  plaintiff, 
tell  you  when  he  paid  you  the  three  hundred  dollars?"  was  in- 
admissible. It  put  it  in  his  power  to  strengthen  his  case  very 
much  by  the  reply  he  might  make  to  it.  Whether  he  did  so  or 
not  is  not  material — on  principle  the  question  was  improper. 

But  this  is  a  very  small  matter  in  this  case,  involving,  as  it 
does,  one  of  the  most  important  questions  we  have  been  called 
on  to  consider. 

Tlie  declaration  alleges  that  the  defendant,  when  the  box  was 
delivered  to  him,  was  "  a  common  carrier  of  goods  and  chattels 
for  hire,"  and  plaintiff's  counsel  contends  that  being  such,  he  is 
liable  for  the  value  of  the  box  and  its  contents. 

The  appellant  denies  that  he  is  a  common  carrier,  that  the 
charter  of  the  company  does  not  make  him  so  for  any  purj^ose, 
much  less  of  bank  bills,  and  there  being  no  express  contract, 
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and  the  charter  of  the  company  not  making  the  company  a  com- 
[  *584  ]  mon  carrier  of  bank  bills,  whether  it  was  such  or  not, 
was  a  fact  to  be  alleged  and  proved. 

We  suppose  it  is  not  necessary  the  charter  should  provide,  in 
so  many  words,  that  the  railroad  companies  created  by  them 
shall  be  common  carriers. 

The  authorities  are  numerous  to  the  point  that  such  com- 
panies, using  cars  for  the  purpose  of  carrying  goods  for  all 
persons  indifferently,  for  hire,  and  whose  custom  and  uniform 
practice  is  to  do  so,  ai"e  common  carriers,  and  liable  as  such. 
There  can  be  no  doubt  on  this  point.  Thei-e  needs  no  legisla- 
tive declaration  to  make  them  such;  they  are  so  in  virtue  of 
their  uniform  business.  As  was  well  said  by  the  court  in 
Thomas  v.  Boston  and  Providence  Railroad  Compai^y,  10 
Metcalf  K.  475,  they  advertise  for  freight,  they  make  known 
the  terms  of  carriage,  tliey  provide  suitable  vehicles,  and  select 
convenient  places  for  receiving  and  delivering  goods,  and,  as  a 
legal  consequence  of  such  acts,  they  have  become  common  car- 
riers of  merchandise,  and  are  subject  to  the  provisions  of  the 
common  law,  which  ai"e  applicable  to  carriers. 

Their  character  or  vocation  as  common  carriers  of  goods  and 
freight,  and  passengers,  is  sufficiently  shown  by  the  testimony 
of  Mr.  Allen,  who  shipped  the  box  from  Auroi'a  for  Earlville. 
He  says,  in  January,  1854,  he  was  in  the  warehouse  business  at 
Aurora  ;  knows  tliat  defendant  has  a  railroad  for  carrying 
freight  and  passengers  between  Earlville  and  Aurora,  and  was 
then  a  common  carrier  of  "goods,  freight,  etc.,  for  hire." 

ISTow,  tlie  question  is,  are  these  terms  equivalent  to  tlie  terms 
"  goods  and  cliattels,'^  as  used  in  the  declaration,  and  do  they 
reasonably  include  bank  bills? 

The  term  "goods  and  chattels"  includes  choses  in  action.  1 
Atkins,  182.  The  term  "  chattels "  is  more  comprehensive 
than  the  term  "  goods,"  and  will  include  animate  as  well  as  in- 
animate property,  slaves,  horses,  cattle,  etc.,  being  chattels,  but 
"  goods  "  will  not  be  included  as  that  term  is  understood. 

Every  moveable  thing  which  can  be  weighed,  measured  or 
c'ounted,  is  included  under  the  general  term  "  chattels,"  whicli, 
Lo?d  Coke  says,  is  a  French  word,  signifying  goods. 
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Blackstone  says  the  term  is,  in  truth,  derived  from  the  tech- 
nical Latin  word  catalla,  which  jDrimarily  signified  only  beasts 
of  husbandry,  or,  as  we  still  call  them,  cattle,  but,  in  its  second- 
ary sense,  was  applied  to  all  moveables  in  general,    2  Com.  385. 

We  may  remark  Itere,  that  in  the  English  statute  of  limita- 
tions (  21  James  I,  chap.  5)  this  phraseology  is  used,  as  regards 
the  action  of  replevin:  "goods  and  cattle,"  and  not,  as  in  our 
modern  statutes,  "goods  and  chattels." 

Chattels  personal  are  animals,  household  stufi",  money,  [  *585  ] 
jewels,  corn,  garments,  and  everything  else  that  can  properly  be 
put  in  motion,  and  transferred  from  place  to  place.  2  Black- 
stone's  Com.  387. 

Money  is  a  chattel,  and  as  chattel,  according  to  Lord  Coke, 
signifies  goods,  money  is,  therefore,  goods,  and  not  only  that, 
but  goods  and  chattels.  Choses  in  action  are  goods  and  chattels ; 
bank  bills  are  choses  in  action — therefore,  bank  bills  are  goods 
and  chattels,  and  must  be  comprehended  under  the  word  "  goods," 
as  used  in  the  phrase  of  the  witness — "  goods,  freight,  etc." 

This  being  true  as  a  general  proposition,  that  the  term 
"goods  and  chattels"  would  include  bank  bills  under  certain 
circumstances,  does  it  follow  that,  at  all  times,  for  all  purjDoses, 
and  under  all  conditions,  bank  bills  must  be  regarded  as  goods 
and  chattels  merely?  In  practical  life,  among  business  men,  in 
many  commercial  transactions,  bank  bills,  though  having  no 
intrinsic  value,  are  used  as  money,  and  j)erform  the  function  of 
money  for  home  purjDoses.  The  supposed  representatives  of 
real  value— gold  and  silver — and  convertible  readily  into  gold 
and  silver,  they  have  thereby  a  .value  imparted  to  them  by  the 
consent  of  the  community  in  which  they  circulate,  which  entitles 
them  to  more  special  regard  and  care  than  the  ordinary  goods 
and  chattels  which  they  can  buy,  and  when  bought,  are  boxed 
np  and  sent  off,  by  the  most  ready  conveyance,  wheresoever,  and 
to  whomsoever,  ordered. 

Bank  bills  are  not,  therefore,  in  common  parlance,  supposed 
to  be  included  in  the  phrase  "  goods  and  chattels,"  and  though 
they  are  such,  to  be  taken  on  execution,  to  pass  to  executors  or 
administrators,  to  assignees  in  bankruptcy,  and  in  some  cases, 
to  devisees  in  a  will,  under  the  term  goods;  yet,  in  connection 
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with  insurance  policies,  and  transportation  by  land  or  water, 
they  are  not  so  regarded. 

In  1  Arnould  on  Ins.  214,  it  is  said,  that  it  is  not  necessary, 
in  most  cases,  for  the  merchant  who  wishes  to  insure  his  mer- 
chandise against  sea  risks,  to  do  more  than  give  a  general  de- 
scription of  it,  as  "  goods,"  or  •'  merchandise."  And  though 
doubt  was  entertained,  at  one  time,  whether  money,  bullion  or 
jewelry  were  covered  by  the  general  denomination  of  "goods, 
wares  and  merchandise,"  it  is  now  settled  that  they  may  be  so 
insured,  though,  in  actual  practice,  they  are  generally  insured 
under  a  specihc  description,     lb.  216. 

Under  the  term  "  goods  and  merchandise,"  specie  dollars,  the 
proceeds  of  tlie  sale  of  the  goods  covered  by  the  policy,  were 
held  to  be  included.  Am.  Ins.  Co.  v.  Griswold,  14  Wend. 
E.  399. 

[*586]  In  a  time  policy,  effected  by  the  owner  of  the 
vessel,  who  was  also  the  captain  or  master,  it  was  held,  that  the 
term  ^^ property,''^  included  current  bank  bills  owned  by  the 
captain,  and  on  board  the  vessel  for  the  purpose  of  the  coasting 
business,  and  that  the  underwriters  were  bound  to  pay  for  the 
loss  of  such  bills  by  lire  on  board  the  vessel.  Whiton  v.  The 
Old  Colony  Ins.  Co.^  2  Metcalf  R.  1.  The  court  say  that  the 
term  "  property,"  is  a  term  of  the  largest  import,  more  exten- 
sive than  *'  goods,  wai-es  and  merchandise."  The  case  shows 
distinctly  the  bank  bills  were  not  on  freight,  or  received  as 
freight  for  transportation;  the  inference  is,  that  had  the  terms 
"  goods,  wares  and  merchandise  "  been  used,  bank  bills  would 
not  have  been  embraced,  clearly  not  then,  if  the  word  "  goods" 
was  alone  used,  a  policy  on  "goods"  meaning,  only,  such 
goods  as  are  merchantable,  that  is  to  say,  the  cargo  put  on  board 
for  the  purposes  of  trade — technically,  tnerces.  Brown  v. 
Stapyleton,  4  Bingham  R.  121 ;  Hill  v.  Patten,  8  East  R. 
373. 

In  Manning's  Index,  165,  Justice  Dampiee  is  reported  to 
have  said,  that  the  term  "  goods,  wares  and  merchandise,"  will 
cover  dollars,  if  entered  at  the  custom  house,  but  not  bank 
notes  or  bills  of  exchange;  they  must  be  specifically  described. 
This  is  the  principle  in  insurance  policies. 
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IS'ow,  as  the  term  "  goods  "  will  not,  as  generally  understood, 
include  bank  bills,  neither  will  the  word  "freight,"  for,  though 
carried,  they  are  never  received  and  taken  as  freight,  in  the 
popular  sense  of  the  term  as  part  of  a  cargo  or  carload. 

Technically,  it  is  the  reward  the  common  carrier  receives  for 
the  use  of  the  means  he  provides  for  transportation,  and  for  his 
care  over  them,  and  should  be  in  some  proportion  to  the  risk  run. 

Wlmt  the  "  &c."  may  be  supposed  to  mean,  will  not  be  con- 
sidered; it  is  too  indefinite. 

Alleging  then,  and  proving,  that  the  appellants  were  common 
carriers  of  "goods,  freight,  &c.,"  does  not  establish  that  they 
were  common  carriers  of  bank  bills. 

It  is  true,  they  may  make  themselves  such  carriers,  but  there  is 
no  proof  that  they  have  done  so.  No  j)ortion  of  the  proof  goes 
to  the  point  that  they,  at  anytime,  carried  bank  bills,  or  money 
of  any  kind,  or  held  themselves  out  to  the  public  as  carriers  of 
such  property.  No  express  contract  to  carry  these  bank  bills, 
has  been  proved,  and  none  can  be  implied  from  the  nature  of 
their  business,  as  carriers  of  "goods,  freight,  &c.,  and  pas- 
sen  o-ers." 

It  not  being,  then,  the  business  of  the  company  to  take  bank 
bills  as  freight,  it  should  be  proved  that  in  this  particular  case, 
they  authorized  their  agent  to  receive  them,  before  the  company 
can  be  liable.  Authority  to  receive  goods  and  freight,  [""587] 
does  not  imply  this  power  to  receive  bank  bills  at  the  ordinary 
tariff  for  the  risk. 

It  is  no  answer,  to  say  he  was  authorized  in  the  course  of  the 
business  to  receive  the  box  as  freight,  and  consequently,  is  re- 
sponsible for  all  the  box  contained.  This  would  be  so,  if  the 
box  contained  nothing  more  than  such  articles,  known  in  com- 
mon parlance  as  goods  and  chattels,  which  the  company  was 
accustomed  to  carry  for  hire,  their  charges  being  proportioned  to 
the  value  of  the  articles  and  the  risk  incurred. 

If  the  bank  bills,  when  out  of  the  box,  were  not  "  goods,"  in 
the  ordinary  acceptation  of  that  term,  concealing  them  in  a  box 
would  not  make  them  so,  nor  would  they  thereby  lose  the  dis- 
tinctive character  the  whole  community  accords  to  them. 

A  case  bearing  on  this  has  been  cited  on  both  sides,  AIle7i  v. 
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Sewall,  2  "Wend.  E.  327,  in  which  it  appears,  by  act  of  the 
General  Assembly  of  ISTew  York,  the  members  of  a  certain 
steamboat  company  were  made  individually  liable,  in  he  same 
manner  as  carriers  at  common  law,  for  the  transportation  of  all 
goods,  wares  mid  merchandise  delivered  to  the  agents  of  that 
corporation,  and  for  all  contracts  made  by  such  agents  relating 
to  the  business  of  the  corporation. 

Allen  put  on  board  the  steamboat  "  Sun,"  belonging  to  the 
company,  a  packet  containing  $14:,347fo"o  ^^  bank  bills,  and 
$1,800  in  a  draft  on  a  bank  at  Albany,  to  be  transported  to 
Albany  and  delivered  to  a  cashier  of  a  bank  there.  The  packet 
was  delivered  to  the  captain  of  the  boat,  and  informed  that  it 
was  very  valuable,  and  who  engaged  to  take  charge  of  it  and 
deliver  it  according  to  its  direction. 

The  packet  was  not  delivered  to  the  person  to  whom  it  was 
directed. 

It  was  a  general  practice  to  send  money  in  steamboats.      For 
carrying  specie  a  fixed  price  was  paid,  which  went  to  the  com- 
pany; the  carriage  of  packets  of  bank  bills  was  a  perquisite  of 
the  captain. 

The  "  Sun  "  was  employed  as  a  passenger  boat,  though  she 
carried  light  freight.  For  the  carriage  of  boxes  a  charge  was 
made,  but  none  for  small  bundles ;  and  when  freight  was  carried, 
an  extra  price  was  charged.  JSTothing  was  charged  for  the  ordi- 
nary baggage  of  passengers.  The  company  did  not  receive  pay 
for  packets  carried  by  the  captain,  who  was  instructed  not  to 
carry  money,  though  such  instructions  were  never  published. 

It  was  argued,  as  in  this  case,  that  bank  bills  were  goods  within 
the  meaning  of  the  act  incorporating  the  company ;  that  they 
were  treated  as  money,  and  might  be  levied  on  as  the  goods  and 
chattels  of  a  defendant  on  an  execution;  that  they  represent 
['^588]  our  circulating  medium;  that  the  packet  was  delivered 
to  the  captain  as  the  agent  of  the  defendant;  that  it  was  a  proper 
article  for  freight  or  transportation  in  a  steamboat;  no  mode  of 
conveyance  could  be  more  safe  and  expeditious ;  that  a  person 
may  be  a  common  carrier  of  money  as  well  as  other  property. 

The  defendant's  counsel  contended  that   bills,  notes,  drafts, 
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etc.,  were  not  goods,  wares  and  merchandise  within  the  meaning 
of  the  statute.       ^ 

The  court  said,  in  giving  judgment  for  the  plaintiff  against 
Sewall,  a  member  of  the  company,  that  the  term  "  goods  "  is 
synonymous  with  personal  chattels;  that  money  has  been  ac- 
counted goods  and  chattels,  though  things  in  action  are  not 
generally  so  accounted.  This  court  had  considered  bank  bills 
money,  and  held  that  as  such  they  might  be  levied  on;  persons 
can  be  common  carriers  of  money,  and  they  are  responsible  for 
its  safe  delivery;  no  ground  for  the  imputation  of  fraud,  in  con- 
cealing the  fact  tliat  money  was  sent,  to  exonerate  the  carrier, 
for  that  was  disclosed. 

This  case  was  taken  up  to  the  court  of  Errors,  and  is  reported 
in  6  Wend.  R.  335,  as  Seioall  v.  Allen,  and  the  judgment  re- 
versed, that  court  deciding  that  a  company,  incorporated  for  the 
transportation  of  goods,  wares  and  merchandise,  and  liable  as 
common  carriers  for  such,  are  not  common  carriers  of  packages 
of  bank  bills,  unless  it  be  shown  they  have  made  the  carriage  of 
such  packages  a  part  of  their  ordinary  business. 

Walworth,  Ch.,  was  for  affirming  the  decision,  but  he  says, 
if  the  contents  and  value  of  a  package  is  improperly  or  fraudu- 
lently concealed  from  a  carrier,  for  the  purpose  of  depriving 
him  of  a  part  of  the  compensation  he  would  otherwise  have 
claimed  for  the  transportation  and  risk,  he  would  not  be  liable 
if  he  uses  the  ordinary  vigilance  which  a  prudent  man  would 
exercise  of  his  own  property  of  the  same  apparent  value. 

Senators  McLean,  Oliver  and  Talmadge  held,  that  the  terms 
goods,  Avares  and  merchandise,  as  used  in  the  act  of  incorpora- 
tion, did  not  include  bank  bills;  that  though  they  are,  under 
certain  circumstances  and  for  certain  purposes,  considered  and 
treated  as  goods,  under  other  circumstances  they  are  not; 
they  could  not  be  given  in  evidence  under  a  declaration  for 
goods,  wares  and  merchandise,  or  of  demanding  them  on  a 
promissory  note  made  payable  in  goods,  etc. ;  and  if  they  do 
mean  bank  bills,  yet  the  company  were  not  obliged  to  carry 
them,  for  it  does  not  follow  they  become  common  carriers  of  all 
things  of  which  they  might  by  their  act  of  incorporation,  or 
otherwise,  have  become  common  carriers.     A  common  carrier 

701 


588  '  OTTAWA, 


Chicago  and  Aurora  Railroad  Company  v.  Thompson. 

may  limit  liis  business  as  he  pleases,  and  their  character  as  car- 
riers of  bank  bills  must  be  made  out  by  i^rqof,  that  they  may 
[*589]  become  such  carriers,  etc.  So  there  were  six  senators 
with  the  Chancellor  for  affirming  the  judgment,  and  fifteen  sen- 
ators for  reversal. 

Justice  Stoky,  in  his  comments  on  this  case,  Citizens'  Bank 
yf.  Nantucket  S.  Boat  Co.,  2  Story  C.  C.  K.  49,  says:  "If  I 
were  com]3elled  to  choose  between  the  relative  authority  of  these 
decisions,  upon  the  ground  of  the  reasoning  contained  therein, 
I  should  certainly  have  deemed  that  of  the  court  of  Errors  the 
best  founded  in  the  principles  of  the  law." 

In  2  Kent's  Com,  609,  there  is  in  note  b,  a  reference  to  this 
case,  and  the  author  finds  no  fault  with  the  decision. 

But  admitting  that  it  is  fully  established  that  the  appellants 
were  common  carriers  of  bank  bills  for  hire,  they  became,  on 
receiving  them,  insurers  against  everything  but  inevitable  acci- 
dent, and  the  principles  appertaining  to  the  relation  of  insurer 
or  underwriter,  and  insured,  must  apply.  The  company  is  the 
insurer,  the  owner  or  party  freighting,  the  insured,  and  the  pre- 
mium is  the  price  paid  for  transportation,  or  freight  charges, 
bearing  some  proportion  to  the  risk;  their  insurance  being  in 
respect  to  the  reward  they  are  to  receive. 

Now,  to  make  a  contract  of  insurance  valid  and  binding,  there 
must  be  good  faith  on  the  part  of  the  insured. 

As  said  by  Lord  Mansfield,  in  Career  v.  Boehm,  3  Burrow, 
1905,  insurance  is  a  contract  upon  speculation;  the  special  facts 
upon  which  the  contingent  chance  is  to  be  computed,  lie,  most 
commonly,  in  the  knowledge  of  the  insured  only.  The  under- 
writer trusts  to  his  representation,  and  proceeds  upon  confidence 
that  he  does  not  keep  back  any  circumstance  in  his  knowledge, 
to  mislead  the  underwriter  into  a  belief  that  the  circumstance 
does  not  exist,  and  to  induce  him  to  estimate  the  risk  as  if  it 
did  not  exist.  The  keeping  Ijack  such  circumstance  is  a  fraud, 
and  therefore  the  policy  is  void.  Although  the  suppression 
should  happen  through  mistake,  without  any  fraudulent  inten- 
tion, yet  still  the  underwriter  \q  deceived,  and  the  policy  is  void; 
because  the  risk  run  is  really  difierent  from  the  risk  understooci 
and  intended  to  be  run,  at  the  time  of  the  agreement. 
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The  reason  of  the  rule  which  obliges  parties  to  disclose,  is  to 
prevent  fraud,  and  to  encourage  good  faith.  It  is  adapted  to 
such  facts  as  vary  the  nature  of  the  contract;  which  one  pri- 
vately knows,  and  the  other  is  ignorant  of  and  has  no  reason  to 
snspect. 

So  it  seems  that  concealment,  or  the  suppression  of  any  fact 
or  circumstance  material  to  the  risk,  is  fatal  to  the  contract; 
without  any  special  agreement,  it  is  a  species  of  fraud,  a  sicp- 
pressio  veri  rendering  the  contract  void  ah  initio.  But  it  is  not 
sol  el  V  on  the  ground  of  fraud  that  concealment  avoids  the  con- 
tract;  the  omission  to  state  material  circumstances,  [*590] 
though  the  omission  be  the  result  of  accident  or  negligence,  wilJ 
avoid  it. 

Eej)resentation,  as  here  used,  is  a  material  fact  stated  by 
either  party  to  the  other  before  completing  the  contract,  and  a 
misrepresentation  is  the  statement  of  such  a  fact,  which  turns 
out  not  to  be  true.  By  a  material  fact,  is  meant  one  that  shows 
the  nature  and  extent  of  the  risk,  and  may  induce  the  other 
party  to  enter  into  the  contract.  A  concealment,  on  the  other 
hand,  is  the  suppression  of  a  material  fact  within  the  knowledge 
of  either  party,  which  the  other  has  not  the  means  of  knowing, 
or  is  not  presumed  to  know,  (  1  Philips  on  Ins.  214,  )  and  it  is 
equivalent  to  a  false  statement,  and  amounts  to  fraud.  Lock- 
TuLge  V.  Foster  et  al.,  4  Scam.  R.  573. 

Testing  this  case  by  these  principles,  these  carriers  cannot  be 
held  liable  for  the  loss  of  the  bank  bills,  for  although  there  were 
no  verbal  representations  of  any  kind  made  by  the  appellee, 
there  was  that  which  was  equivalent  to  it,  in  the  structure  and 
appearance  of  the  box  in  which  it  is  said  these  bills  were 
placed.  That,  according  to  the  description  given  of  it  by  the 
witnesses,  told  only  the  plain  and  simple  tale,  that  tables,  bed- 
clothes and  bedding,  and  some  other  cheap  articles,  were  in  it, 
such  as  were  usually  carried  in  such  boxes,  for  the  usual  freight 
charges.  The  fact  most  important  for  the  insurers  to  know,  that 
among  this  paltry  stuff  was  a  valise,  with  seven  hundred  and 
fifty  dollars  in  bank  bills  in  it,  was  not  disclosed.  The  owner, 
treating  the  box  as  of  no  particular  value — shipping  it  as  com- 
mon freight,  concealing  its  true  value,  deludes  and  deceives  the 
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carrier;  an  imposition  is  practiced  npon  liim  to  deprive  him  of 
the  compensation  he  is  entitled  to,  in  proportion  to  the  value  of 
the  article  entrusted  to  his  care,  and  the  consequent  risk  he 
incurs,  and  it  tends  to  lessen  the  vigilance  he  would  otherwise 
bestow.     2  Kent's  Com.  603;  3  W.  &  S.,  Eelfv.  Rapj),  25. 

A  case  very  similar  to  this  is  to  be  found  in  4  Burrow's  R. 
2298,  the  case  of  Gibhon  v.  Paynton^  and  another.  It  was  an 
action  against  the  Birmingham  stage-coachman  for  one  liundred 
pounds  in  money,  sent  from  Birmingham  to  London  by  his  coach, 
and  lost.  It  was  hid  in  hay  in  an  old  rnail-hag.  The  bag  and 
hay  arrived  safe,  but  the  money  was  gone.  Notice  was  brought 
home  to  the  plaintiff  that  the  company  had  advertised  in  a  public 
newspaper  that  the  coachman  would  not  be  answerable  for 
money  or  jewels,  or  other  valuable  goods,  unless  he  had  notice 
that  it  was  money,  etc.,  that  was  delivered  to  him  to  be  carried. 

It  was  proved  that  money  was  not  carried  from  Birmingham 
to  London  at  the  common  and  ordinary  prices  of  the  carriage  of 
other  goods,  and  it  likewise  appeared,  from  a  letter  of  the  plain- 
tiif,  that  he  knew  this,  and  that  he  was  conscious  he  could  not 
[■^'591]  recover  by  reason  of  the  concealment.  Yerdict  for  de- 
fendant. It  was  argued — as  it  is  in  this  case,  by  the  appellee — 
on  the  motion  for  a  new  trial,  that  the  coachman  was  answer- 
able, though  he  did  not  know  that  it  was  money ;  that  a  carrier 
is  always  answerable, unless  he  accepts  the  goods  specially;  that 
he  made  no  inquiry  or  objection,  and  is  therefore  answerable. 
It  is  incumbent  upon  him  to  see  that  he  is  not  cheated.  He  is 
bound  to  receive  the  goods,  and  must  run  the  risk,  citing,  among 
other  cases,  that  of  FitcKburn  v.  White,  1  Strange  E..  145,  in 
which.  Lord  Chief  Justice  King  held,  "  that  if  a  box  is  delivered, 
generally,  to  a  carrier,  and  he  accepts  it,  he  is  answerable,  though 
the  party  did  not  tell -him  there  is  money  in  it." 

Lord  Mansfield  held,  that  a  common  carrier,  in  respect  of  the 
premium  he  is  to  receive,  runs  the  risk  of  the  goods,  and  must 
make  good  the  loss,  though  it  happen  without  any  fault  in  him, 
the  reward  making  him  answerable  for  their  safe  delivery,  and 
the  reward  ought  to  be  proportionable  to  the  risk.  If  he  makes 
a  greater  warranty  and  insurance,  he  will  take  greater  care,  use 
more  caution,  and  be  at  the  expense  of  more  guards,  or  other 
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methods  of  security;  and  therefore  he  ought,  in  reason  and 
justice,  to  have  a  greater  reward.  Consequently,  if  the  owner 
of  the  goods  has  been  guilty  of  a  fraud  upon  the  carrier,  such 
fraud  ought  to  excuse  the  carrier.  And  here,  the  owner  was 
guilty  of  a  fraud  upon  him;  the  proof  of  it  is  over-abundant. 
And  if  he  has  been  guilty  of  a  fraud,  how  can  he  recover?  Ex 
dolo  malo  non  oritur  actio. 

Justice  Yates  said:  By  the  general  custom  of  the  realm,  a 
common  carrier  insures  the  goods  at  all  events,  and  it  is  rio^ht 
and  reasonable  that  he  should  do  so;  but  he  may  make  a  special 
contract,  etc.  And  certainly,  the  party  undertaking,  ought  to 
be  apj^rized  what  it  is  that  he  undertakes,  and  then  he  will,  or 
at  least  may,  take  proper  care.  But  he  ought  not  to  be  answer- 
able when  he  is  deceived.  Here  he  was  deceived.  The  money  was 
liid  in  an  old  mail  bag,  and  it  was  hid  from  him  that  it  was  money. 

Mr.  Justice  Astoic,  who  tried  the  cause,  said,  "  he  never  had 
any  doubt  about  the  justice  of  it.  It  manifestly  appeared  that 
tliis  money  was  sent  under  a  concealment  of  its  being  money. 
The  true  principle  of  a  carrier's  being  answerable,  is  the  reward. 
And  a  higher  price  ought,  in  conscience,  to  be  paid  him  for  the 
insurance  of  money,  jewels,  and  valuable  things,  than  for  in- 
suring common  goods  of  small  value.  Mr.  Justice  Willis  con- 
curred. 

The  court  here  did  not,  as  distinctly  as  we  have  attempted 
to  do,  judge  this  case  upon  the  principles  of  insurance,  but  all 
their  arguments  lead  to  it.  It  is  a  very  clear  case,  and  very 
like  the  one  before  us,  and  not  much  stress  is  laid  upon  the  fact 
of  notice.  The  whole  bearing  of  the  case  is  on  the  fraud  [  *592  ] 
and  deceit. 

We  have  looked  into  the  case  oiFitcJibiim  v.  White,  1  Strange 
R.  145,  and  find  it  as  cited.  A  reference,  in  that  case,  is  made 
to  this  case,  of  Gihhon  v.  Paynton,  and  to  Si?'  Joseph  Tyley  et  al. 
v.  Morrice,  Carthew  R.  485,  where  it  is  held  that  the  carrier  was 
liable  only  for  what  ^^he  was  fairly  told  of^  See,  also.  Great 
Northern  Railtoay  Company  v.  Shepherd,  14  Eng.  L.  and  Eq. 
370;  Botson  et  al.  v.  Donovan  et  al.  6  ib.  373. 

In  this  case,  as  in  Paynton's  case,  the  owner  of  the  money  was 
guilty  of  a  fraud  upon  the  carrier,  in  concealing,  in  a  rough 
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box,  stuffed  with  feather  beds,  bedding,  tin  ware,  dishes,  guns, 
etc.,  a  very  large  sum  of  money.  This  artifice,  giving  the  box 
a  mean  or  common  appearance,  and  thereby  inducing  the  carrier 
to  think  it  of  no  particular  value,  and  so  prevent  him  from 
making  inquiries,  ought  to  be  regarded  as  pregnant  proof  of 
fraud.  It  is  no  answer  to  say,  that  the  carrier  made  no  inquiry 
about  the  box;  the  artifice  resorted  to  prevented  it;  it  was  com- 
plete; there  was  nothing  about  it  to  excite  special  attention  to 
it.  The  owner  gave  out  that  the  box  was  not  more  valuable 
than  it  appeared  to  be,  by  treating  it  with  so  little  care  as  he 
did,  provoking  a  corresponding  care  only,  on  the  part  of  the 
carrier.  It  seems  to  have  been  a  plan  laid  to  get  his  money — if 
he  really  had  any,  which  we  must  doubt — safely  carried,  and 
cheaply,  without  paying  any  premium  for  the  risk. 

We  say,  it  is  doubtful  if  the  money,  or  bank  bills,  was  really 
in  the  box,  after  it  left  Scranton,  or  even  while  there.  The 
witness,  Charles  Labor,  who  speaks  to  that  point  is  not  at  all 
positive.  He  says  the  goods  were  repacked  at  Scranton,  on  the 
suggestion  of  the  railroad  agent  there,  and  a  box  made  at  the 
company's  shop,  the  dimensions  of  which  he  gives.  He  saw  the 
goods  put  into  this  box,  and  "  one  valise  was  put  into  the  box, 
by  himself,  between  the  beds,  and  the  box  fastened  up.  James 
Thompson  was  written  on  the  box,  and  directed  to  him  at  Paw- 
paw, Illinois,  and  box  placed  in  the  care  of  railroad  agent  at 
Scranton.  Saw  valise  opened,  and  saw  plaintifi"  take  out  a  com- 
forter for  the  neck,  and  a  small  roll  of  money,  which  plaintiff 
said  was  one  hundred  dollars,  and  put  it  in  his  pocket.  Plaintift' 
showed  him,  in  the  valise,  a  large  pile  of  bank  bills,  containing,  he 
should  say,  from  six  to  eight  hundred  dollars,  which  remained  in 
the  valise.  It  was  fastened  up  in  the  valise  in  the  box  by  plain- 
tiff and  himself.  To  the  best  of  his  knowledge,  plaintiff  had, 
when  he  left  Pennsylvania,  from  $950  to  $1,100,  principally  in 
bills.  Plaintiff  received  $600,  besides  some  interest  from  his 
father's  estate;  received  funds  before  he  left;  one  Imndi-ed  dol- 
lars from  Zeba  Bennet;  over  two  hundred  from  E.  S,  Thompson 
[*593  ]  &  Brother,  and  over  two  hundred  dollai-s  for  goods  sold 
at  auction,  and  also  several  other  small  sums." 

This  witness  does  not  state  how  he  knows  these  facts.     It  is 
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nianifestlj  all  hearsay,  derived  from  the  plaintiff  himself.  The 
plaintiff  told  him  how  much  money  he  had,  graduating  the 
amount  to  the  appearance  of  the  pile  in  the  valise.  As  to  that, 
to  what  does  his  testimony  really  amount  ?  What  is  more  decep- 
tive than  a  pile  of  bank  bills?  and  how  could  any  one  speak  of 
the  amount,  unless  he  knew  the  denomination  of  each  bill?  He 
could  not  possibly  tell  whether  there  was  one  hundred  dollars 
or  one  thousand  dollars  in  the  pile,  for  the  smallest  sum  will 
make  the  largest  pile,  if  in  small  bills,  the  other  pile  being  com- 
posed of  bills  of  a  large  denomination. 

But,  besides  all,  there  is  no  proof  whatever  that  these  bills,  if 
they  were  in  the  valise,  were  genuine  bills,  and  of  value.  It  is 
not  an  uncommon  circumstance  for  spurious  bills  to  be  concealed 
in  a  valise,  and,  for  aught  that  appears,  all  these  bills  may  have 
been  spurious — counterfeits,  l^or  does  this  witness  state,  that 
lie  remained  with  the  plaintiff  and  the  box  until  he  started  on 
the  cars,  and  saw  him  and  tlie  box  on  board. 

It  was  under  the  plaintiff's  control  at  the  station  house  at 
Scranton.  He  had  free  access  to  it  there,  and  an  opportunity 
to  commit  a  fraud,  if  he  designed  one. 

The  plaintiff,  however,  does  show,  by  competent  evidence,  that 
in  December,  1853,  he  did  receive,  in  Pennsylvania,  seven  hun- 
dred and  ninety  dollars,  viz.:  one  hundred  dollars  from  Zeba 
Bennet ;  from  A.  T.  McCormick,  five  hundred  dollars,  in  a  draft, 
which  was  paid  at  the  Wyoming  bank,  at  which  time  Jones,  a 
clerk  in  that  bank,  testified  plaintiff  drew  out  of  that  bank  "  a 
large  amount  in  gold,"  the  amount  not  stated.  In  August  pre- 
ceding, McCormick  had  given  him  another  draft  for  one  hundred 
and  ninety  dollars,  which,  it  is  quite  likely,  "was  the  large 
amount  in  gold  "  he  drew  out.  All  these  sums  make  seven  hun- 
dred and  ninety  dollars. 

L.  Harding  testifies  that  on  the  31st  December,  1853,  plaintiff 
paid  him  two  hundred  dollars  on  a  land  purchase,  and,  on  the 
13th  March  following,  three  hundred  dollars,  and,  at  the  same 
time,  one  hundred  and  five  dollars  for  a  yoke  of  oxen;  in  all, 
six  hundred  and  five  dollars;  to  which  is  to  be  added  the  one 
hundred  dollars  in  bills  Labor  says  he  took  out  of  the  valise,  at 
the  station,  and  put  in  his  pocket.     Here  is  seven  hundred  and 
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five  dollars,    of  the   seven  hundred  and  ninety,  plausibly  ac- 
counted for. 

The  six  hundred  dollars  received  from  his  father's  estate,  if 
received,  which  is  not  proved,  was  long  before  the  receipt  of 
these  moneys  in  December,  and  the  two  hundred  dollars  for 
[*594]  goods  sold  at  auction  is  not  proved,  so  that  the  whole 
amount  of  money  he  is  proved  to  have  had,  when  he  left  Pennsyl- 
vania, was  seven  hundred  and  ninety  dollars,  for  nearly  all  of 
which  the  testimony  of  Harding  fully  accounts. 

But  be  all  this  as  it  may,  we  have  attempted  to  show  that 
bank  bills  do  not,  in  common  business  affairs,  come  under  the 
denomination  of  goods  and  chattels,  or  goods  and  freight,  and 
therefore,  the  company  is  not  chargeable  for  them,  not  having 
been  received  bv  them  as  such. 

That  if  they  were  common  earners  of  bank  bills,  they  were 
entitled  to  be  informed  that  this  box  contained  bank  bills,  so 
that  they  might  have  a  corresponding  premium  for  the  risk 
incurred  and  care  to  be  bestowed  upon  it.  Suppressing  or  con- 
cealing this  fact,  in  the  manner  and  by  the  means  resorted  to  by 
the  plaintiff,  was  a  fraud  upon  the  defendant,  and  makes  the 
contract  void,  for  there  can  be  no  action  where  the  plaintiff  has 
practiced  deceit  and  fraud. 

Had  this  issue  been  tried  by  a  jury,  the  court  should  have  put 
the  fraud,  in  the  concealment  of  the  contents  of  the  box,  home 
to  them,  and  should  have  told  them  it  was  such  an  artifice  to 
deceive,  as  to  render  the  contract  to  carry  void,  and  released 
the  company  from  liability. 

The  judgment  is  reversed,  the  cause  remanded,  and  a  venire 
facias  de  novo  awarded  for  further  proceedings  in  conformity 
with  this  opinion. 

Judgment  reversed. 
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Amos  P.  Reed,  Plaintiff  in  Error,  v.  Henry  F.  Eames, 

Defendant  in  Error. 

EEROR  TO  LA  SALLE  COUNTY  COURT. 

Under  a  chattel  mortgage,  the  mortgagee  must  take  possession  of  the  proper- 
ty upon  the  default  of  payment  of  the  debt.  Suffering  property  to  remain 
with  a  mortgagor  after  a  default  in  payment,  is  a  fraud  per  se,  not  subject 
to  explanation. 

Where  parties  live  in  the  same  town  or  county,  one  day  after  default  would 
be  a  reasonable  time  within  which  to  take  possession  of  mortgaged  property. 
In  general,  what  would  be  deemed  a  reasonable  time  must  be  determined 
by  the  situation  of  the  parties. 

The  word  "so,"  in  the  proviso  to  the  act  respecting  chattel  mortgages,  has 
reference  to  the  two  years  of  time,  meaniag  that,  if  the  conveyance  so  ex- 
presses it,  the  property  may  remain  with  the  mortgagor  two  years. 

Tins  was  a  replevin  for  a  top-chaise  or  gig,  brought  in  tlie 
La  Salle  county  Court  by  Eames,  against  Reed. 

The  declaration  is  in  the  usual  form.  [*595  ] 

Pleas  were, 

1st.     ]}^on  detinet,  general  issue  and  similiter, 

2nd.     Property  in  defendant,  and  replication. 

A  jury  was  waived  by  agreement  of  parties,  and  the  cause 
submitted  to  the  court  for  trial  upon  an  agreed  statement  of 
facts,  set  out  in  the  opinion.  The  court  found  the  issues  for  the 
defendant,  and  assessed  his  damages  at  one  cent. 

Defendant  moved  for  a  new  trial,  which  was  overruled  by  the 
court,  and  the  defendant  excepts  to  the  decision  of  the  court  in 
overruling  said  motion. 

The  court,  Chaaiplin,  Judge,  rendered  judgment  for  the 
plaintiff  for  one  cent  damages  and  costs. 

Errors  assigned: 

Ist.  The  court  erred  in  overruling  the  defendant's  motion 
for  a  new  trial. 

2nd.  Eames  not  having  taken  the  possession  of  the  property 
from  Cornell  in  a  reasonable  time  after  the  mortgage  debt  became 
due,  the  property  was  subject  to  the  levy  of  Constable  Gregg, 
and  so  the  court  erred  in  rendering  judgment  for  the  plaintiff, 
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when,  bj  the  law  of  the  land,  the  judgment  should  have  been 
for  the  defendant. 


Olivee  C.  Gkat,  for  Plaintiff  in  Error. 
W.  H.  L.  Wallace,  for  Defendant  in  Error. 


^j 


T>KEESE,  J.  This  was  an  action  of  replevin,  brought  in  the 
La  Salle  county  Court  by  Eames,  against  Reed,  for  a  chaise  or 
gig.  The  issue  was  non  detinet  and  property  in  the  defendant, 
and  found  for  the  plaintiff,  Eames,  by  the  court,  a  jury  having 
been  waived,  on  the  following  agreed  facts: 

1st.  That  the  property  replevied  was,  on  the  1st  day  of  July, 
A.  D.  1856,  the  property  of  Oliver  Cornell,  and  he  remained  in 
possession  until  January  10th,  1857. 

2nd.  That  on  the  4th  day  of  November,  A.  D,  1856,  Cornell 
was  indebted  to  Eames,  the  plaintiff,  in  the  sum  of  $400,  and 
to  secure  such  indebtedness,  Cornell,  on  the  day  last  aforesaid, 
executed  to  Eames  a  note  for  $400,  and  a  chattel  mortgage  on 
the  property  in  controversy,  which  mortgage  was  duly  acknowl- 
edged and  recorded  according  to  law,  on  that  day.  The  note 
was  due  in  one  month  after  date,  and  the  mortgage  provided 
that  the  possession  of  the  property  should  remain  with  Cornell 
until  default. 

3rd.  That,  in  July,  1856,  Cornell  &  Stevens  were  indebted 
to  Dennis  Welch ;  that,  in  October,  A.  D,  1856,  Welch  recovered 
[*596]  judgment  on  said  indebtedness  against  Cornell  & 
Stevens,  before  A.  A.  Fisher,  Esq.,  a  justice  of  the  peace  of  said 
county.  An  appeal  was  taken  from  said  judgment,  by  Cornell 
&  Stevens,  to  the  Circuit  Court  of  said  county,  and  said  appeal 
was  dismissed  on  the  20th  day  of  November,  A.  D.  1856,  and 
on  the  29th  day  of  December,  A.  D.  1856,  an  execution  was 
issued  by  said  justice  on  said  judgment,  no  execution  having 
been  issued  on  said  judgment  before  that  time ;  that  said  execu- 
tion was  delivered  to  D.  E.  Gregg,  a  constable,  and  was  by  him 
levied  on  the  property  mentioned  in  the  declaration,  on  the  10th 
day  of  January,  A.  D,  1857,  the  property  advertised  and  sold 
by  the  said  constable,  and  bought  at  said  sale  by  the  defendant ; 
that  said  plaintiff  was  absent  from  the  State  from  the  15th  day 
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of  December,  A.  D.  1856,  until  about  the  1st  of  March,  A.  D. 
1857,  and  that  said  mortgage  debt  remains  unsatisfied. 

On  the  principle  of  the  cases  of  Thornton  v.  Davenport  and 
Henderson,!  Scam.  E.  296;  Kitchell  v.  Bratton,  ibid.  300; 
lihines  V,  Phelps  et  al.,  3  Gilm.  E.  460,  and  Powers  v.  Green, 
14  111.  E.  386,  the  court  erred  in  its  finding. 

Twjne's  case.  Coke's  Eep,,  Book  3,  Folio  80,  is  the  substratum 
of  these  decisions,  and  we  believe  that  it  is  founded  on  good  sense 
and  good  policy.  That  case  was,  that  if  a  deed  is  absolute 
on  its  face,  the  property  remaining  with  the  grantor  is  evidence 
of  fraud. 

In  this  mortgage  the  property  was  .to  remain  with  the  grantor 
until  default  should  happen  in  the  payment  of  the  note  it  was 
given  to  secure,  which  note  was  payable  one  month  after  date, 
and  dated  on  the  4th  of  JSTovember,  1856. 

This  was  the  agreement  of  the  parties  by  their  deed,  and  that 
deed  placed  on  record,  thereby  giving  notice  to  all  of  the  kind  of 
tenure  by  which  the  party  in  possession  of  the  property  actually 
held  it.  After  the  4th  day  of  Dec,  Eames  became  the  absolute 
owner  of  the  property,  and  he  was  bound  to  take  it  into  posses- 
sion. Possession  must  accompany  ownership,  that  being  one  of 
the  strongest  evidences  of  title  to  personal  property.  Suffering 
property  to  remain  in  the  hands  of  the  vendor  or  mortgagor, 
after  default,  is  a  fraud,  because  the  real  ownership  being  in  one 
person,  and  the  ostensible  ownership  in  another,  gives  the  latter 
a  false  credit. 

Some  courts  have  held  that  such  facts  are  open  to  explanation 
— that  they  are,  at  most,  but  evidence  of  fraud.  We  think  the 
better  rule  is — the  safest  and  founded  in  the  best  policy — to 
hold  that  such  facts  constitute  fraud  per  se,  and  not  to  be  ex- 
plained, and  to  this  extent  are  the  cases  cited  above. 

The  fact  that  the  mortgagee  was  absent  from  the  15  th  of 
December,  1856,  to  the  1st  of  March,  1857,  cannot  change  the 
rule.  He  had  from  the  4th  of  December,  the  day  of  the  [  *597  ] 
maturity  of  the  note,  until  the  15th,  eleven  days,  within  which 
to  take  possession,  and  nearly  one  month  before  the  judgment 
and  execution  under  which  the  plaintiff  in  error  claims. 

Where  parties  live  in  the  same  town  or  county,  one  day  after 
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default  would  be  a  reasonable  time  within  which  to  take  posseb- 
sion  of  the  property  so  situated,  and  an  agent  should  be  at  hand 
for  such  purpose.  In  general,  what  would  be  a  reasonable  time, 
M'ould  be  determined  bj  the  situation  of  the  parties,  their  vicin- 
ity and  facilities  of  intercourse.  No  general  rule  can  be  laid 
down  for  such  cases. 

It  was  urged  on  the  argument,  that  by  the  act  respecting  chat- 
tel mortgages,  R.  L.  1845,  Chap.  20,  they  are  valid  as  a  security 
for  two  years,  and  therefore  the  right  of  the  niortgagee-xiannot 
be  disturbed  until  the  expiration  of  two  years.  The  language 
of  the  act  is.  Section  3,  "Any  mortgage  of  personal  property, 
so  certified,  shall  be  admitted  to  record  by  the  recorder  of  the 
county  in  which  the  mortgagor  shall  reside,  at  the  time  when 
the  same  is  made,  acknowledged  and  recorded;  and  shall  there- 
upon, if  ho7ia  Jlde,  be  good  and  valid  from  the  time  it  is  so 
recorded,  for  a  space  of  time  not  exceeding  two  years,  notwith- 
standing the  property  mortgaged  or  conveyed  by  deed  of  trust, 
may  be  left  in  possession  of  the  mortgagor.  Promded,  that 
such  conveyance  shall  provide  for  the  possession  of  the  property 
so  to  remain  with  the  morte:ao:or." 

Had  the  mortgage  in  this  case  provided  that  the  possession  of 
the  chattels  should  remain  with  the  mortgagor  two  years,  and 
not  become  absolute  on  default,  there  would  be  no  doubt  or  dif- 
ficulty in  the  case,  bat  it  provides  the  contrary,  that  it  shall  be 
absolute  on  the  maturity  of  the  note,  and  default  made. 

The  word  "  so,"  has  reference  to  the  two  years  of  time,  and 
not  the  mere  fact  of  remaining  in  possession;  meaning,  if  the 
conveyance  so  expresses  it,  that  the  property  may  remain  with 
the  grantor  two  years. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Caton,  C.  J.,  did  not  sit  in  this  case. 
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Isaac  Cook,  Appellant,  v.  Hobert  M.  Kenick,  [  *598  ] 

Appellee . 

APPEAL  FROM  COOK. 

Where  a  special  term  is  ordered  in  court,  the  order  of  appointment  need  not 
be  set  out  in  the  records,  to  show  that  such  special  tenn  is  regular. 

The  presumption  of  law  is  in  favor  of  the  regularity  of  the  terms  of  court,  but 
this  may  be  rebutted,  by  affirmative  proofs,  or  by  showing  that  the  judge 
was  required  by  law  to  be  elsewhere,  holding  another  court. 

A  bill  of  exchange  is  properly  protested  for  non-payment  on  the  third  day 
after  that  appointed  for  payment  on  its  face.  Days  of  grace  are  allowed 
and  recognized. 

The  law  merchant,  included  within  the  common  law,  is  adopted  intliis  State. 

The  service  of  notice  of  protest  at  the  post  office,  the  acceptor  being  post- 
master; is  sufficient,  although  not  personally  served. 

Placita  of  the  Jannarv  special  term  (at  which  the  judgment 
complained  of  was  rendered),  begun  and  held  on  the  lltli  Jan- 
uary, 1858,  "  in  pursuance  of  the  order  of  this  court,  heretofore 
made  and  entered  of  record."  But  does  not  give  the  order  nor 
state  that  any  notices  were  given,  or  wlien  the  order  in  fact  was 
entered. 

Tliis  suit  was  conimenced  by  summons,  March  27,  1857, — 
Robert  M.  Renick,  plaintiff,  against  Isaac  Cook,  defendant. 

Declaration  in  assumpsit. 

First  count,  on  bill  of  exchange,  dated  St.  Louis,  Oct.  16, 
1854,  drawn  by  George  Hulme  on  Hulme  &  White,  for  $2,000, 
to  his  own  order,  for  value  received.  Bill  accepted  by  Hulme  & 
Wliite,  and  indorsed  by  defendant  to  James  T.  Peters,  and  by 
liim  indorsed  to  the  plaintiff.  When  the  same  became  due,  it 
was  presented,  payment  demanded  and  refused,  and  defendant 
had  notice,  and  bill  protested  for  non-payment. 

Second  and  third  counts  substantially  the  same.  The  common 
counts  were  added. 

Plea,  general  issue. 

Dec.  30,  1857,  cause  tried  before   Mannieee,  Judge,  and  a 

jury;  there  was  a  verdict  for  plaintiff  of  $2,363.33,  and  motion 

for  new  trial.     Motion  denied,  and  final  judgment  and  appeal 

prayed. 
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On  the  trial,  the  plaintiff  introduced  and  read  to  the  jury  a 
certain  bill  of  exchange  in  the  words  and  figures  following: 

^  $2,000  St.  Louis,  Oct.  16, 1854. 

^  Sixty  days  after  date,   pay  to  the   order  of  I.  Cook,  Two 

""  Thousand  Dollars,  and  charge  the  same  to  account  of 
'^  S  Yours,  GEO.  HULME. 


To  Messrs.  Hulme  &  White, 

Young  America,  Chicago,  111. 
[*599]  upon  which  is  the  following  indorsement: 

I.  COOK. 

JAS.  Y.  PETERS. 

ROBERT  M.  RENICK. 

And  thereupon  introduced  as  a  witness  John  Forsyth^  who,  be- 
ing sworn,  testified:  I  protested  the  said  draft  on  the  18th  De- 
cember, 1854.  I  left  a  notice  of  the  protest  at  Cook's,  the 
defendant's,  ofiice.  I  went  to  the  oflice  of  the  acceptors  on  that 
day,  and  demanded  payment  of  a  clerk  there,  and  he  said  it 
could  not  be  paid,  and  I  gave  notice  to  all  parties.  I  may  have 
left  the  notices  that  day  or  the  next,  not  certain;  but  am  certain 
it  was  done  within  forty-eight  hours.  I  left  the  notice  for  Cook 
at  the  postmaster's  room.  Defendant  was  then  postmaster.  I 
don't  know  where  he  lived  at  the  time. 

Re-examined.  The  counsel  for  the  plaintift'  proposed  to  the 
witness  the  following  question:  Is  there  any  universal,  well-un- 
derstood custom  about  days  of  grace  among  merchants  and 
bankers  in  this  city,  in  relation  to  the  presentation  of  bills  of 
exchange  for  payment?  To  which  the  defendant's  counsel  ob- 
jected; the  court  overruled  the  objection,  and  the  defendant 
excepted,  and  the  witness  answered:  The  custom  is  universal; 
been  so,  so  far  as  I  am  aware — that  is,  to  allow  days  of  grace 
on  all  bills  not  payable  at  sight;  on  those  on  demand  no  days  of 
grace  are  allowed;  on  sight  drafts  some  allow  and  some  do  not. 
The  custom  on  drafts  not  payable  at  sight  is  three  days'  grace. 
I  have  protested  for  a  great  many  banks  in  this  city,  the  Marine 
Bank,  Burch's,  Adsit's,  Tinkham's,  Swift's,  and  have  had  occa- 
sion to  present  notes  and  checks  at  almost  every  bank  in  the 
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city.  Have  been  a  notary  over  five  years.  So  far  as  I  know, 
mercliants  have  always  claimed  and  recognized  days  of  grace. 

And  here  the  plaintiff  rested,  which  was  all  the  testimony  in 
the  case. 

And  thereupon  the  defendant  moved  to  exclude  from  the  jury 
all  the  evidence  given  by  the  witness  upon  the  subject  of  custom 
as  to  days  of  grace,  which  the  court  refused,  and  the  defendant 
excepted. 

The  defendant  then  asked  the  court  to  instruct  the  jury  as 
follows:  That  in  this  State  there  are  no  days  of  grace,  and  that 
in  order  to  entitle  tlie  plaintiff  to  recover,  he  must  show  that 
the  notice  of  protest  for  non-payment  was  given  on  the  16th,  or 
at  the  farthest,  on  the  ITth  December,  1854;  and  that  notice  on 
the  18tli  December,  1854,  is  not  suificient  in  law;  and  that  if 
they  believe,  from  the  evidence,  that  notice  was  not  given  until 
the  18th  December,  1854,  they  will  find  for  the  defendant;  which 
instruction  the  court  refused  to  give,  and  the  defendant  exce^^ted. 

Errors  assigned:  First,  That  the  term  of  tlie  court  at  and 
during  which  final  judgment  was  rendered  in  said  cause,  [  *600  ] 
does  not  appear  by  the  record  to  have  been  held  at  the  time, 
convened  in  the  manner,  and  notice  thereof  given  as  required 
by  law. 

Second,  That  the  court  upon  the  trial  of  the  cause,  allowed 
improper  evidence  to  be  given  to  the  jury. 

Third,  That  the  court  allowed  improper  questions  to  be  put 
to  the  witness,  and  answered  by  him  upon  the  stand,  before  the 
jury. 

Fourth,  Because  the  court  refused  the  instruction  asked  for 
by  the  defendant. 

Fifth,  Because  the  court  refused  the  motion  for  a  new  trial. 

W.  T.  BuKGESs,  for  Appellant. 

Beckwith  &  Mekrick,  for  Appellee. 

Caton,  C.  J.  The  placita  in  this  record  recites  that  the 
court  was  held  "in  pursuance  of  an  order  of  this  court  here- 
tofore made  and  entered  of  record."  And  it  is  objected  that  the 
order  itself  should  be  set  out  at  length,  else  we  must  presume 
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that  no  special  term  was  properly  called,  and  tliat  there  was  no 
jurisdiction  in  the  judge  to  hold  the  court,  and  that  all  the  pro- 
ceedings were  coram  non  judice.  We  cannot  concur  in  this 
view  of  the  subject.  The  statute  authorizes  the  appointment  of 
special  terms  of  the  Circuit  Court  in  two  modes.  In  one  case, 
the  court,  in  term  time,  may  enter  an  order  upon  its  records, 
appointing  a  special  term;  and  in  the  other,  the  judge,  in  vaca- 
tion, may  make  an  order  appointing  a  special  term.  In  this 
last  case,  the  judge  is  required  to  notify  the  sheriiF  of  his  order, 
when  it  becomes  the  duty  of  the  sherifl*  to  post  notices  thereof, 
and  to  summon  juries;  while  in  tlie  former  case,  no  notice,  or 
any  other  proceeding  is  required.  In  this  case,  the  special 
term  was  appointed  by  an  order  of  the  court,  and  hence  we  see 
it  was  done  in  term  time,  and  is  the  case  j&rst  referred  to. 
We  do  not  think  it  necessary  that  the  order  of  appointment 
should  be  set  out  in  the  record,  for  the  purpose  of  showing 
that  the  court  was  authorized  to  act. 

AVhere  a  proceeding  appears  to  have  been  at  a  general  or 
special  term,  the  presumption  of  law  is  in  favor  of  the  regularity 
of  said  term,  and  of  the  jurisdiction  of  the  court.  This  pre- 
sumption may  be  rebutted,  it  is  true,  by  showing  affirmatively 
that  there  was  no  order  of  the  judge  or  court  appointing  the 
special  term,  or  where  the  court  can  see  from  the  public  law 
that  the  judge  was  required  to  be  in  another  place,  holding 
another  court.  Such  were  the  cases  of  Goodsell  v  Camphell,  1 
Scam.  E-.  555,  and  Archer  v.  Boss,  2  Scam.  E,.  303. 
[  ■^601  ]  The  next  question  presented,  is  one  of  grave  com- 
mercial importance.  This  bill  was  presented  to  the  acceptors 
and  protested  for  non-payment,  and  notice  thereof  left  at  the  of- 
fice of  the  indorser,  on  the  third  day  after  its  maturity,  accord- 
ing to  the  day  of  payment  mentioned  in  the  bill  itself,  and  the 
3videiice  shows  that  such  is  the  custom  of  mercliants  and 
bankers  in  Chicago,  the  place  of  payment,  and  the  question  is, 
whether  under  such  circumstances,  the  demand  and  protest  were 
in  due  time  to  fix  the  liability  of  the  indorser.  The  history  of 
the  days  of  grace  given  on  bills  of  exchange,  first  as  a  matter  of 
favor,  and  then  by  custom  claimed  and  sustained  as  a  matter  of 
right,  is  too  familiar  to  the  law  student,  to  make  it  allowable 
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tor  us  to  repeat  it  here.     It  is  a  part  of  the  lex  mercatoria,  and 
the  real  question  to  be  considered  is,  whether  that  is  a  part  of 
the  common  law,  and  adopted  with  it,  when  the  common  law 
was  adopted  in  this  State.   The  law  merchant  first  originated  in 
custom  among  commercial  men,  who  bj  common  consent  adopted 
such  rules  and  regulations  as  they  found  the  wants  and  necessi- 
ties of  commerce  required ;  and  as  commerce  was  extended,  it 
spread  itself  over  the  kingdom,  till  it   became  as  universal  as 
any  principle  of  the  common  law.     At  first,  the  courts  did  not 
take  judicial  notice  of  it,  but  required  proof  to  show  what  it 
was,  when  tliej  would  recognize  and  enforce  it.    Soon,  however, 
it  began  to  insinuate  itself  into  the  common  law,  by  the  courts 
taking  judicial  notice  of  it,  till  its  fibres  became  so  intimately 
interwoven  with  the  body  of  the  common  law  itself,  that  no  one 
could  draw  the  line  of  demarcation  between  the  two ;  and  the  com- 
mon law,  ever  improving  and  adapting  itself  to  the  requirements 
of  commerce  and  the  wants  of  the  subject,  finally,  by  progres- 
sive judicial  decisions,  the  law  merchant,  or  at  least,  that  por- 
tion of  it  which  was  of  universal  application  throughout  the 
realm,  was  recognized  by  the  courts  without  proof  of  its  exist- 
ence, and  from   that  time   forth,  it  became  absorbed  by  and 
really  constituted  a  part  of  the  common  law.     The  law  merchant 
was  originally  distinguishable  from  the  common  law,  in  this, 
that  the  former  was  formed  by  the  usage  and  recognition  of 
commercial  men,  by  slow  and  imperceptible  degrees,  while  the 
latter  was  formed  by  the  decision  of  the  courts,  taking  notice  of 
the  wants,  the  necessities  and  the  convenience  of  the  subject, 
and  recognizing  and  adopting  the    usage  which  such  wants, 
necessities  and  convenience  created.'     Were  we  able  to  explore 
tlie  past  with   certainty,  we  should   probably  find  that  every 
essential  principle  of  the  common  law,  before  it  was  first  adopt- 
ed by  the  decision  of  any  court,  could  be  found  in  some  prece- 
dent custom,  among  the  people,  and  which,  by  its  convenience 
and  justice,  so  commended  itself  to  the  courts,  that  they  recog- 
nized and  adopted  it  as  a  part  of  the  law  of  the  land.  [*602] 
We  are,  however,  able  to  thus  trace  to  its  source,  but  little  of 
the  common  law,  except  that  which  was  adopted  from  the  cus- 
tom of  merchants.     That  was  so  broad  in  its  principles  and  so 
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comprehensive  in  its  objects,  tliere  was  so  much  of  it  relating  to 
one  great  subject,  that  it  acquired  a  name  to  itself,  and  for 
dignity  and  importance  struggled  ev^en  with  the  great  body  of 
the  common  law,  hence  its  name  is  remembered,  while  its  sepa- 
rate existence  has  ceased  to  be.  "Were  we  now  to  strike  from 
the  common  law  all  it  has  borrowed  from,  and  which  once  con- 
stituted a  distinctive  portion  of  the  law  merchant,  we  should 
find  it  unfitted  for  the  most  rural  districts  of  this  country;  for 
agriculture  has  become  so  intimately  connected  and  associated 
with  commerce,  that  the  rules  which  govern  one  must  seriously 
affect  the  other.  With  all  its  avenues  of  intercommunication, 
commerce  now  extends  itself  to  the  granaries  and  pasture  fields 
of  the  remotest  frontiers.  Thus  dismembered,  the  common  law 
would  only  be  a  fit  code  far  the  government  of  a  fox-hunting 
gentry  and  their  dependent  serfs.  While  elementary  writers 
and  the  judges  of  courts  have  been  in  the  habit  of  speaking  of 
the  lex  mercatoria  distinctively,  they  have  for  a  very  long  time 
spoken  of  it  and  treated  it  as  a  jDart  of  the  common  law. 

The  identical  question  which  is  presented  in  this  case,  was 
before  the  Supreme  Court  of  Indiana  in  the  case  of  Piatt  v. 
Eads,  1  Blackford  R.  81,  The  court  there  said,  "  The  whole 
current  of  authorities,  from  the  commencement  of  our  system  of 
jurisprudence  down  to  the  present  day,  goes  to  establish  the  doc- 
trine that  the  custom  of  merchants  is  and  always  has  been  regarded 
as  a  part  of  the  common  law  of  England.  It  is  a  law  of  a  gen- 
eral nature,  and  not  local  to  that  kingdom,  and  is  there  recog- 
nized by  the  courts  as  a  part  of  their  system,  from  the  circum- 
stance of  its  universal  application  and  use  in  all  commercial 
transactions  throughout  the  commercial  world."  Again,  that 
court  says,  "  The  lav:  merchant^  then,  being  a  part  of  the  com- 
mon law  of  England,  and  being  of  a  general  nature,  and  not 
local  to  that  kingdom,  is  comprehended  in  that  clause  of  our 
statute  which  adopts  the  common  law."  Our  legislature  adopted 
the  common  law  in  the  same  terms  in  which  it  had  been  previ- 
ously adopted  in  Indiana,  and  we  agree  with  that  court,  that  we 
adopted  that  portion  of  the  common  law  which  comprehends  the 
law  merchant,  and  that  by  the  common  law  as  thus  adopted  by 
us,  a  bill  of  exchange  payable  on  a  given  day  does  not  mature 
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till  three  days  after  the  day  appointed  on  its  face  for  its  pay- 
ment. We  hold,  then,  that  the  bill  in  this  case  was  presented 
to  the  acceptor  for  payment  at  the  proper  time,  and  was  duly 
protested  for  non-payment.  But  in  order  to  fix  the  liability  of 
the  indorser,  due  notice  to  him  of  the  non-payment  must  [  *603  ] 
be  given.  As  a  general  rule,  by  the  common  law,  reasonable 
and  prompt  notice  must  be  given  to  the  indorser.  Kor  was  this 
notice  required  to  be  in  any  particular  form,  or  communicated 
by  any  particular  person.  It  might  be  by  the  holder  himself, 
or  any  other  person,  orally  or  in  writing.  But  it  must  be  with 
reasonable  dispatch.  And  in  order  to  fix  what  shall  be  consid- 
ered a  reasonable  time,  it  is  now  settled,  that  where  the  indorser 
resides  out  of  the  j)lace  where  the  demand  and  protest  are  made, 
the  notice  shall  be  sent  to  him  by  mail,  on  the  day  of  non-pay- 
ment, or  at  farthest  on  the  day  following,  or  at  least  shall  be 
left  at  the  post  ofiice  in  time  for  such  mail.  In  this  case  the 
indorser  himself  was  the  postmaster,  and  the  notice  was  left 
at  his  room  in  the  post  office.  This  must  be  deemed  as  reason- 
able notice  of  the  dishonor  of  the  bill.  But  it  is  insisted  that 
we  have  a  statute  regulating  this  subject,  and  which  supersedes 
all  other  law.  The  statute  referred  to,  is  the  sixth  section  of 
the  seventy -fifth  chapter  Revised  Statutes,  and  is  this:  "  It  shall 
be  the  duty  of  each  and  every  notary  public,  personally  to  serve 
the  notice  upon  the  person  or  persons  protested  against,  pro- 
vided he  or  they  reside  in  the  town  where  such  protest  was 
made,  or  within  one  mile  thereof;  but  if  such  person  or  persons 
reside  more  than  one  mile,  then  the  said  notice  may  be  for- 
warded by  mail,  or  other  safe  conveyance."  Kow,  whatever 
may  be  said  of  the  first  member  of  this  section,  as  being  impera- 
tive that  the  notice  must  be  served  personally  when  it  is  served 
by  a  notary,  and  the  party  resides  within  one  mile  of  the  town, 
the  latter  part  does  not  change  the  common  law,  or  if  it  does,  it 
relaxes  it,  for  here  it  is  said  that  the  notice  may  be  sent  by  any 
safe  conveyance;  whereas,  decisions  are  not  wanting  to  show 
that  the  notice  must  be  sent  by  mail,  unless  the  holder  chooses 
to  take  the  risk  of  the  safe  and  speedy  arrival  of  the  notice. 
Here  there  is  no  evidence  showing  where  the  indorser  did 
reside.     The  only  witness  of  whom  inquiry  is  made  on  the  sub- 
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ject,  was  the  notary  who  made  the  protest  and  gave  the  notice, 
'.vho  stated  that  he  did  not  know  where  Mr.  Cook  resided.  It 
is  true,  we  are  informed  that  he  was  at  the  time  postmaster  at 
Chicago,  but  it  does  not  necessarily  follow  that  he  was  a  resi- 
dent of  that  city,  or  that  he  resided  within  one  mile  of  it.  But 
he  had  a  place  of  business  in  the  post  office,  and  we  feel  free  to 
hold,  that  a  notice  addressed  to  him  and  delivered  at  his  own 
post  office,  where  his  public  duty  required  his  daily  attendance 
and  supervision,  was  a  reasonable  and  sufficient  notice.  Indeed 
no  question  seems  to  have  been  made  on  the  trial  about  the  suf- 
iiency  of  the  protest  or  notice,  except  as  to  time.  The  only 
question  of  law  raised  on  the  trial  was  upon  this  instruction : 
[^604]  ''  That  in  this  State  there  are  no  days  of  grace,  and  that 
in  order  to  entitle  the  plaintiif  to  recover,  he  must  show  that  the 
notice  of  protest  for  non-payment  was  given  on  the  16th,  or  at 
the  farthest,  on  the  17th  December,  1854;  and  that  notice  on 
the  18th  December,  1854,  is  not  sufficient  in  law,  and  that  if 
they  believe,  from  the  evidence,  that  notice  was  not  given  until 
the  18tli  December,  1854,  they  will  find  for  the  defendant." 
The  reasons  why  we  think  this  instruction  was  properly  refused 
hav^e  already  been  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Talbott  Chinn-  and  Haevey  B.  Hart,  Appellants,  v. 
James  McCoy,  for  the  use  of  Thomas  Allingham, 

Appellee. 

appeal  from  warren. 

To  an  action  brought  upon  a  replevin  bond,  the  makers  of  the  bond  may  plead, 
that  plaintiff  ought  not  to  recover  more  than  nominal  damages,  because  the 
property  was  that  of  the  plaintiff  in  the  original  suit,  that  the  merifs  of  the 
case  have  not  been  tried,  and  showing  why  they  were  not,  etc.,  going  to  a 
part  of  the  action  only,  showing  the  facts  on  which  the  cause  was  fried;  and 
such  plea  will  be  go^d,  under  the  statute  of  March  1st,  1847,  entitled  "  An 
Act  concerning  Practice." 
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This  was  an  action  of  debt,  on  a  replevin  bond  given  bj  de- 
fendant in  a  case  determined  April  25,  1856,  in  the  Warren 
Oircnit  Court,  wherein  Talbott  Chinn  was  plaintiff,  and  Thomas 
Allingham  defendant. 

The  declaration  sets  out  the  proceedings  in  the  replevin  suit, 
to  wit:  the  making  of  the  affidavit,  the  issuing  the  writ  of  re- 
plevin, the  making  and  delivery  of  the  bond,  with  the  bond  in 
hxBc  verha,  the  service  of  writ,  replev;)'ing  and  delivering  pro- 
perty to  Chinn,  the  appearance,  pleading,  joining  issue  and  trial, 
and  the  "judgment,  which  is  stated  as  follows:  ^  *  "Such 
proceedings  were  had  that  said  Thomas  Allingham  recovered  of 
and  from  the  said  Talbott  Chinn,  one  of  said  defendants,  his 
costs  in  that  behalf  expended,  and  also  had  judgment  of  said 
amount  for  a  return  of  said  sorrell  mare,  as  by  the  record  *  * 
*  will  more  fully  appear."  The  plaintiff"  then  avers  that  a  writ 
of  retorno  hahendo  on  said  judgment  was  issued,  served  on 
Chinn,  and  returned,  as  to  the  mare,  not  found;  that  Chinn  has 
not  paid  the  costs  in  the  said  rej^levin  suit;  that  he  has  not 
i-eturned  the  mare;  that  he  has  not  saved  and  kept  harm-  [  *605  ] 
less  the  plaintiff  in  executing  said  writ  of  replevin. 

At  N"ovember  term,  A.  D.  1857,  the  defendants  filed  thrcv 
pleas,  of  which  the  second  was  "  non  est  facHmn^''  and  the  third 
"  nil  debet^''  and  the  first  a  special  plea. 

The  plaintiff  took  issue  on  the  second  and  third  pleas,  but  de- 
murred generally  to  the  first  plea. 

By  the  special  plea  defendants  say  "  that  the  plaintiff  ought 
not  to  recover  more  than  nominal  damages,"  "  because  they  say 
the  sorrel  mare  replevied,"  etc.,  "  was,  at  the  time  of  the  trial" 
of  said  replevin  suit,  "the  property  of  the  plaintift'in  said  case, 
the  said  Talbott  Chinn,"  "  that  the  merits  of  the  case  have  not 
been  and  were  not  determined  in  said  case,"  and  "  to  show  why 
said  merits  were  not  determined,"  defendants  set  out  that  the 
said  suit  was  an  action  of  replevin  to  recover  a  certain  sorrel 
mare,  which  the  plaintiff  in  said  case  declared  was  his  property 
and  was  wrongfully  detained  by  the  defendant;  that  the  defend- 
ant filed  four  pleas:  1st,  "iVb/i  detinet;''^  2nd,  "Property  in 
defendant;"  3rd,  "Denying  plaintiff's  right  of  possession  at 
the  time  when,  etc.;  "  4th,  '■''Non  ce^pit:^^  that  the  plaintiff  took 
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issue  by  adding  the  similiter  to  the  first  and  fourth  pleas,  and 
l)v  specially  denying  the  facts  set  up  in  the  second  and  third 
pleas;  that  the  plaintiff  on  trial  "proved  conclusively  that  the 
property  sued  for  was  the  property  of  the  plaintiff  in  said  case, 
as  alleged  in  said  aeclaration  in  said  case,"  "  which  was  not 
rebutted  by  any  evidence  on  the  part  of  the  said  defendant  in 
that  case."  The  plea  then  sets  out  that  the  jury  found  for  the 
defendant  solely  in  consequence  of  the  plaintiff's  failure  to  j^rove 
a  demand  for  the  mare  before  the  suit  was  brought,  as  the  court 
instructed  them,  "  and  the  right  of  property  to  the  said  mare 
was  not  determined  in  said  suit." 

The  court  sustained  the  demurrer  to  the  first  ])lea. 

The  bill  of  exceptions  shows  that  the  plaintiff  offered  in  evi- 
dence : 

1st.     The  afiidavit  in  replevin  suit. 

2nd.    The  writ  of  replevin.  x 

3rd.     The  bond. 

4th.     The  record  of  judgment. 

5th.     The  writ  of  retorno  hahendo. 

That  defendants  objected  and  excepted  to  the  receipt  of  each 
of  them. 

That  plaintiff  then  proved  that  the  mare  was  worth  $125,  and 
that  the  use  of  her  was  worth  $25,  and  that  the  costs  were  paid 
by  defendant.  That  court  then  found  issues  for  the  plaintifi', 
and  defendants  excepted  at  the  time. 

That  defendants  then  moved  for  a  new  trial,  but  the  court 
overruled  the  motion,  and  defendants  excepted. 
[  •'^606  ]  And  now  comes  the  said  Talbott  Chinn,  and  says 
that  in  the  record  and  proceedings  of  the  Circuit  Court  of 
AVarren  county  in  said  case  there  is  manifest  and  manifold  er- 
ror, and  assigns  for  error  the  following  causes : 

1.  Said  court  erred  in  sustaining  the  demurrer  to  defendants' 
first  plea. 

2.  Said  court  erred  in  permitting  said  affidavit,  writ,  bond, 
judgment,  record,  and  writ  of  retorno  hahendo,  and  each  and 
either  of  them,  to  be  read  in  evidence  in  said  case. 

3.  The  court  erred  in  rendering  judgment  against  defend- 
ants. 
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4.  The  court  erred  in  overruling  motion  for  new  trial. 

5.  The  court  erred  in  not  rendering  judgment  for  defend- 
ants. 

6.  The  court  erred  in  admitting  evidence  of  the  use  of  the 
mare. 

George  F.  Haeding,  for  Appellant. 

GouDY  &  JuDD,  for  Appellees. 

Bkeese,  J,  This  was  an  action  of  debt  on  a  bond  given  by 
Chinn,  with  Hart  as  his  surety,  in  an  action  of  replevin  com- 
menced by  him  in  the  Warren  Circuit  Court,  for  a  certain  sorrel 
mare,  and  there  determined  against  him. 

The  declaration  sets  out  the  proceedings  in  the  replevin  suit; 
making  the  affidavit ;  issuing  the  writ  of  replevin;  the  making 
and  delivery  of  the  bond,  setting  it  out  in  hcec  verba,'  the  ser- 
vice of  the  writ;  replevying  and  delivering  the  property  of 
Chinn;  the  appearance,  pleading,  issues  and  trial;  and  the 
judgment,  wliich  was  as  follows,  in  conclusion:  "  such  proceed- 
ings were  had  that  the  said  Thomas  Allingham  recovered  of  and 
from  the  said  Talbott  Chinn,  one  of  said  defendants,  his  costs  in 
that  behalf  expended,  and  also  had  judgment  of  said  court  for  a 
return  of  said  sorrel  mare,  as  by  the  record  now  remaining  in 
said  court  will  more  fully  appear."  The  plaintiff  then  avers  that 
a  writ  of  retorno  hahendo  was  issued  and  returned,  that  the 
property  was  not  found ;  that  Chinn  has  not  paid  the  costs  in 
the  replevin  suit;  that  he  has  not  returned  the  mare;  and  that 
he  has  not  saved  and  kept  harmless  the  plaintiff  in  executing 
the  writ  of  replevin. 

To  this  declaration  three  pleas  were  filed;  the  first  a  special 
])lea,  to  which  a  demurrer  was  filed,  and  the  plea  was  adjudged 
bad,  and  this  is  the  only  question  in  the  case. 

This  plea  is  substantially  as  follows: 

"  And  the  said  defendants  come  and  defend  the  wrong  and 
injury,  when,  etc.,  and  say  that  the  plaintiff  ought  not  [*607] 
to  recover  more  than  nominal  damages  in  this  case,  because, 
they  say,  the  sorrel  mare  replevied  in  the  original  action,  etc., 
in  which  the  bond  in  suit  was  given,  was,  at  the  time  of  the 
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tria^  of  the  said  cause,  the  property  of  the  plaintiff  in  said  cause, 
the  baid  Chinn,  and  that  the  merits  of  the  case  have  not  been 
heard  and  were  not  determined  in  said  case,  and  the  defendants 
set  out  specifically  and  show  why  the  merits  were  not  deter- 
mined in  the  said  action  of  replevin;  that  the  said  action  was 
brought  to  recover  the  possession  of  a  certain  sorrel  mare,  par- 
ticularly described  in  said  declaration  filed  in  the  cause,  which 
was  averred  therein  to  be  the  property  of  the  plaintiff,  and 
charged  therein  to  be  wrongfully  detained  by  the  defendant  in 
the  suit,  as  appears  by  the  declaration  filed,  etc.,  and  to  which 
declaration  the  defendant  filed  his  pleas  one,  two,  three  and  four, 
the  first  of  which  was  non  detinet,  designed  to  put  in  issue  the 
detention  of  said  property;  the  second  was  property  in  the  said 
defendant;  the  third  denied  the  plaintiff's  right  of  possession  of 
the  property  at  the  time  of  suit  brought;  and  the  fourth  plea 
was  non  cepit,  as  charged,  etc.,  all  of  which  appears,  etc.,  and 
defendants  aver  that  the  plaintiff,  in  that  case,  joined  issue  on 
the  first  and  fourth  pleas,  and  replied  to  the  second  and  third, 
denying  the  facts  set  up  therein,  and  issue  was  joined,  all  of 
which  appears,  etc. ;  and  the  said  defendants  aver  tliat,  on  the 
trial  of  said  cause,  evidence  was  introduced  by  the  plaintiff  in 
said  cause,  proving  conclusively  that  the  property  sued  for  was 
the  property  of  the  plaintiff'  in  said  cause,  as  alleged  in  the  dec- 
laration, and  which  evidence  was  not  rebutted  by  any  evidence 
on  the  part  of  the  said  defendant  therein.  But  defendants  aver 
that  the  jury  in  the  cause  found  for  the  defendant  therein,  the 
plaintiff' in  this  case,  solely  in  consequence  of  the  failure  of  the 
plaintiff  in  that  cause  to  prove  a  demand  on  the  defendant 
therein  for  the  property  before  the  commencement  of  the  suit, 
and  not  for  any  other  or  different  reasons,  and  the  right  of 
property  to  the  said  mare  was  not  determined  in  said  suit," 
concluding  with  a  verification. 

It  will  be  perceived  this  plea  does  not  go  to  the  whole  action, 
but  to  a  part  only — to  the  damages.  It  does  not  bring  up  again 
for  determination  the  right  of  the  defendant,  in  replevin,  to  have 
a  return  of  the  property,  but  the  question  of  damages  only. 

The  plea  is  framed  under  the  authority  of  the  act  of  March 
1,  1847,  entitled  "  An  Act  concerning  practice,"  Laws  1847, 
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62,  which  is  as  follows :  "In  all  actions  upon  replevin  bonds 
where  the  merits  of  the  case  have  not  been  determined  in  the 
trial  of  the  action  of  replevin  in  which  the  bond  was  given,  the 
defendant  may  plead  the  above  facts,  and  also  his  or  her  title  to 
the  property  in  disj)ute  on  the  said  action  of  replevin." 

This  plea,  then,  is  good  in  form  and  substance — pur-  [*608  ] 
ports  to  be  to  part  of  the  action  only,  and  shows,  with  legal  pre- 
cision, the  facts  on  which  the  cause  was  tried,  and  why  the  merits 
of  the  case  were  not  determined,  and  meets  all  the  objections 
made  in  the  case  of  King  et  al.  v.  Ramsay,  13  111.  E.  622,  and 
also  the  views  of  the  court  in  Waimer  v.  Matthews,  18  ibid. 
83. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Richard  A.  Gregory  and  Wife,  Appellants,  v.  Lydia 
L.  Gover  et  al.,  Appellees. 

appeal  prom  PEORIA. 

Whei'e  land  was  purchased  for  the  benefit  of  several  judgment  creditors,  un- 
der proceedings  by  attachment,  it  will  be  held  by  the  purchaser,  as  trus- 
tee for  each,  in  proportion  to  the  respective  amounts  of  the  judgments. 
But  if  the  creditors  have,  as  between  themselves,  acted  upon  a  different 
basis  of  division,  and  partition  has  been  adjudged  upon  such  basis,  none 
but  the  creditor  who  has  lost  by  consenting  to  accept  less  by  the  parti- 
tion than  his  appropriate  share,  can  complain  of  it. 

In  chancery  in  this  State,  the  court  may  ascertain  the  equitable  interests  of 
the  respective  parties,  and  partition  the  premises  accordingly.  At  law, 
the  rule  is  different. 

TuE  petitioners  filed  their  petition  in  the  Peoria  Circuit  Court, 
stating  in  substance:  That  at  the  May  term  of  said  court,  1838, 
one  James  P.  Morris  recovered  judgment  against  William  H, 
Savage  and  William  J.  Austen,  for  $4,397.47  and  costs;  that 
on  12th  June,  1838,  execution  issued  to  sheriif  of  Peoria  county, 
on  said  judgment;  that  on  18th  day  of  May,  1838,  Edward 
Tracy  and  Alfred  Tracy  recovered  in  same  court,  a  judgment 
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against  said  Savage  and  Austen,  for  $1,308  and  costs;  that  on 
12th  June,  1838,  execution  issued  on  last  named  judgment  to 
sheriff  of  Peoria  county;  that  sheriff,  by  virtue  of  said  two 
executions,  on  11th  day  of  August,  1838,  sold  twelve  lots  in 
Mills'  Addition  to  Peoria,  at  which  sale  Morris  and  the  two 
Tracy s  became  the  purchasers;  that  on  18th  June,  1841,  sheriff 
of  Peoria  county  deeded  said  lots  to  said  Morris,  and  Edward 
and  Alfred  Tracy;  that  before  the  sheriff's  sale,  it  was  agreed 
and  understood  by  parol  between  Morris  and  the  Tracys,  that 
they  should  purchase  jointly,  but  that  Morris  should  hold  an 
interest  in  said  lots  of  two-thirds,  and  the  Tracys  one-third; 
that  in  1850,  Morris  died  in  St.  Louis,  Mo.,  leaving  children 
[*609]  and  heirs  at  law,  all, of  whom  are  parties;  that  in  Sep- 
tember, 1849,  Edward  Tracy  died,  leaving  several  children,  all 
of  whom  are  parties. 

Petition  sets  forth  and  exhibits  title  to  said  lots  from  the 
United  States  do^vn  to  Savage  and  Austen,  vesting  in  them  a  fee 
simple  title,  and  prays  for  partition,  that  petitioners,  as  repre- 
sentatives of  Morris'  title,  may  have  two-thirds  and  the  Tracys 
one-third  interest  in  said  lots. 

On  16th  December,  1854,  petitioners  filed  their  amended  and 
supplemental  bills,  stating  in  substance:  That  since  filing- 
original  petition,  petitioners  had  purchased  the  interest  of 
Caroline  0.  Austen,  one  of  the  Morris  heirs;  that  administra- 
tion had  been  granted  on  the  estate  of  Edward  Tracy,  deceased, 
in  Peoria,  to  one  Ezra  G.  Sanger;  that  said  Sanger  had  sold  to 
one  John  Comstock,  under  an  order  of  the  County  Court  of 
Peoria  county,  to  pay  debts  of  Edward  Tracy,  deceased,  the 
interest  of  said  Edward  Tracy  in  said  lots ;  that  said  Comstock 
purchased  at  such  sale  with  full  knowledge  that  said  Edward 
Tracy  owned  only  one-sixth  part  of  said  lots;  that  Comstock 
had  also  purchased  the  interest  of  Alfred  Tracy  in  the  premises 
since  filing  original  petition,  and  makes  Comstock  a  party. 

On  11th  May,  1855,  Comstock  filed  his  separate  answer,  ad- 
mitting the  recovery  of  the  Morris  and  Tracy  judgments,  issuing 
executions  thereon,  sale  of  the  lots  as  the  property  of  Savage 
and  Austen,  the  execution  of  sheriff's  deed  to  Morris,  Edward 
and  Alfred  Tracy,  jointly,  as  stated  in  petition;  claims  that  the 
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slierifTs  deed  vested  in  Morris  and  Tracvs  eacli  one-third  in- 
terest  in  said  lots;  admits  the  death  of  Morris  and  Alfred 
Tracy,  leaving  heirs  as  stated  in  petition;  admits  the  title  as 
stated  in  petition,  excepting  as  to  the  interest  claimed  by  peti- 
tioners; admits  purchase  by  Comstock,  of  Edward  Tracy's 
interest  of  administrator's  sale;  denies  all  agreement  and  under- 
takings between  Morris  and  Tracys  relative  to  the  interest  each 
should  have  in  the  lots;  claims  to  be  the  owner  of  two-thirds  of 
the  lots,  and  pleads  the  statute  of  frauds. 

At  the  May  term,  1856,  petitioners  filed  a  further  amended 
petition,  stating  that  the  judgments  obtained  against  Savage  and 
Austen,  by  Morris  and  Tracys,  were  judgments  in  attachment; 
that  the  writs  of  attachment  were  made  returnable  at  same 
term;  that  Edward  Tracy  and  Alfred  Tracy  were,  before  and 
at  the  time  of  recovering  said  judgments,  and  at  time  of 
sheriff's  sale,  partners  in  business;  that  the  note  on  which  judg- 
ment was  obtained  was  given  to  them  (the  Tracys)  as  partners; 
that  their  interest  was  that  of  one  person;  that  said  judgments 
and  executions  were  satisfied  in  part  by  sale  of  said  lots;  that 
Morris  paid  more  than  two-thirds,  and  Tracys  less  than  one-third 
of  the  purchase  money,  of  which  Comstock  had  notice;  [*610] 
that  before  and  at  time  of  sales  it  was  agreed  \>j parol,  between 
Morris  and  the  two  Tracys,  that  the  sheriff's  deed  should  be 
made  to  them  jointly,  in  trust,  however,  that  the  title  should  be 
held  by  the  three  in  proportion  to  their  interests  in  said  judg- 
ments; that  Comstock  purchased  with  notice  of  such  equities. 

On  1st  Sept.,  1856,  Comstock  filed  his  answer  to  amended 
bills,  denying  every  thing  excepting  what  had  been  before 
admitted,  and  insists  on  the  statute  of  frauds. 

Petitioners  filed  the  usual  replication. 

Caroline  C.  J.^^^^<?w  swears  that  she  is  daughter  of  James 
P.  Morris.  Her  father  died  17th  Oct.,  1842.  Proves  heirship, 
marriage,  etc.  Has  heard  her  husband  say  that  her  father 
owned  two-thirds  of  Peoria  property.  Always  understood  that 
Tracys  had  an  interest  of  one-third  in  said  lots. 

Charles  F.  Tracy  swears  that  he  is  a  son  of  Edward  Tracy, 
deceased;  that  Edward  Tracy  died  in  St.  Louis,  in  I^ov.,  1852; 
that  witncGS  claimed  one-sixth  of  the  lots.     He  obtained  his  in- 
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terest  bj  quit  claim  deed  from  Alfred  Tracy,  and  tliat  lie  sold  to 
Comstock  liis  interest.  He  understood  tliat  tlie  interest  of  tlie 
parties  was  determined  by  tlie  amount  of  tlie  attachment 
judgments;  that  lots  were  to  be  divided  in  proportion  to  said 
judgments;  that  Edward  and  Alfred  Tracy  were  partners  in 
business;  that  the  understanding  between  the  Morris  heirs  and 
heirs  of  Edward  Tracy,  since  the  decease  of  Morris  and  E. 
Tracy,  had  been  that  Morris'  heirs  owned  two-thirds  and  Tracys 
one-third;  That  James  P.  Morris  was  to  pay  two-thirds  and 
Tracys  one-third  of  the  taxes  thereon.  Alfred  Tracy  never 
paid  any  tax;  that  Alfred  Tracy  executed  a  paper  3rd  Oct., 
1853,  to  show  the  commissioners  that  might  be  appointed  to 
divide  the  lots;  that  the  Tracy  interest  was  only  one-third. 
This  suit  was  not  then  pending. 

Edward  A.  Tracy  swears  he  is  son  of  Edward  Tracy,  de- 
ceased; witness  claimed  one-third  the  lots  under  a  parol  bargain 
with  his  father,  who  promised  to  convey  to  witness  the  interest 
of  both  Edward,  deceased,  and  Alfred  Tracy.  Had  heard  his 
father  say  he  and  Alfred  owned  one- third  of  the  lots.  Don't 
know  of  any  particular  agreement  between  the  heirs  of  Morris 
and  Tracy  heirs,  since  the  death  of  Morris  and  Tracy,  as  to  the 
amount  of  interest  of  each;  had  alwavs  understood  Morris  owned 
two-thirds  interest  in  the  lots. 

Alfred  Tracy  swears  that  Edward  Tracy  died  5th  ISTovember, 
1852,  leaving  children,  Edward  A.,  Henry  "W.,  Augusta  E., 
Alfred  R.,  "William  L.,  and  Eliza  E.  Tracy.  Witness  was  in- 
terested with  Edward  Tracy  in  lots;  got  their  title  by  sheriif 
sale;  witness  sold  his  interest  to  Charles  E.  Tracy;  was  no 
[*611]  understanding  between  Morris,  witness  and  Edward 
Tracy,  as  t©  share  of  each  in  lots.  Don't  know  how  it  was  that 
the  sheriff's  deed  was  executed  to  them  jointly. 

Charles  McClelland  swears  that  he  was  present  at  adminis- 
trator's sale  by  Sanger,  and  that  Grove,  as  attorney  of  petitioners, 
gave  Comstock  notice  that  they  claimed  two-thirds  of  the  lots. 
Henry   Grove  swears  that  he  gave  Comstock  notice  at  said 
'    administrator's  sale,  of  petitioners'  claim  of  two-thirds. 

Thomas  Bryant  says  he  was  the  sheriff  who  made  the  sale  to 
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Morris  and  Tracys.  That  no  money  passed  on  the  sale,  nor 
^^•hen  the  certificate  was  given. 

George  T.  Metcalf  swears  that  he  was  present  at  sheriff's 
sale,  was  acting  as  the  attorney  of  the  Tracys  and  Morris. 
Suppose  he  bid  off  the  property  for  the  creditors.  Creditors 
were  not  i:)resent.  That  the  intention  was  that  the  property 
should  be  held  by  the  purchasers,  in  proportion  to  the  amount 
of  their  respective  judgments.  ^ 

Comstock  showed  deeds  conveying  to  him  all  the  interest  of 
Edward  and  Alfred  Tracy  in  the  lots. 

At  the  special  term,  September,  1856,  court  decreed  partition, 
giving  two-thirds  to  petitioners  and  one-third  to  Comstock. 
Appointed  commissioners  to  make  partition. 

At  November  term,  1856,  commissioners  reported  a  division 
according  to  the  decree,  which  report  was  aftirmed,  and  final 
decree  made  by  the  court.  To  all  which  Comstock  objected  and 
excepted. 

N.  H.  Purple,  for  Appellants. 

II.  Grove,  for  Appellees. 

Caton,  C.  J.  We  think  this  is  a  case  where  the  equitable 
doctrine  of  a  resulting  trust  should  be  applied.  Morris,  in  an 
attachment  proceeding,  recovered  a  judgment  against  Savage  and 
Austen  for  $4,397.47,  and  at  the  same  term,  E.  &.  A.  Tracy 
recovered  a  judgment  against  the  same  parties  for  $1,308. 
The  property  in  controversy  was  sold  under  both  judgments, 
and  Metcalf,  acting  as  the  attorney  for  the  plaintiffs,  bid  off' 
the  property,  in  the  joint  names  of  all  the  plaintift's,  in  both 
judgments.  Under  our  attachment  law,  the  parties  to  these 
judgments  were  entitled  to  ?i  pro  rata  distribution  of  the  pro- 
ceeds of  the  sale.  The  property  was  bid  off  by  the  attorney 
for  the  plaintiffs  jointly,  not  as  a  speculation,  nor  for  an  invest- 
ment, but  for  the  purpose  of  satisfying  the  judgments^ro  rata,  so 
far  as  the  amount  of  the  bids  would  do  so.  No  money  was  paid 
on  the  purchase.  Suppose  the  judgment  debtor  had  redeemed 
the  land,  as  he  had  a  right  to  do,  how  would  the  redemp-  [  *612  ] 
tion  money  have  been  disposed  of  ?  It  is  expressly  determined  by 
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the  statute,  that  it  would  have  been  distributed  to  the  judgment 
creditors  equally,  in  proportion  to  the  amounts  of  their  respect- 
ive judgments.  This  shows,  very  clearly,  what  were  the  relative 
interests  of  the  parties  in  the  land,  after  the  purchase  was  made, 
and  until  the  time  for  redemption  expired.  ]^ow,  can  it  be  said, 
that  the  passing  of  the  time  for  redemption,  changed  those  rela- 
tive interests?  We  think  not.  If  Morris  was  entitled  to  receive 
one-half,  two-thirds,  or  three-fourths  of  any  redemption  money 
which  might  have  been  paid  in,  he  had,  in  contemplation  of  law, 
paid  that  relative  proportion  of  the  amount  of  the  bid,  for  he 
was  only  entitled  to  receive,  as  redemption  money,  what  he  had 
in  legal  contemplation  paid  at  the  purchase.  ]S^ow,  so  soon  as 
that  sale  was  made,  these  judgments  were  satisfied,  to  the  amount 
for  which  the  land  sold.  Suppose  the  judgment  debtor  had,  at 
the  next  term  of  the  court  after  the  sale,  applied  to  have  an 
entry  of  satisfaction  made  upon  the  judgments,  to  the  amount 
for  which  the  land  sold.  Can  there  be  any  doubt  that  the  court 
would  have  ordered  satisfaction  upon  each  judgment,  in  the  pro- 
portion which  the  amount  of  each  bore  to  the  amount  of  the 
sale?  Upon  this  point,  we  apprehend,  there  can  be  no  contro- 
versy. If  at  that  time  the  entries  of  satisfaction  would  have 
been  thus  made,  then  the  same  entry  would  be  made  now. 
These  judgments  were  then,  in  law,  thus  relatively  extinguished, 
and  by  that  sale,  at  least,  the  one  lias  become  no  more  satisfied, 
and  the  other  no  less.  This  was  the  situation  of  their  relative 
rights,  at  the  time  of  the  purchase,  and  if  so  then,  so  they  have 
continued,  and  so  they  now  are,  unless  they  have  been  changed 
by  subsequent  agreements. 

The  proof  shows  that  the  parties  always  approximately  so 
treated  the  property.  Although  the  Morris  judgment  was  more 
than  twice  as  much  as  the  Tracy  judgment,  yet  it  seems  to  have 
been  always  considered  and  treated  by  the  parties  as  if  he 
owned  two- thirds  of  the  land,  and  the  Tracys  one-third,  and  in 
that  proportion  did  they  always  pay  the  taxes  upon  the  land,  at 
least  up  to  the  time  of  the  death  of  Morris,  and  for  a  long  time 
after;  and  in  view  of  this  understanding  of  the  parties,  the  court 
below  entered  a  decree,  giving  to  the  heirs  of  Morris  two-thirds, 
and  to  the  purchaser  from  Tracy  one-third,  but  as  the  representa- 
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tives  of  Morris  alone  could  complain  of  this,  the  decree  cannot 
be  disturbed  on  the  complaint  of  the  other  party.  It  carries 
out  the  intention  and  understanding  of  the  original  parties. 
Comstock,  at  the  time  of  his  purchase,  seems  to  have  been  fullj 
and  distinctly  informed  of  the  extent  of  the  interest  of  the 
lieirs  of  Morris.  Technically  speaking,  no  doubt,  the  sheriff's 
deed  vested  the  legal  title  in  the  three  grantees  as  tenants  [*613  ] 
in  common,  but  we  cannot  see  that  this  presents  the  least  diffi- 
culty to  a  court  of  equity,  in  so  disposing  of  the  legal  title  as  to 
make  it  conform  to  the  equitable  interests  of  the  parties.  In 
this  State,  at  least,  on  a  bill  in  chancery  for  partition,  tlie  court 
may  ascertain  the  equitable  interest  of  the  respective  parties,  and 
partition  the  premises  accordingly.  On  a  partition  at  law,  .the 
rule  is  different,  for  a  court  of  law  can  only  take  cognizance  of 
leo'al  titles. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


FuEDEKiCK  Bkown,  Plaintiff  in  Error,  v.  The  People, 
etc.,  Defendants  in  Error. 

ERROR  TO  WINNEBAGO. 

A  justice  of  the  peace  who  has  imposed  a  fine  upon  a  person  for  a  contempt  of 
his  court,  can  imprison  him  until  the  fine  and  costs  are  paid. 

This  was  an  application  to  the  Judge  of  the  Circuit  Court  for 
a  habeas  corpus^  to  discharge  plaintiff'in  error  from  imprisonment 
under  an  execution  against  his  body,  for  an  alleged  contempt 
committed  before  Garver,  justice  of  the  peace. 

The  petition  slwws,  that  the  applicant,  an  attorney  of  said 
court,  while  on  his  way  to  court,  on  the  morning  of  the  filing  of 
the  petition,  was  arrested  and  was  then  confined  in  jail,  on  a 
warrant  against  his  body,  a  copy  of  which  warrant  was  annexed 
to  the  petition,  and  was  in  substance  as  hereinafter  set  forth. 

A  writ  of  hahaes  corpus   was  issued  to  the  sheriff  of  Winne- 

731 


613  OTTAWA, 


Brown  v.  The  People,  etc. 


bago  county,  requiring  him  to  produce  the  body  of  the  applicant, 
with  cause  of  detention. 

Thereturnof  the  sheriif  was,  that  he  detains  him  in  obedience 
to  a  warrant  of  commitment,  with  the  body  of  Brown,  and 
attaches  the  warrant  to  his  return. 

The  warrant  of  commitment,  dated  February  6th,  1858,  recites, 
that  on  January  23rd,  1858,  while  the  justice,  John  Garver, 
who  issued  the  warrant,  was  engaged  in  the  trial  of  a  cause,  the 
said  Brown  willfully  and  contemptuously  interrupted  the  pro- 
ceedings in  said  cause  by  making  a  great  disturbance,  and 
refused  to  cease  when  ordered  to  do  so. 

That  thereupon  the  said  justice  convicted  the  said  Brown  of 
contempt,  and  fined  him  hve  dollars,  and  adjudged  that  he  be 
[■^614]  committed  to  jail  until  he  paid  the  fine,  or  was  dis- 
charged by  due  course  of  law. 

The  warrant,  therefore,  commands  the  officer  to  take  the 
bod}^  of  said  Brown,  and  commit  him  to  the  county  jail,  and 
deliver  to  the  keeper  of  said  jail  the  warrant,  which  also  required 
the  said  keeper  to  detain  him  until  he  paid  the  fine  or  was  dis- 
charged by  course  of  law. 

The  Judge,  Sheldon,  presiding,  denied  the  motion  to  discharge 
plaintift'  in  error,  and  remanded  him. 

The  error  assigned  is  the  refusal  of  the  motion  to  discharge, 
and  the  remanding  of  the  plaintiif  in  error. 

J.  M.  Wight,  for  Plaintiif  in  Error. 

W.  BusHNELL,  State's  Attorney,  for  The  People. 


Caton,  C.  J.  The  only  question  in  this  case  is,  whether  a 
justice  of  the  peace,  who  has  imposed  a  fine  for  a  contempt  of 
his  court,  can  imprison  the  party  till  the  fine  and  costs  are  paid. 
Of  this  power  we  have  no  doubt.  Such  a  power  is  indispensable 
to  the  jjroper  administration  of  justice  in  these  as  well  as  all  other 
courts.  The  statute  has  authorized  justices'  courts  to  impose  a 
fine  of  five  dollars  for  contempts,  and  to  this  extent  it  may  be 
considered  a  limitation  upon  their  power  to  fine  for  contempts, 
and  it  may  even  be  held  to  take  away  the  right  to  imprison 
directly  for  contempts;  but,  surely,  it  could  never  have  been  the 
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i  ntention  of  the  legislature,  to  limit  the  power  of  these  courts 
to  enforce  the  collection  of  such  fines  by  the  well-known  modes 
previously  practiced  for  the  collection  of  such  fines,  and  which 
is  allowed  for  the  collection  of  all  other  fines.  It  is  a  rule  of 
the  common  law,  that  all  courts  of  justice  possess  the  jiower  to 
protect  themselves  from  contempts,  by  fine  and  imprisonment, 
and  this  was  intended  to  be  limited  and  regulated,  in  justices' 
courts,  rather  than  taken  away.  Should  we  hold  that  the  only 
means  tliese  courts  have  of  protecting  themselves  is  by  imposing 
fines  and  issuing  ordinary  executions  to  collect  them,  we  might 
as  well  at  once  close  the  doors  of  tliese  courts  altoo-etlier.  It  is 
no  protection  at  all  against  all  the  worthless  and  irresponsible 
vagabonds  who  may  come  or  be  brought  into  the  presence  of 
these  tribunals.  A  simple  fine  and  a  Jl.  fa.  can  have  no  terrors 
for  one  who  has  nothing,  and  never  expects  to  have  anything, 
out  of  which  the  fine  could  be  made.  The  justice  may  fill  his 
docket  with  such  fines,  and  be  laughed  at  all  the  time  for  his 
trouble.  It  is  a  matter  of  perfect  indifterence  to  such  a  party, 
whether  he  is  fined  five  cents  or  five  thousand  dollars;  and  this 
is  the  class  of  men  by  whom  such  indignities  are  most  generally 
ofiered,  and  against  whom  the  court  most  needs  power  ['"615] 
to  protect  itself.  It  was  within  the  power  of  the  justice,  and 
it  was  his  duty,  to  imprison  the  party  guilty  of  contempt,  till 
the  fine  and  costs  were  paid.  "We  afiirm  the  judgment,  without 
a  moment's  hesitation. 

Judgment  affirmed. 


Feank   Paemelee  et  al.,  Appellants,   v.  Joseph  W. 
Hambleton  et  al.,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  mechanics'  lien  only  extends  to  the  appurtenances  upon  the  premises  sought 
to  be  subjected  to  it.  Where  the  appurtenance  is  in  the  street,  and  not 
upon  the  lot,  (as  a  vault  under  a  side  walk  adjacent  to  the  building,)  the 
lien  does  not  reach  it. 
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This  suit  was  commenced  by  tiling  a  petition  to  the  April 
term,  A.  D.  1856,  of  the  Cook  county  Circuit  Court,  for  the  en- 
forcement of  a  mechanics'  lien,  under  the  statute.  At  the  June 
special  term  of  the  Circuit  Court,  the  said  cause  was  transferred 
to  the  Cook  county  Court  of  Common  Pleas.  And  the  petition, 
answer  and  other  papers  in  the  case  duly  filed  in  said  Court  of 
Common  Pleas. 

There  were  various  matters  of  difference  between  the  parties, 
which  are  not  alluded  to  in  the  opinion.  The  following  instruc- 
tions were  refused  on  the  trial  in  the  Common  Pleas,  by  J.  M. 
Wilson,  Judge: 

If  the  jury  find,  from  the  evidence,  that  the  brick  arches  in 
question,  and  the  excavations  in  which  they  were  placed,  were 
made  within  the  street  or  streets  of  the  city  of  Chicago,  and 
were  not  in  fact,  upon  the  lot  or  land  described  in  the  petition 
in  this  cause,  the  jury  will,  as  to  all  items  claimed  by  the  plain- 
tiffs for  that  work,  find  for  the  defendants. 

That  if  the  jury  find  that  the  claim  of  the  plaintifts  in  this 
cause,  includes  a  portion  of  work  done  and  performed  within 
the  streets  of  the  city  of  Chicago,  and  not  upon  the  lot  or  land 
described  in  the  petition,  which  said  work  so  done  off  from  said 
lot  or  land,  together  with  that  which  was  done  on  said  lot  or 
land,  was  performed  under  one  and  the  same  contract,  and  the 
contract  in  evidence,  the  claim  for  the  whole  work  is  not  divisible, 
or  to  be  apportioned,  and  the  plaintiffs  having  no  lien  for  the 
work  done  within  the  streets  and  not  upon  the  land  described,  can- 
[  ''^616  ]  not,  by  reason  of  the  indivisibility  of  the  demand,  have 
a  lien  for  any  part  of  the  same. 

The  jury  found  a  verdict  for  the  plaintiffs,  to  the  amount  of 
four  thousand  nine  hundred  and  seventy-two  and  twenty-eight- 
hundredth  s  dollars,  and  decree  was  entered  accordingly. 

W.  P.  ScATES,  and  W.  K.  McAllistek,  for  Appellants. 

Goodrich  &  Farwell,  for  Appellees. 

Caton,  C.  J.  Tliis  was  a  proceeding  to  enforce  a  mechanics' 
lien  upon  certain  premises  in  Chicago,  for  the  erection  of  a 
building  upon  the  premises  and  a  vault  under  the  sidewalk,  ap- 
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pnrtenant  to  the  building;  both  the  building  and  appurtenance 
being  provided  for  in  one  and  the  same  contract,  no  distinct 
]irice  being  stipulated  for  either;  and  the  important  question  is, 
whether  the  suit  can  be  maintained  where  the  ap]3urtenance  is 
not  upon  the  premises  sought  to  be  subjected  to  the  lien.  This 
depends  entirely  upon  the  construction  to  be  given  to  the  statute 
authorizing  this  proceeding.  That  statute  provides  as  follows: 
''  Any  person,  who  shall,  by  contract  with  the  owner  of  any 
piece  of  land  or  town  lot,  furnish  labor  or  materials  for  erecting 
or  repairing  any  building  or  the  appurtenances  of  any  building 
on  such  land  or  lot,  shall  have  a  lien  upon  the  whole  tract 
of  land  or  town  lot,  in  the  manner  herein  provided,  for 
the  amount  due  to  him  for  such  labor  or  material."  We 
have  sought  in  vain  so  to  construe  this  statute  as  to  give  the 
lien,  where  the  appurtenance  was  in  the  street,  and  not  upon  the 
lot.  We  are  constantly  met  with  the  unmistakable  language 
of  the  act,  "  any  building  or  the  appurtenances  of  any  building 
on  such  land  or  lot."  This  certainly  means  that  both  the  build- 
ing and  appurtenance  shall  be  upon  the  lot.  We  cannot  fairly 
construe  it  so  as  to  give  a  lien  upon  a  lot  for  improvements  made 
off  of  it,  although  appurtenant  to  a  building  upon  the  lot.  The 
plain  expressions  of  the  act,  are  all  the  arguments  which  can  be 
offered  on  the  subject.  The  law  simply  says  so,  and  by  it  we 
are  bound. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 


James  S.  Beach,  Appellant,  v.  William  M.  [*617] 

Derby,  Appellee. 

appeal  from  cook. 

Wliere,  by  a  chattel  mortgage,  the  possession  of  property  is  to  be  retained 
until  the  maturity  of  the  notes,  unless  an  attachment  or  execution  is  soonor 
levied  upon  the  property  mortgaged,  such  mortgages  may  be  purchased  and 
assigned,  and  the  assignor  acquires  the  lights  and  powers  of  the  mortgage. 

735 


617  OTTAWA, 


Beach  v.  Derby. 


An  attachment  of  such  mortgaged  property  is  subordinate  to  the  rights  of 
the  mortgagee,  not  in  hostility. 

An  acknowledgement  of  a  power  of  attorney  to  authorize  the  sale  of  person- 
alty, before  a  notary  public,  does  not  make  proof  ;  such  an  instrument  has 
to  be  proved  as  at  common  law. 

It  does  not  matter  to  the  creditors  of  the  mortgagor  whether  the  assignee  of 
a  chattel  mortgage  paid  the  assignor  any  consideration  for  it  or  not. 

Property  described  "as  all  articles  of  household  furniture  now  contained  in 
said  house,  consisting  of  tables,  carpets,  chairs,  sofas,"  etc.,  is  not  such  a 
description  as  is  objectionable. 

This  was  an  action  of  replevin,  commenced  by  plaintiff  below 
(tlie  appellee  here)  against  the  defendant  below  (the  appellant), 
September  5th,  1856.  Tiie  writ  was  issued  for  the  recovery  of 
the  following  property,  specified  therein,  to  wit:  Four  horses, 
two  omnibuses,  two  sets  of  harness,  four  bedsteads  and  cords, 
thirty- two  mattresses,  twenty -two  straw  beds,  thirty-one  sheets, 
sixty-two  pillows,  thirty-one  pillow  cases,  nine  bed-spreads, 
sixty-nine  comforters,  eight  quilts,  seventeen  wash-stands,  twelve 
chamber  sets,  five  looking-glasses,  nine  window  curtains  and 
^fixtures,  carpets,  etc.,  one  hundred  chairs,  eight  curtain  rods, 
five  pounds  dried  apples,  forty-one  packages  saleratus,  three- 
quarters  chest  tea,  two-thirds  case  of  anchovies,  two-thirds  case 
of  pepper,  one-quarter  chest  black  tea,  six  dining  tables,  seven 
tables,  six  castors,  ten  salt  and  twelve  plated  spoons,  twenty- 
seven  plated  forks,  three  side-tables,  fourty-four  knives,  two- 
hundred  saucers,  three  cups,  seventy-two  plates,  seven  milk 
pitchers,  thirty  goblets,  half  barrel  flour,  one  large  dish,  a  lot 
of  crockery,  two  cooking  stoves,  fixtures,  gas  burners,  refrig- 
erators, one  copper  boiler,  eight  iron  shovels,  and  empty  barrels. 

The  declaration  contained  two  counts.  The  first  count  was 
in  the  detinuit,  for  the  detention  of  the  goods  and  chattels 
replevied  upon  the  writ,  being  the  same  above  named,  with  the 
exceptions  in  the  second  count  mentioned.  The  second  count 
was  in  the  detinef,  for  a  parcel  of  the  goods  and  chattels  in  the 
writ  specified,  to  wit :  "  one  horse,  a  lot  of  crockery,  and  about 
ninety  chairs,"  which,  it  was  alleged  in  said  count,  had  not  been 
returned  to  the  plaintiff,  but  were  still  detained  by  the  defendant 
below. 
[■"G18]     The  defendant  below  plead  that  he  seized  the  goods 
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and  cliattels  specified  in  the  declaration  in  his  official  capacity, 
as  coroner  and  acting  sheriff"  of  the  conntj  of  Cook,  under  and 
by  virtue  of  certain  writs  of  attachment  sued  out  of  the  Circuit 
Court  of  Cook  county,  against  one  James  K.  Graves,  and  that 
the  said  goods  and  chattels  were  the  property  of  said  Graves  at 
the  time  of  their  seizure,  and  liable  to  seizure  under  said  writs 
of  attachment,  and  not  the  propertj^of  the  plaintiff^  below ;  and 
also  the  plea  of  property  in  one  James  ]^.  Graves,  and  not  in 
the  plaintiff  below. 

Replication  and  joinder  thereon.  It  is  agreed  by  the  parties 
that  no  question  is  to  be  raised  upon  the  sufficiency  of  the 
pleadings. 

"The  cause  came  on  for  trial  upon  the  9th  day  of  May,  A.  D. 
1857,  and  a  jury  was  empaneled  to  try  the  issues  joined. 

The  plaintiff  below  introduced  in  evidence  two  wTits  of 
attachment  sued  out  of  the  Circuit  Court  of  Cook  county, 
against  one  James  N.  Graves,  in  and  by  which  it  appeared  that 
the  property  specified  in  the  writ  and  declaration  in  this  cause 
was  taken  under  and  by  virtue  of  said  writs  of  attachment, 
upon  the  23rd  day  of  August,  A.  D.  1856,  by  the  defendant 
below,  acting  in  his  official  capacity  as  acting  sheriff  of  Cook 
county. 

The  plaintiff  below  then  offered  in  evidence  a  certain  mort- 
gage, dated  April  1st,  1856,  executed  by  James  1^.  Graves,  and 
conveying  the  property  specified  in  the  declaration  in  this  cause 
to  one  Horatio  Graves,  together  with  the  assignment  of  said 
mortgage,  indorsed  upon  the  back  thereof  by  one  H.  S.  Hudson, 
claiming  to  act  as  attorney  in  fact  of  the  mortgagee,  Horatio 
Graves  —  said  assignment  being  in  words  and  figures  following, 
to  wit: 

Know  all  Men  by  these  Presents,  That  I,  Horatio  Graves,  of  Sun-* 
derland,  in  the  county  of  Franklm,  State  of  Massachusetts,  the  mortgagee 
within  named,  for  and  in  consideration  of  the  sum  of  two  thousand  dollars, 
to  my  attorney  in  hand  paid  by  "William  M.  Derby,  of  Chicago,  county  of 
Cook,  and  State  of  Illinois,  at  and  before  the  sealing  of  these  presents  and 
the  delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged,  have  granted, 
bargained,  sold,  set  over  and  assigned,  and  by  these  presents,  do  grant,  bar- 
gain, sell,  set  over  and  assign  unto  the  said  William  M.  Derby,  his  heirs  and 
assigns,  the  within  deed  of  mortgage,  and  all  my  right  and  title  to  the  prop- 
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erty  tlierein  mentioned  and  described,  together  with  the  original  debt  for 
wliich  said  mortgage  was  given,  and  all  evidence  thereof,  and  all  the 
rights  and  appurtenances  thereunto  belonging  ;  to  have  and  to  hold  all  and 
singular  premises  hereby  granted  and  assigned,  or  mentioned,  or  intended 
to  be  mentioned,  unto  the  said  Derby,  his  heirs  and  assigns  forever. 
Witness  my  hand  and  seal  this  twenty-ninth  day  of  August,  A.  D.  1856. 

HORATIO  GRAVES,     [seat..] 
By  H.  S.  Hudson,  authorized  by  power  of  attorney. 

[*619]  The  above  assignment  was  duly  acknowledged  before 
a  justice  of  the  peace  for  the  county  of  Cook. 

And  also  a  power  of  attorney,  purporting  to  be  from  Horatio 
Graves  to  said  Hudson,  and  under  which  said  Hudson  claimed 
to  act  as  the  attorney  in  fact  of  said  Horatio  Graves  in  making 
said  assignment. 

The  acknowledgment  to  this  power  of  attorney  is  as  follows: 

Commonwealth  of  Ma,ssachusetts,  Hampshire  county,  ss:  July  23rd,  1856. 

Then  personally  appeared  Horatio  Graves,  subscriber  to  the  foregoing 
power  of  attorney,  and  acknowledged  the  same  to  be  his  free  act  and  deed 
before  me. 

[l.  s.]  EDWARD  DICKINS,  Notari/  Public. 

To  the  introduction  of  said  mortgage  the  defendant  objected, 
but  the  court  overruled  the  objection. 

The  assignment  of  the  mortgage  by  Hudson  to  the  plaintift' 
below  was  made  and  executed  on  the  29th  day  of  August,  1856. 

The  plaintiff  below  then  introduced,  in  evidence,  a  certain 
other  mortgage,  from  James  N.  Graves  to  one  John  B.  Clark, 
conveying  the  following  described  goods  and  chattels,  to  wit:  A 
three  years'  lease  of  the  Bay  State  House,  formerly  known  as 
the  Bissell  House,  ISTos.  222  and  224  Lake  street,  situate  on  the 
comer  of  Lake  and  Franklin  streets,  in  Chicago,  aforesaid,  said 
lease  running  three  years  from  the  first  day  of  May  last,  and 
given  by  Peacock  &  Thatcher  to  said  Graves;  also,  all  articles 
of  household  furniture  now  contained  in  said  house,  consistinor 
of  tables,  carpets,  chairs,  sofas,  lounges,  bedsteads  and  bedding, 
stands,  mirrors,  table  cutlery,  crockerj'-  and  glass  ware,  stoves 
and  cooking  utensils,  together  with  other  articles  of  furniture 
and  furnishing,  all  and  singular,  of  whatsover  name  or  descrip- 
tion; all  wines,  liquors  and  cigars,  bar  and  furniture,  one  bay 
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drano-lit  liorse,  bao^ffao-e  wao-oii  and  liarness,  two  omnibuses,  two 
sets  of  harness,  and  fonr  omnibus  horses,  all  of  which  said 
property  is  now  contained  in  and  used  about  said  Bay  State 
House. 

Upon  this  mortgage  was  indorsed  an  assignment  thereof  by 
the  mortgagee,  Clark,  to  one  H.  S.  Hudson,  made  and  executed 
on  the  7th  day  of  August,  A.  D.  1856,  and  an  assignment  from 
Hudson  to  the  plaintiff  below,  made  and  executed  on  the  4th 
day  of  September,  A.  D.  1856. 

IT.  S.  Hudson  testified  that  he  had  seen  the  propert}^  described 
in  the  writ  of  rejDlevin  in  this  suit,  and  remembered  the  day  of 
the  levy  of  the  attachments,  that  it  was  the  23rd  day  of  August, 
A.  D.  1856;  that  the  property  mentioned  in  the  returns  to  the 
attachment  wi'its  was  the  same  specified  in  the  writ  in  this  cause; 
that  when  the  levy  was  made,  the  property  was  in  the  Bay  State 
House;  that  James  N.  Graves  was  the  last  occupant  of  the 
house,  and  was  in  possession  of  said  property  at  the  [*620] 
time  of  the  levy,  and  that  the  property  was  his;  that  he  knew 
the  property  was  mortgaged  by  James  N.  Graves  to  Horatio 
Graves,  and  also  to  John  B.  Clark,  and  identified  the  mortgages 
inti-oduced  in  evidence  by  the  plaintiff  below. 

The  witness  was  then  asked  by  defendant's  counsel  whether 
Horatio  Graves  received  any  consideration  for  the  assignment 
of  said  mortgage  to  the  plaintiff  below. 

To  this  question  the  plaintiff  objected,  and  the  court  sustained 
the  objection. 

L.  D.  Wilkinson  testified,  on  behalf  of  the  plaintiff  below% 
that  prior  to  the  issuing  of  the  writ  in  this  cause,  and  after  the 
assignment  of  said  mortgage  to  the  plaintiff'  below,  a  demand 
was  made  upon  the  defendant  below  for  the  property  specified 
in  the  writ;  that  three  horses  were  returned  to  the  ofiicer  upon 
service  by  the  replevin  writ  instead  of  four,  and  that  demand 
was  made  for  the  fourth  horse,  but  he  was  not  returned. 

The  plaintiff'  below  here  rested  his  case,  and  the  defendant 
below  offered  as  a  witness  John  H.  Thompson,  to  prove  that 
Horatio  Graves  was  never  paid  anything  by  the  plaintiff  below 
for  the  assignment  of  said  mortgage,  and  that  the  witness,  Hud- 
son, endeavored  to  get  the  said  Horatio  Graves  to  give  him  a 
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new  power  of  attorney  to  make  said  assignment,  and  to  ratify 
the  assignment. 

Tlie  plaintiff  below  objected  to  the  introduction  of  this  testi- 
mony, and  the  court  sustained  the  objection. 

The  defendant  below  then  moved  to  excluae  the  morto^ao-es 
which  had  been  introduced  in  evidence  by  the  plaintiff  below, 
on  the  ground  of  indefiniteness  of  description,  but  the  court 
overruled  the  motion. 

The  court  thereupon  gave  the  following  instruction: 

If  the  jury  shall  find,  from  the  evidence,  that  the  property 
mentioned  in  plaintiff's  declaration  was,  at  the  tirn.e  of  the  tak- 
ing of  the  same  by  the  defendant  on  the  attachments,  the  prop- 
erty of  plaintiff,  and  that  he  was  entitled  to  possession  thereof, 
they  will  find  for  the  plaintiff;  and  if  they  shall  also  find  that  a 
portion  of  the  property  so  taken  was  not  recovered  and  returned 
on  the  writ  in  this  cause,  then  the  plaintiff  is  entitled  to  recover 
the  value  of  the  same  in  damages,  to  be  assessed  by  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff  below,  and  assessed 
damages  at  two  hundred  and  sixty-five  dollars. 

The  defendant  below  thereupon  entered  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court. 

The  errors  assigned  and  relied  on  by  the  appellant  are  as  fol- 
lows, to  wit: 

That  the  verdict  of  the  jury  was  contrary  to  the  evidence. 
[*621]     That  the  verdict  of  the  jury  was  contrary  to  law. 

That  the  verdict  was  contrary  to  the  instructions  of  the  court. 

That  the  verdict  was  excessive. 

That  the  court  erred  in  admitting  in  evidence  the  mortgage 
from  James  N.  Graves  to  Horatio  Graves,  the  assignment  there- 
of to  the  plaintiff  below  being  void,  not  having  been  legally 
made. 

That  the  court  erred  in  refusing  to  allow  the  defendant  to 
examine  the  witness  Hudson,  as  to  whether  Horatio  Graves 
received  any  consideration  for  the  assignment  of  the  mortgage 
of  James  N.  Graves  to  Horatio  Graves,  by  Hudson  to  the  plain- 
tiff below. 

That  the  court  erred  in  refusing  to  allow  the  defendant  to  ask 
the  witness  Hudson  whether  he  did  not  endeavor  to  procure 
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from  Horatio  Graves  a  ratification  of  tlie  assignment  of  the 
mortgage  (from  James  N.  Graves  to  Horatio  Graves)  to  the 
plaintiff  below,  and  a  new  power  of  attorney. 

That  the  court  erred  in  not  allowing  the  defendant  to  exam- 
ine  the  witness  Thompson,  to  establish  the  fact  that  Hudson 
endeavored  to  procure  from  Horatio  Graves  a  ratification  of  the 
assignment  of  said  mortgage  from  James  N^.  Graves  to  Horatio 
Gi'aves,  to  the  plaintiff"  below,  and  a  new  power  of  attorney 
authctrizing  him  so  to  do,  and  that  Horatio  Graves  was  never 
paid  anything  by  the  plaintiff  below  for  the  assignment  of  said 
mortgage. 

That  the  court  erred  in  overruling  the  motion  by  defendant 
below  to  exclude  the  mortgages  on  the  ground  of  indefiniteness 
of  description,  and  particularly  the  mortgage  from  Graves  to 
Clark. 

That  the  court  erred  in  overruling  the  defendant's  motion  for 
a  new  trial. 

That  the  court  erred  in  entering  judgment  for  the  plaintiff 
below. 

That  the  court  erred  in  not  entering  judgment  for  the  defend- 
ant below.  , 

Dow  &  Fuller,  for  Appellant. 

J.  J.  McGiLVKA,  for  Appellee. 

Caton,  C.  J.  James  ]^.  Graves  executed  two  chattel  mort- 
gages upon  the  property  for  which  this  action  is  brought.  The 
first  was  to  Horatio  Graves,  and  the  other  to  John  B.  Clark. 
The  plaintiff  below  claims  the  property  as  the  assignee  of  both 
these  mortgages.  Both  mortgages  contained  provisions,  author- 
izing the  mortgagor  to  retain  the  possession  and  use  of  the 
property  till  default  should  be  made  in  the  payment  of  the  notes; 
but  they  also  provided  that  in  case  any  execution  or  at-  [  *622  ] 
tachment  against  the  mortgagor  should  be  levied  on  the  goods, 
the  mortgagees  or  their  assigns  should  thereupon  have  the  right 
to  declare  the  notes  due  and  the  mortgages  forfeited,  and  to 
take  possession  of  the  goods.  Before  the  notes  by  their  terms 
matured,  Beach,  the  defendant  below,  levied  upon  and  seized  the 
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goods,  by  virtue  of  a  writ  of  attachment  against  the  goods  and 
chattels  of  the  mortgagor.  Subsequent  to  this  levy,  and  while 
the  goods  were  in  possession  of  Beach,  the  mortgages  were 
assigned  to  Derby,  the  plaintiff  below,  who  thereupon  replevied 
the  goods  from  the  possession  of  Beach. 

The  first  question  which  we  shall  consider,  is,  that  which  is 
raised  by  the  appellant.  He  claims  that  the  appellee  could  not 
purchase  the  mortgages,  and  thereby  the  property  itself,  while 
it  was  in  the  actual  adverse  possession  of  the  appellant,  accord- 
ing to  the  principle  decided  in  McGoon  v.  Ankeny,  11  111.  R 
558.  This  objection  would  be  fatal  to  the  right  of  Derby  to 
recover  in  this  case,  if  the  facts  warranted  the  application  of 
the  principle.  But  they  do  not.  Until  the  maturity  of  the 
notes,  to  secure  which  these  mortgages  were  given,  the  mort- 
gagor had  a  right  to  the  possession  and  use  of  the  property, 
with  the  right  in  tlie  mortgagees  to  hasten  the  maturity  of  the 
notes,  in  the  event  of  the  levy  of  attachments  or  executions  on 
the  property.  Such  levy  of  itself,  however,  did  not  at  once 
mature  the  notes,  but  it  only  gave  the  right  to  the  mortgagees 
to  declare  them  due.  Until  that  affirmative  act  was  done,  the 
rights,  duties  and  obligations  of  all  parties  remained  precisely 
the  same  as  if  the  mortgage  had  contained  no  such  provision. 
When  this  attachment  was  levied,  the  defendant  therein  had  the 
right  to  the  possession  and  use  of  the  property.  This  was  an 
attachable  interest  which  the  attaching  creditor  had  a  right  to 
levy  upon  and  sell,  subject  to  the  chattel  mortgages.  The  pos- 
session of  the  officer  under  the  attachment  was  not  necessarily 
hostile,  but  subordinate  to  the  mortgages.  At  the  time  the 
appellee  purchased  them,  his  assignors  had  not  yet  declared  the 
notes  due,  for  the  reason  that  the  attachment  had  not  been 
levied,  and  consequently  he  had  as  yet  acquired  no  right  to  the 
possession  of  the  property.  This  right  to  hasten  the  maturity 
of  the  notes,  and  thereby  acquire  an  immediate  right  to  the 
possession  of  the  property,  was  passed  to  Derby  by  the  assign- 
ments of  the  mortgages.  At  the  time  of  the  levy  of  tlie  attach- 
ment the  mortgagees  had  no  right  to  the  possession  of  the 
property,  but  that  right  was  then  vested  in  the  mortgagor,  and 
the  possession  derived  from  him  under  the  attachment,  could 
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not  be  hostile  to  the  mortgages,  but  was  necessarily  subordinate 
to  them. 

We  have  thus  far  considered  the  case  as  if  the  assign-  [  *623  ] 
ments  of  both  mortgages  had  been  properly  proved.  This,  how- 
ever, was  not  the  case.  The  only  evidence  of  the  execution  of 
the  power  of  attorney  from  Horatio  Graves  to  Hudson,  under 
and  by  virtue  of  which  the  latter  assigned  the  mortgage  to  the 
appellee,  was  an  acknowledgment  before  a  notary  public  in 
Massachusetts.  Had  it  been  a  power  to  convey  real  estate,  this 
would  have  been  sufficient  under  our  statute  of  convey- 
ances. But  this  statute  does  not  apply  to  instruments  relating 
to  or  effecting  personalty.  These  are  left  to  be  proved  as  at 
common  law.  For  this  reason  the  judgment  will  have  to  be 
reversed;  although,  perhaps,  if  this  mortgage  had  been  ruled 
out,  Derby  might  have  recovered  upon  the  other  mortgage. 

We  see  no  objection  to  the  description  of  the  property  in  the 
mortgages;  nor  do  we  think  the  court  erred  in  ruling  out  the 
evidence  afforded,  tending  to  show  that  Derby  paid  no  con- 
sideration to  Graves  for  the  assignment  of  the  mortgage.  That 
was  no  business  of  the  creditors  of  the  mortg-ao-or. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Silas  Shirley,  Plaintiff  in  Error,  v.  John  Welty,  De- 
fendant in  Error. 

ERROR  TO  WINNEBAGO  COUNTY  COURT. 

Where  money  is  due  and  payable,  if  the  creditor  agrees  to  forbear  for  one  year, 
and  in  consideration  thereof  the  debtor  agrees  to  pay  twenty  per  cent.,  it 
is  a  usurious  agreement — and  that,  whether  the  debtor  had  or  not  pre- 
viously agreed  to  pay  the  creditor  whatever  interest  the  creditor  might  have 
to  pay  for  other  money  in  consideration  of  his  forbearance  to  the  debtor. 

To  give  a  greater  rate  of  interest  than  that  allowed  by  statute  on  a  pre-exist- 
ing debt,  for  an  extension  of  time  for  its  payment,  is  within  the  statute 
and  usurious, 
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The  facts  of  this  case  are  set  out  in  the  opinion  of  the  court. 

Jason  Maksh  and  O.  Millee,  Jr.,  for  Plaintiff  in  Error. 

J.  M.  Wight,  for  Defendant  in  Error. 

Walkek,  J.  This  case  was  originally  brought  before  a  justice 
of  the  peace  of  Winnebago  county,  by  Shirley  against  Welty,  on 
the  trial  of  which  the  plaintiff  recovered  a  judgment  for  $21.1T|^, 
from  which  defendant  appealed  to  tlie  Winnebago  County  Court, 
[  "^'624:  ]  where  the  case  was  tried  by  the  court  and  a  jury,  at  the 
September  term,  1855.  Plaintiff,  on  the  trial,  introduced  in 
evidence  a  note  of  the  defendant  for  $120,  dated  September 
30th,  1851,  due  on  the  10th  day  of  May,  1852.  And  to  prove 
an  account  for  interest,  introduced  evidence  from  which  it  ap- 
pears that  Shirley  was  indebted  to  Fuller  &  Anyon  in  a  large 
sum;  that  plaintiff,  after  the  note  was  due,  called  on  defendant 
for  payment;  that  defendant  was  unable  to  meet  the  note,  when 
it  was  agreed  that  defendant  would  pay,  on  the  $120  which  he 
owed  plaintiff,  the  same  interest  which  plaintiff  might  have  to 
pay  for  money  to  Fuller  &  Anyon,  and  the  time  was  by  mutual 
agreement  extended  to  defendant  to  pay  his  note  for  one  year. 
That  plaintiff  borrowed  of  one  Dean  $700,  at  twenty  per  cent. 
per  annum,  to  pay  Fuller  &  Anyon,  which  he  repaid  to  Dean. 
That  defendant,  after  plaintiff  had  paid  Dean,  was  informed  of 
the  rate  of  interest  which  plaintiff  had  paid  Dean,  and  agreed 
to  pay  to  plaintiff  the  same  rate  of  interest,  and  at  the  time  an 
estimate  was  made  that  the  interest  on  defendant's  note,  at  the 
same  rate,  would  amount  to  $18,  which  defendant  agreed  to 
pay.  The  defendant  introduced  in  evidence  a  receipt  on  the 
note,  dated  May  30th,  1853,  for  $100,  and  also  a  receipt  for  $30, 
paid  on  the  12th  of  June,  1854,  and  plaintiff  admitted  an  account 
for  $5.86.  The  jury  found  a  verdict  for  defendant  for  $2.63. 
Plaintiff  entered  a  motion  for  a  new  trial,  which  was  overruled, 
and  the  court  rendered  judgment  on  the  verdict,  fi-om  which  the 
plaintiff  prosecutes  this  writ  of  error.  Tlie  plaintiff,  on  the 
trial,  asked  the  court  to  instruct  the  jury  that,  "  if  thei-e  was  an 
agreement  that  the  plaintiff  should  hire  money  and  let  the  de- 
fendant keep  the  $120  and  the  note  for  one  year,  and  at  the 
T44- 


APRIL  TEEM,  1858.  624 

Shirley  v.  Welty. 

same  time  paj  for  tlie  use  of  said  money,  such  agreement  is 
binding,  and  they  will  find  for  the  plaintiif  such  amount  at  twen- 
ty per  cent,  as  plaintiff  paid  to  Dean;"  which  the  court  refused 
to  do.  This  instruction  was  properly  refused,  because  it  in 
effect  told  the  jury  that  they  should  find  for  plain  tift'  such  amount 
at  twenty  per  cent,  as  he  had  paid  Dean.  The  evidence  showed 
that  he  had  borrowed  of  and  paid  to  Dean  $700,  at  twenty  per 
cent.  And  if  the  court  had  given,  and  the  jury  had  followed, 
the  instruction,  they  would  have  been  compelled  to  give  a  ver- 
dict for  that  amount  less  the  payments  proven.  But  we  are  dis- 
posed to  consider  tlie  instruction,  as  it  was  doubtless  intended,  to 
instruct  the  jury  to  find  the  balance  of  the  $120  due  on  the  note, 
with  twenty  per  cent.  This,  then,  raises  the  question  of  whether 
the  contract  was  obnoxious  to  our  usury  laws.  Our  statute  pro- 
vides that  the  rate  of  interest  for  the  loan  or  forbearance  of  any 
money,  goods,  or  things  in  action,  shall  be  six  dollars  on  the  one 
hundred  dollars  for  one  year,  and  after  that  rate  for  a  greater 
or  less  sum  or  for  a  longer  or  shorter  time;  and  that  no  [^625] 
person  or  corporation  shall,  directly  or  indirectly,  accept  or  re- 
ceive, in  money,  goods,  discounts  or  things  in  action,  or  in  any 
other  way,  any  greater  value  or  sum  for  the  loan,  forbearance 
or  discount  of  any  monej^,  goods  or  things  in  action.  By  sub- 
sequent enactment,  parties  are  allowed  to  contract  for  any  rate 
of  interest  not  exceeding  ten  per  cent,  per  annum — but  in  the 
absence  of  such  contract,  the  rate  is  six  per  cent.  This  note  was 
a  thing  in  action;  the  money  was  due  and  payable,  and  suit 
could  then  have  been  brought  to  enforce  payment.  But  the  par- 
ties agreed  that  the  plaintiff  should  forbear  for  one  year,  and  ii^ 
consideration  of  such  forbearance,  the  defendant  agreed  to  pay 
twenty  per  cent,  interest  per  annum  instead  of  six,  the  rate  fixed 
by  the  statute.  This  is  what  the  agreement  amounts  to,  and  noth- 
ing more.  It  has  been  held  that  an  agreement  to  give  a  greater 
rate  of  interest  than  that  allowed  by  statute  on  a  pre-existing  debt, 
for  an  extention  of  time  for  its  payment,  is  within  the  statute 
against  usury,  and  is  not  distinguishable  from  a  contract  to  pay 
usurious  interest  at  the  creation  of  the  debt.  Crane  v.  Hubble^ 
7  Paige  R.  413;    Yilas  v.  Joiies,  1  Comstock  P.  274. 

It  is  a  well  settled  principle,  that  any  shift  or  trick,  which 
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may  be  resorted  to  for  the  purpose  of  evading  the  statute,  is  as 
much  within  the  statute  as  if  its  provisions  had  been  directly 
violated.  And  this,  at  most,  would  only  be  getting  twenty  per 
cent,  for  delay  in  payment  of  a  debt,  where  the  statute  had  only 
allowed  six.  It  was  urged  that  this  case  fell  within  the  prin- 
ciple of  Shirley  v.  Speiicer,  4  Gil.  R.  583.  In  that  case, 
Spencer  authorized  Shirley  to  borrow  money  for  him  on  the  best 
terms  he  could,  and  enter  for  him  eighty  acres  of  land.  Shirley 
obtained  the  money  at  thirty-three  per  cent.,  and  entered  the 
land  in  the  name  of  the  lender.  Afterwards  Shirley  paid  him 
the  principal  and  interest,  and  took  a  conveyance  to  himself. 
Spencer  filed  a  bill  for  specific  performance  against  Shirley,  and 
insisted  he  was  only  bound  to  pay  the  original  entrance  money 
with  legal  interest.  The  court  there  very  properly  held  that 
Shirley  had  acted  as  Spencer's  agent  in  borrowing  the  money, 
entering  the  land,  and  paying  the  money  with  the  interest;  and 
to  entitle  himself  to  the  land  he  must  refund  the  money  paid  out 
by  his  agent.  This  case,  to  be  in  point  with  that,  would  have 
required  Shirley  to  have  borrowed  the  money  as  agent  for 
Welty,  and  paid  Welty's  debt  himself,  and  then  to  have  repaid 
the  original  loan  and  interest.  Had  that  been  the  state  of  facts, 
then  the  case  of  Shirley  v.  Spencer  would  have  been  in  point. 
But  here  the  plaintifi"  borrows  money  to  pay  his  own  debt,  and 
defendant  agrees  to  give  twenty  per  cent,  for  an  extension  of 
time.  To  allow  the  plaintifi'  to  recover  on  this  state  of  facts, 
[  *626  ]  would  be  to  say  that  a  merchant,  or  money  lender,  or 
other  person  in  trade,  may  borrow  a  sum  of  money  at  any  rate 
of  usurious  interest,  and  then  agree  with  all  of  his  debtors  for  a 
like  rate  of  interest.  He  would  perhaps  pay  a  high  rate  on  one 
hundred  dollars,  and  receive  of  his  debtors  the  same  rate  of  usu- 
ry on  one  hundred  thousand  dollars.  This  would  be  clearly  a 
trick  to  evade  the  statute,  which  a  court  could  not  tolerate.  We 
think  the  court  did  right  in  refusing  the  instrnction.  And  no 
error  is  perceived  in  the  record,  and  the  judgment  of  the  court 
below  should  be  affirmed. 

Judgment  affirmed. 
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David  E-ankin,  Appellant,  v.  John  Ckow,  Appellee. 

APPEAL  FROM  HENDERSON. 

To  authorize  a  court  to  receive  secondary  evidence  of  the  contents  of  a  deed 
lost  or  destroyed,  it  should  be  clearly  made  to  appear  that  the  search  for 
the  lost  deed  has  been  diligent  and  thorough  in  all  places  where  it  may 
reasonably  be  supposed  it  had  been  or  might  be ;  the  statement  of  a  witness 
that  diligent  search  had  been  made  to  find  it,  is  not  sufficient. 

And  if  the  papers  of  a  party  owning  or  holding  such  a  deed  as  is  supposed  to 
be  lost,  have  ever  been  in  the  custody  of  any  other  person,  such  person 
-should  be  produced  to  account  for  the  loss. 

A  party,  to  avail  himself  of  such  secondary  evidence,  should  be  required  to 
make  at  least  the  same  effort  that  it  is  expected  he  would  make  if  he  were 
to  lose  the  benefit  of  the  evidence,  if  the  instrument  were  not  found. 

The  substance  of  a  lost  paper  ought  to  be  proved  satisfactorily;  its  contents 
must  have  been  known  to  the  witness,  and  understood  by  him,  so  as  not  to 
leave  any  doubt  as  to  its  material  parts. 

Tlie  jury  is  bound  to  take  as  evidence  the  testimony  of  an  unimpeached  wit- 
ness. But  a  witness  may  be  impeached  by  other  witnesses,  by  his  manner 
of  testifjdng,  his  feelings  towards  the  parties,  inconsistency  in  his  statements, 
his  want  of  intelligence,  or  the  want  of  means  of  knowing  the  facts  of  which 
he  testifies. 

The  facts  of  this  case  are  fully  stated  in  tlie  opinion  of  the 
court. 

The  cause  was  tried  before  Thompson,  Judge,  and  a  jury. 

Wead  &  Williamson,  for  Appellant. 

0.  C.  Skixner,  for  Appellee. 

Walker,  J.  This  was  an  action  of  trespass  to  real  estate, 
brought  bj  Eankin  against  Crow,  in  the  Henderson  Circuit 
Court.  The  first  count  was  for  cutting  and  hauling  trees  from 
W.  i  S.  W.  10,  9  K.,  5  W.  The  second  count,  for  cutting  and 
hauling  trees  from  plaintiff's  premises.  To  this  declaration 
defendant  filed  the  general  issue  and  a  plea  denying  title  [  *62T  ] 
of  the  premises  in  the  plaintifi*.  and  issue  joined.  The  case  was 
tried  before  the  court  and  a  jury  at  the  December  special  term, 
1857.  On  the  trial,  plaintiff  introduced  a  patent  from  the  United 
States  to  John  Gibson  for  the  premises  described  in  the  declara- 
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tion,  dated  the  10th  of  October,  1840.  Also  a  deed  from  John 
Gibson  to  plaintiff,  for  the  same  premises,  dated  January  2nd, 
1856,  which  was  acknowledged  and  recorded  in  Henderson 
county.  Plaintiff  then  introduced  evidence,  tending  to  prove  the 
trespasses  mentioned  in  the  declaration.  The  defendant,  to 
prove  the  loss  of  a  deed  from  John  Gibson  to  one  John  H.  Dunn, 
introduced  his  wife,  who  testified  that  she  was  the  wife  of  J.  H. 
Dunn,  and  had  possession  of  all  his  papers  after  his  death ;  that 
she  did  not  know  anything  about  a  deed  from  Gibson  to  Dunn ; 
that  she  had  made  diligent  search  and  had  been  unable  to  find 
any  deed;  that  she  had  never  seen  such  a  deed,  and  was  satis- 
fied that  the  deed  was  lost  or  destroyed,  if  any  had  ever  been 
made;  that  she  did  not  know  that  there  ever  was  such  a  deed; 
tliat  she  found  the  certificates  of  entrv  amono:st  other  deeds, 
and  that  the  deed  from  Gibson  to  Dunn  might  have  been  de- 
stroyed. The  defendant  also  introduced  witnesses  to  prove  the 
contents  of  this  deed.  T.  J.  Foi't  testified  that  he  knew  Gib- 
son and  Dunn ;  that  Gibson  made  a  deed  to  Dunn  in  x\^ugust, 
1835,  for  the  W.  i  S.  W.  10,  9  ]N'.,  5  W.,  for  the  consideration 
of  $110.  That  Esq.  Jamison  read  the  deed,  but  witness  did 
not  know  wliether  it  was  a  warrany  or  quit-claim  deed;  that  it 
was  made  in  Gibson's  house  in  1835;  the  witness,  Jamison, 
Dunn  and  others  were  present;  that  witness  and  Hague  attested 
it;  that  he  saw  the  money  paid  to  Jamison  to  be  paid  to  Gib- 
son, when  the  deed  was  given  up;  that  Jamison  took  the  ac- 
knowledgment of  Gibson  and  wife,  and  gave  the  deed  to  Dunn 
and  the  money  to  Gibson. 

TFm.  R.  Jamison  testified  that  he  was  a  justice  of  the  peace 
in  1835,  and  took  an  acknowledgment  from  Gibson  to  Dunn; 
tliat  Fort  was  there;  it  was  at  Gibson's  house;  that  he  only 
supposed  it  was  a  deed;  it  was  acknowledged  by  Gibson's 
wife;  that  he  had  no  recollection  of  seeing  any  money  paid,  or 
of  giving  Gibson  any ;  that  he  thought  the  writing  was  for  a 
conveyance  of  land  about  which  they  had  difficulty;  it  was 
signed  by  Gibson  and  wife;  that  he  was  there  for  the  pui'pose 
of  taking  the  acknowledgment;  that  he  did  not  draw  the  deed 
or  writing  nor  know  who  did,  or  whether  it  was  written  or 
printed,  or  partly  ^VTitten  and  partly  printed;  that  he  did  not 
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recollect  what  the  instrument  was,  but  tlionglit  it  was  to  convey 
land  or  to  have  the  patent  to  issue  in  Dunn's  name;  might  have 
been  to  authorize  the  patent  to  issue  to  Dunn. 

Plaintiff  introduced  John  Gibson,  who  testified  that  [  *628  ] 
he  entered  the  land;  deeded  it  to  Eankin,  but  never  deeded 
it  to  Dunn,  or  contracted  to  deed  it  to  him;  that  Dunn  and 
others  came  to  his  house  and  threatened  to  mob  him  if  he  did 
not  give  up  the  certificate  of  entry,  and  that  he  promised  to 
give  him  the  certificate  of  entry;  that  Dunn  and  Jamison  after- 
wards came  to  his  house,  and  he  gave  up  the  certificate  of  entry 
and  signed  a  paper  authorizing  the  government  to  issue  the 
patent  to  Dunn;  that  Jamison  never  took  his  nor  his  wife's 
acknowledgment.  An7i  Gibson  testified  that  Dunn  and  others 
came  to  Gribson's  to  get  the  certificate  of  entry;  that  they  took 
Gibson  out  from  the  house;  that  she  is  the  wife  of  Gibson; 
that  she  never  signed  any  deed  or  other  writing  of  this  land  to 
Dunn;  that  Jamison  never  took  her  acknowledgment. 

The  jury  found  a  verdict  for  the  defendant.  Plaintiff  moved 
for  a  new  trial,  which  motion  the  court  overruled,  and  rendered 
a  judgment  in  favor  of  the  defendant,  to  reverse  which  plaintiff" 
brings  this  case  into  this  court  by  apjieal. 

The  first  question  presented  is,  whether  the  defendant  had 
made  sufficient  proof  of  the  existence,  loss  or  destruction  of  the 
deed  from  Gibson  to  Dunn,  to  authorize  the  court  to  receive 
secondary  evidence  of  its  contents.  The  evidence  to  establish 
its  former  existence  was  that  of  Fort  and  Jamison;  and  they 
testify  that  a  deed  was  made  by  Gibson  to  Dunn  in  1835,  and 
that  they  were  present  when  it  was  made.  The  wife  of  defend- 
ant was  relied  upon  to  show,  by  circumstantial  evidence,  that  it 
was  lost  or  destroyed.  She  testifies  that  she  was  the  wife  of 
Dunn,  and  that  after  his  death  she  had  his  papers;  that  she 
had  never  seen  the  deed,  nor  did  she  know  that  such  a  deed 
ev^er  existed;  that  she  had  made  diligent  search  for  it,  and  had 
been  unable  to  find  it.  She  nowhere  states  where  she  searched 
for  this  deed — not  even  that  she  had  searched  Dunn's  papers,  but 
simply  that  she  had  made  diligent  search.  This  was  merely  her 
conclusion  of  what  constituted  such  a  search.  Whether  the 
papers  had  been  in  her  possession  from  the  time  of  Dunn's  death 
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till  the  time  of  search,  does  not  appear.  For  aught  that  ap- 
pears, they  may  have  been  in  the  hands  of  an  administrator, 
execntor  or  guardian  of  his  heirs,  and  the  deed,  if  it  ever 
existed,  may  have  gone  into  their  hands.  If  his  papers  were 
ever  in  the  custody  of  any  other  person,  that  person  should 
have  been  produced  to  account  for  the  loss  of  this  paper.  And 
until  the  court  is  satisfied,  from  the  facts  testified  to  by  the 
witness,  that  the  search  has  been  diligent  and  thorough,  the 
court  should  not  adopt  secondary  evidence  of  the  contents  of 
an  instrument  of  writing. 

[*629]  This  court  say,  in  the  case  of  Mariners.  Saunders, 
that  "  From  the  nature  of  the  subject,  there  is  some  difficulty  in 
laying  down  a  general  rule  defining  the  extent  of  the  search  a 
party  must  make  before  the  court  may  conclude  that  the  paper 
is  destroyed  or  lost,  so  as  to  admit  secondary  evidence  of  its 
contents.  As  a  general  rule,  however,  we  may  say,  that  when 
from  the  o^^mership,  nature  or  object  of  a  paper,  it  has  properly 
a  particular  place  of  deposit,  or  where,  from  the  evidence,  it  is 
shown  to  have  been  in  a  particular  place,  or  in  particular  hands, 
then  that  place  must  be  searched  by  the  witness  proving  the 
loss,  or  the  person  produced,  into  whose  hands  it  has  been 
traced.  The  extent  of  the  search  to  be  made  in  such  place  or 
by  such  person  must  depend  in  a  great  degree  upon  the  circum- 
stances. Ordinarily,  it  is  not  sufficient  that  the  j)aper  is  not 
found  in  its  usual  place  of  deposit,  but  all  the  papers  in  the 
office  or  place  should  be  examined,  etc.  On  the  whole,  the 
court  must  be  satisfied  that  the  paper  is  destroyed  and  cannot 
be  found.  It  is  true  the  party  need  not  search  every  possible 
place  where  it  might  be  found,  for  then  the  search  might  be 
interminable,  but  he  must  search  every  place  where  there  is  a 
reasonable  probability  that  it  may  be  found."  5  Gilm.  R.  117. 
This  rule  is  founded  in  reason  and  justice,  and  to  require  of 
the  party  a  less  degree  of  diligence,  would  be  to  defeat  the 
object  of  reducing  contracts  to  writing,  and  the  object  of  the 
legislature  in  requiring  conveyances  to  be  by  deed.  It  would 
leave  the  tenure  to  real  estate  dependent  on  the  frail  memory 
and  imperfect  understanding  of  witnesses,  who  would  in  many 
instances  be  illiterate  and  ignorant  of  the  legal  effect  of  con- 
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tracts.  The  party  wishing  to  avail  himself  of  the  benefit  of 
such  secondary  evidence,  should  be  required  to  make  at  least 
the  same  effort  that  is  expected  the  party  would  make  if  he 
were  to  lose  the  benefit  of  the  evidence  if  the  instrument  were 
not  found.  This  evidence  falls  far  short  of  these  requirements, 
and  wholly  fails  to  satisfy  the  mind  that  the  deed  has  been  lost 
or  destroyed,  and  secondary  evidence  of  its  contents  was  im- 
properly admitted  by  the  Circuit  Court. 

As  the  case  must  be  remanded  for  further  proceedings,  we 
deem  it  projjerto  determine  whether  the  evidence  was  sufiicient 
to  establish  the  contents  of  this  deed.  Jamison  does  not  pro- 
fess to  know  what  the  deed  was;  whether  it  was  a  deed  of  con- 
veyance, or  only  an  instrument  authorizing  the  patent  to  issue 
in  the  name  of  Dunn,  he  does  not  undertake  to  state,  nor 
whether  it  even  related  to  this  land.  Fort  testifies  he  was 
present  when  it  was  made;  that  it  was  read  over  by  Jamison; 
that  the  consideration  was  one  hundred  and  ten  dollars;  that  it 
was  for  the  land  in  dispute;  but  Avhether  it  was  a  warranty  or 
quit  claim  deed,  he  does  not  know.  He  professes  to  give  [""630  ] 
no  part  of  its  contents,  or  even  its  terms,  except  that  it  was  a  deed 
for  this  land  from  Gibson  to  Dunn.  To  prove  the  contents  of 
a  written  instrument,  the  vague  recollections  of  witnesses  are 
not  sufiicient  to  supply  its  place.  The  substance  of  the  con- 
tract ought  to  be  proved  satisfactorily;  and  if  that  cannot  be 
done,  the  party  is  in  the  condition  of  every  other  suitor  in  court 
who  has  no  witness  to  support  his  claim.  Wlien  the  parties 
reduce  their  contract  to  writing,  the  obligation  and  duties  of 
each  are  described  and  limited  by  the  instrument  itself.  The 
safety  which  is  expected  from  them  would  be  much  impaired, 
if  they  could  be  established  upon  uncertain  and  vague  impres- 
sions of  witnesses.  The  party  showing  the  loss  of  the  original 
"may  read  a  counter  part;  if  there  is  no  counter  part,  an  ex- 
amined copy;  or  if  there  is  not  an  examined  copy,  he  may  give 
parol  evidence  of  the  contents."  Biggs  v.  Taylor,  l~Pet.V\..  591. 
It  was  also  held  by  Judge  Story,  that  the  evidence  of  the  con- 
tents should  be  satisfactorily  established,  and  leave  no  doubt  of 
its  material  parts.  And  that  "  when  the  proof  is  made  out  by 
parol,  the  witness  should  have  seen  and  read  the  paper,  and  be 
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able  to  speak  pointed^  and  clearly  as  to  tlie  tenor  and  contents." 
United  States  v.  Britton^  3  Mason  R.  464.  This  evidence  does 
not  comply  with  these  reqnisites.  It  was  material  to  know 
whether  the  deed  conveyed  a  fee  simple,  a  life  estate,  or  a  term 
of  years,  and  it  was  equally  important  to  know  whether  it  was 
a  quit  claim  or  a  warranty.  If  a  quit  claim,  a  subsequently 
acquired  title. by  Gibson  would  not  enure  to  Dunn,  while  it 
would,  under  a  general  warranty  deed.  The  evidence  shows 
that  the  patent  issued,  bearing  date  in  October,  1841,  and  unless 
it  appeared  that  the  land  was  owned  by  Gibson  when  the  deed 
was  made,  Dunn's  heirs  got  no  title  by  the  deed,  and  if  the 
title  was  subsequently  acquired  by  Gibson,  it  did  not  enure, 
unless  the  deed  was  a  warranty.  The  proof  whoUy  failed  to 
show  enough  of  the  contents  of  this  deed,  to  enable  the  defend- 
ant to  defend  under  it,  even  if  there  had  been  no  rebutting 
evidence. 

The  objections  to  the  defendant's  seventh,  eighth,  ninth  and 
tenth  instructions,  are  obviated  by  the  amended  record,  from 
which  it  appears,  these  instructions  did  not  belong  to  this  case, 
but  were  those  of  another  and  different  case,  copied  by  mistake 
into  this  record.  The  twelfth  of  defendant's  instructions  told 
the  jiiry,  "  that  they  are  not  bound  to  take  as  evidence  the 
testimony  of  any  witness  whom  they  believe  unworthy  of  credit, 
whether  such  witness  be  formally  impeached  or  not."  It  is 
undoubtedly  the  law,  that  the  jury  are  bound  to  take  as  evidence 
the  testimony  of  witnesses  who  are  not  impeached.  A  witness 
[  *631  ]  may  be  impeached  by  other  witnesses, — -his  manner  on  the 
stand,  his  feelings  toward  the  parties,  inconsistency  in  his  state- 
ments, his  want  of  intelligence  or  the  means  of  knowing*  the 
facts  of  which  he  testifies.  If  any  of  the  witnesses  were  im- 
peached in  any  of  these  modes,  the  jury  would  be  justified  in 
disregarding  their  evidence,  unless  it  were  sustained  by  other 
evidence  in  the  case.  The  instruction,  as  given,  was  too  loose, 
and  was  calculated  to  mislead  the  jury,  and  should  not  have 
been  given  without  modification.  For  these  various  errors,  the 
judgment  of  the  court  below  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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John  Bull,  Appellant,  v.  Hoeace  E.  Griswold,  Appellee. 

APPEAL  FROM  WINNEBAGO  COUNTY  COURT. 

Although  the  question  propounded  to  witness  was  proper,  and  his  answer 
should  have  been  permitted  by  the  court,  yet,  if  that  witness  and  other  wit- 
nesses have  testified  to  the  same  fact,  the  case  will  not  be  reversed  because 
of  the  eiTor,  in  not  allowing  the  witness  to  answer  the  particular  question. 

Growing  crops  are  personal  property,  and  subject  to  sale  by  parol  agreement. 

A  lease  of  land  by  parol,  for  a  term  not  exceeding  one  year,  is  vaHd. 

Smart  money  may  be  awarded  in  an  action  of  trespass  to  personal  property, 
if  it  was  willful. 

If  a  trespasser  cuts  wheat,  he  cannot  deduct  from  its  value  his  labor  while  tres- 
passing; but  the  plaintiff  should  recover  as  if  himself  had  performed  the 
whole  labor  of  harvesting. 

If  standing  crops  are  sold  by  parol,  the  possession  is  in  the  vendee,  until  it  is 
time  to  harvest  them. 

This  was  an  action  for  trespasses  to  real  estate  of  appellee, 
with  counts,  for  cutting  and  carrying  away  unthreshed  wheat. 

The  cause  was  tried  at  June  term,  1857.  Yerdict  for  appel- 
lee in  $760. 

Motion  for  new  trial  heard  and  denied. 

The  facts,  necessary  to  a  full  understanding  of  this  case,  will 
be  found  sufficiently  stated  in  the  opinion  of  the  court. 

L.  F.  "Warner,  for  Appellant. 

Loop  &  Lathrop,  for  Appellee. 

Caton,  C.  J.  "We  do  not  feel  called  upon  to  review  the  evi- 
dence in  this  case  for  the  purpose  of  showing  that  the  jury  were 
warranted  in  finding  the  facts  as  they  did.  It  is  sufficient  to 
say,  that  we  do  not  feel  authorized  to  disturb  the  verdict  on  that 
account.  There  was  one  question  put  by  the  defendant  [  *632  ] 
to  the  witness,  Judd,  which,  we  think,  might  properly  have  been 
answered ;  but  the  facts  sought  to  be  established  by  the  question 
were,  in  a  much  more  satisfactory  manner,  shown  by  the  same 
and  other  witnesses  in  answer  to  other  questions.  The  question 
was  this :  "  "What  was  it  worth  to  cut,  harvest,  thresh,  and  take 
to  Pecatonica  station,  the  wheat  in  controversy? "  The  plaintiff 
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had  previously  proved  tlie  value  of  wheat  at  that  station,  which 
was  the  nearest  market,  and  the  only  legitimate  purpose  for 
which  the  question  could  have  been  allowed,  was  to  show  what 
was  the  value  of  the  wheat  standing  in  the  field,  by  taking  the 
value  of  harvesting  and  marketing  the  wheat  fi'om  the  price  of 
wheat  at  the  market.  This  same  witness,  and  several  othei's, 
did  state  directly  the  value  of  the  standing  wheat,  and  no  wrong 
was  done  the  defendant  by  refusing  to  let  him  do  it  indirectly. 

The  principal  questions  in  the  case  arise  on  the  instructions. 
The  following  instructions,  given  for  the  plaintiif,  were  excepted 
to: 

"  That  the  law  is,  that  growing  wheat  is  personal  property, 
and  the  subject  of  sale  by  parol  agreement,  and  that  if  the  jury 
believe,  from  the  evidence,  that  the  defendant,  Bull,  after  the 
execution  and  delivery  of  the  deed  to  him  from  Griswold,  stated 
that  the  wheat  or  crops  in  question  belonged  to  the  plaintiff, 
that  such  statement  by  Bull  is  evidence  of  a  sale  of  the  wheat 
in  question,  from  said  Bull  to  said  Griswold." 

"  That  a  lease  of  land  by  parol,  for  a  term  not  exceeding  one 
year,  is  valid  and  lawful.  And  if  the  juiy  believe,  from  the 
evidence,  that  some  time  in  the  latter  part  of  May,  or  first  of 
June,  1856,  and  after  the  execution  and  delivery  of  the  deed 
-from  Griswold  to  Bull,  the  defendant.  Bull,  by  agreement  with 
said  Griswold,  took  and  received  of  said  Griswold  the  interest 
on  the  amount  of  certain  notes  from  that  date  until  the  first  of 
September  then  next,  for  the  use  of  the  premises  in  question  to 
that  time,  that  such  agreement  constituted  a  valid  lease  of  the 
premises,  and  entitled  the  plaintiff",  Griswold,  to  the  possession 
of  the  premises  from  the  date  thereof  until  said  first  day  of 
September." 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  wheat 
in  question  was  the  property  of  the  plaintiff",  and  that  defendant 
willfully  and  maliciously  cut  and  earned  away  the  same,  the 
jury,  in  assessing  the  plaintiff's  damages,  are  not  confined  to  the 
actual  value  of  the  wheat  taken,  but  may  award  the  plaintiff' 
such  sum,  by  way  of  damages,  as  in  their  discretion  they  may 
deem  just." 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  wheat 
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in  question  was  the  property  of  the  plaintiff,  Griswold,  and  that 
the  defendant  willfully  cut  and  carried  away  the  same,  [  *633  ] 
that  the  defendant  is  not  entitled  to  receive  or  deduct  from  the 
value  of  the  wheat  so  taken,  the  expense  of  harvesting  the 
same,  but  the  plaintiff  is  entitled  to  recover  the  full  value  there- 
of, the  same  as  if  he  had  harvested  the  same  himself," 

Tlie  first  asserts  the  proposition  that  growing  crops  are  so  far 
personal  property,  that  they  may  be  sold  and  transferred  by 
parol,  and  such  is  undoubtedly  the  well  settled  principle  of  law. 
They  partake  of  realty,  no  doubt,  so  far  as  to  pass  by  a  deed  of 
the  land  as  incident  to  it,  and  so  it  is  with  many  other  articles, 
which  are  well  settled  to  be  personal  property,  as  fixtures  of 
trade,  or  machinery  erected  for  mechanical  purposes.  It  has 
long  been  settled  beyond  controversy,  that  a  constable  may  seize 
upon  and  sell  growing  crops,  to  satisfy  an  execution  issued  by 
a  justice  of  the  peace,  and  this  only  upon  the  ground  that  they 
are  personal  property.  If  this  wheat  was  sold  by  parol,  by  the 
defendant  to  the  plaintiff,  that  vested  in  him  a  good  title,  and 
the  possession  also,  until  it  was  time  to  harvest  it,  because  the 
law  could  not  require  him  to  take  manual  possession  of  it  till 
that  time.     To  have  done  so,  would  have  destroyed  it. 

The  second  instruction  quoted,  requires  no  comment.  It 
merely  repeats  what  the  statute  asserts,  that  a  parol  lease  of 
land  for  one  year  or  a  shorter  term  is  valid. 

The  third  instruction  asserts  the  familiar  principle,  that  for  a 
willful  trespass  the  jury  may  give  smart  money,  and  are  not  con- 
fined to  the  actual  value  of  the  wheat  taken. 

It  is  equally  clear,  that  the  fourth  quoted,  is  correct.  Ko  one 
has  a  right  to  commit  a  trespass  upon  another,  and  then  charge 
him  for  it.  If  it  was  the  plaintiff's  wheat  before  it  was  cut,  it 
continued  so  after  it  was  cut  and  hauled  to  the  market,  and  was 
so  when  sold.  At  that  time,  the  plaintiff  might  have  brought 
replevin  for  it.  But  it  is  enough  to  say,  that  the  tort  feasor 
can,  by  the  tortuous  act,  acquire  no  claim  to  compensation  from 
the  injured  party.  At  the  best,  it  is  labor  lost.  And  this  is  all 
which  need  be  said  upon  the  exception  taken  to  the  refusal  of  the 
court,  to  give  the  following  instruction  asked  for  the  defendant : 
"That  the  law  is  in  this  case,  that  if  the  jury  believe,  from 
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the  evidence,  that  the  defendant  cut  and  carried  away  the  stand- 
ing wheat  of  the  plaintiff,  from  the  premises  of  the  plaintiff, 
described  in  the  declaration,  that  the  rule  of  damages  therefor 
is  the  value  of  the  wheat  as  it  stood  on  the  said  time  of  the  tres- 
pass, and  that  in  addition  thereto,  the  jury  are  authorized  to 
give  such  exemplary  damages  as  in  their  judgment  is  right  and 
just,  considering  the  circumstances  under  which  the  same  was 
done."  If  it  was  the  plaintiff's  wheat  after  it  was  cut,  he  was 
entitled  to  its  value  after  it  was  in  that  condition,  and  was  not 
[*634]  necessarily  confined  to  its  value  at  the  time  it  was 
standing.  The  jury,  it  may  be,  might  have  taken  the  one  or 
the  other,  as  the  measure  of  value. 

Finally,  the  court  refused  the  following  instruction  asked  for 
the  defendant:  "  That  in  the  absence  of  evidence  of  the  time  of 
the  delivery  of  a  deed  of  conveyance  of  lands,  the  time  the  deed 
was  filed  for  record  in  the  county  where  the  land  lies,  is  prima 
facie  the  time  of  delivery  of  the  same  between  the  parties."  This 
asserts  an  unheard-of  proposition  of  law.  There  is  not  one  case 
in  ten  thousand  where  the  delivery  of  the  deed  and  the  filing  of 
the  same  for  record  are  simultaneous  acts.  The  instruction  was 
properly  refused. 

Several  questions  were  reserved  during  the  examination  of 
the  witnesses,  none  of  which  do  we  deem  it  necessary  to  notice, 
except  the  one  first  considered. 

The  judgment  is  afiii-med. 

Judgment  affirmed. 


Elburt  Marcy,  Appellant,  v.  William  Taylor,  Ap- 
pellee. 

APPEAL  FROM  KENDALL. 

In  an  action  for  trespass  to  land,  where  the  issue  presented  is,  whether  the 
fence  removed  was  or  not  in  a  highway,  it  is  erroneous  to  instruct  the  jury 
so  as  to  take  from  their  consideration  the  evidence  which  went  to  estab- 
lish the  fact  that  the  fence  was  in  the  highway. 
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Any  person  may  remove  a  fence  erected  across  a  highway,  without  being 

guilty  of  a  trespass. 
Dedication  of  a  highway  may  be  proven  in  various  waysj  as,  by  grant,  by 

user,  or  by  the  acts  and  declarations  of  the  owner.    No  particular  length  of 

time  is  necessary  for  evidence  of  dedication. 
The  acceptance  of  a  dedication  of  a  highway,  by  the  public,  may  be  shown 

by  user,  or  by  the  acts  of  public  officers,  repairing  and  keeping  it  up, 

though  the  latter  evidence  of  acceptance  is  not  essential. 

"William  Taylor,  on  the  Tth  day  of  September,  1855,  filed 
in  Kendall  Circuit  Court  a  declaration  in  trespass,  quare  clau- 
sumf regit. 

Pleas:  First,  not  guilty;  second,  a  public  highway;  third, 
quit  claim  to  public  for  highway  from  owners  of  land ;  fourth, 
setting  forth  the  proceedings  for  a  highway. 

Eej)lication  to  county  d&  injuria. 

There  was  a  trial,  and  verdict  for  plaintiff  for  fifty  cents ; 
motion  for  new  trial  overruled,  and  an  appeal  taken. 

The  cause  was  heard  before  Hollister,  Judge,  and  a  [*635  ] 
jury,  at  October  term,  1857,  of  the  Kendall  Circuit  Court.  The 
evidence  is  given  substantially  in  the  opinion  of  the  court. 

B.  r.  Parks,  and  Leland  &  Leland,  for  Appellant. 

Glover  &  Cook,  for  AppUee. 

"Walker,  J.  It  appears,  from  the  evidence  in  this  case,  that 
Samuel  Jenkins,  in  his  lifetime,  was  in  possession  of  and  claimed 
to  be  the  owner  of  a  tract  of  land,  along  the  east  side  of  which 
there  was  a  traveled  road,  about  which  there  was  no  dispute. 
And  that  during  his  life,  for  the  purpose  of  having  a  branch  road 
running  east  and  west  into  the  first  named  road,  he  left  out, 
when  he  fenced  his  premises,  a  strip  of  two  rods  in  width,  on 
the  south  side  of  his  field,  for  this  cross  road.  It  further  ap- 
pears that  the  appellant  owned  and  occupied  land  south  of  the 
west  end  of  Samuel  Jenkins'  land,  which  adjoined  on  the  north, 
and  that  Henry  Jenkins,  a  son  of  Samuel  Jenkins,  owned  land 
east  of  appellant's  tract  first  named,  and  that  two  rods  had  been 
left  out  on  the  north  side  of  Henry  Jenkins'  and  appellant's 
tracts,  making  an  open  space  of  four  rods  in  width,  opening  into 
the  first  named  road,  running  north  and  south,  on  the  east  side 
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of  tliese  tracts  of  land.  That  Samuel  Jenkins  died,  leavino- 
Celestia  Jenkins  liis  widow,  and  Henry  Jenkins,  John  Jenkins, 
Thomas  Jenkins  and  Jane  Scott,  wife  of  William  Scott,  his  chil- 
dren and  heirs.  That,  after  the  death  of  Samuel  Jenkins,  the 
road  commissioners  laid  out  and  established  this  as  a  public  road, 
while  the  lands  belonged  to  the  heirs  of  Samuel  Jenkins. 
That  Henry  Jenkins  purchased  Thomas  Jenkins'  interest  in  the 
premises ;  that  William  Scott  purchased  John  Jenkins'  interest. 
That  Henry  and  Scott  released  the  damages  sustained  by  the 
location  of  the  road,  and  that  the  widow  also  joined  in  the  re- 
lease. That  Henry  Jenkins  and  Scott  purchased  of  the  other 
heirs  about  the  time  they  executed  the  release  of  the  damages. 
That  Henry  Jenkins  and  William  Scott  conveyed  to  appellee,  in 
the  winter  or  spring,  after  the  road  was  laid  out.  That  it  was 
not  fenced  when  it  was  laid  out.  That  appellee  erected  the 
fence,  which  apj)ellant  pulled  down  at  the  mouth  of  this  branch 
road,  where  it  entered  the  main  road,  and  eight  feet  in  the  last, 
named  road.  That  Samuel  Jenkins,  in  his  lifetime,  intended  to 
have  this  as  a  branch  road;  had  built  a  fence  along  it  for  a  road, 
and  built  a  fence  part  of  the  way  on  the  opposite  side  for  it;  had 
built  his  house  fronting  it.  It  was  traveled  before  it  was  laid 
out,  and  in  Samuel  Jenkins'  lifetime ;  and  after  it  was  laid  out,  it 
was  opened  and  was  traveled.  Both  roads  were  open  when  ap- 
[*636  ]  pellee  took  possession  of  the  premises.  The  jury  found 
a  verdict  against  appellant,  and  a  judgment  was  rendered  against 
him  for  costs,  from  which  he  appeals  to  this  court. 

The  court  was  asked  to  give  a  large  number  of  instructions. 
Most  of  those  which  were  objected  to,  were  only  a  repetition  of 
the  same  principle;  but  it  will  be  necessary  to  examine  some  of 
them,  in  determining  the  legal  propositions  they  contain.  The 
first  instruction  which  was  given  for  the  plaintiff  below  is  as 
follows:  "The  action  of  trespass  is  a  possessory  action,  de- 
pending on  the  possession;  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  committed  the  trespass  complained  of, 
on  land  in  possession  of  plaintiff,  it  is  immaterial,  so  far  as  tlie 
right  to  recover  is  concerned,  whether  he  had  title  to  the  prem- 
ises or  not."  As  an  abstract  proposition,  it  is  true,  that  a  per- 
son in  the  actual  peaceable  possession  of  property  is  jpriraa  facie 
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the  owner,  and  has  a  right  to  recover  for  injuries  and  trespasses 
it  may  sustain;  but  in  this  ease,  defendant  below  justified  that 
tlie  I'ence  wliich  he  tore  down  was  in  a  public  highway,  which 
gave  him  a  right  to  remove  the  same.  The  replication  denied 
that  it  was  in  a  public  highway;  and  that  was  the  issue  being 
tried.  There  was  evidence  tending  strongly  to  show  that  this 
fence  was  out  eight  feet  in  the  public  road  running  north  and 
south,  and  which  was  not  denied  to  be  a  public  highway.  Kow 
if  the  fence  was  in  that  road,  the  plaintiff  clearly  had  no  right 
to  erect  the  fence,  take  possession  and  appropriate  the  highway 
to  his  own  use,  and  any  person  might  remove  it  and  pass  along 
the  highway.  6  Bacon's  Abr.,  tit.  Highways,  Letter  E.  This 
instruction  took  from  the  consideration  of  the  jury  all  the  evi- 
dence which  tended  to  show  that  the  fence  was  in  that.  road. 
This  instruction  was,  in  that  respect,  too  broad,  and  should  have 
been  modified. 

The  seventh  instruction  given  by  the  court  for  the  plaintiff 
below,  was:  "That  to  constitute  or  establish  a  road,  a  public 
road  by  dedication,  it  is  necessary  that  the  owner  grant  the  land 
to  the  public  for  that  purpose,  and  that  it  has  been  accepted  by 
the  commissioners,  recognized  by  them,  and  worked  and  kept  in 
repair  by  them  and  others,  whose  duty  it  was  to  repair  public 
roads."  A  dedication  for  a  highway  may  be  proven  in  various 
ways;  it  may  be  established  by  a  written  grant,  by  long  and 
uninterrupted  user,  or  by  the  acts  and  declarations  of  the  owner 
of  the  premises.  But,  to  be  availing,  it  must  be  made  with 
intent  to  declicate.  The  mere  acting  so  as  to  lead  persons  to 
the  supposition  that  the  way  is  dedicated,  will  not  amount  to  a 
dedication,  if  there  be  any  agreement  which  explains  the  trans- 
action; but  otherwise,  if  unexplained.  Barraclatigh  v.  Johnson, 
8  Adol.  &  Ellis,  99.  It  seems  to  be  well  settled  that  no  par- 
ticular time  is  necessary  for  evidence  of  dedication;  it  [*637] 
is  not,  like  a  grant,  presumed  from  length  of  time.  If  the  act 
of  dedication  be  unequivocal,  it  may  take  place  immediately- 
Wlien  it  is  dedicated  to  the  public,  and  accepted  by  them,  it 
then  becomes  a  highway.  And  acceptance  may  be  shown  by 
nser  by  the  public,  as  by  travel,  or  by  the  acts  of  the  public 
officers  in  repairins:  and  keeping  it  up.     But  it  cannot  be  es- 
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sential  to  the  acceptance  that  they  should  repair  the  road,  for  it 
might  never  require  repairs.  Any  other  act  on  the  part  of  the 
public  which  manifests  an  intention  to  accept,  such  as  public 
travel  and  use  as  a  highway,  is  as  satisfactory  evidence  of  ac- 
ceptance as  repairs  by  the  officers.  There  was  evidence  in  this 
case  which  was  proper  to  have  been  submitted  to  the  jury,  to 
determine  whether  there  had  been  a  dedication  by  Samuel 
Jenkins  in  his  lifetime,  and  an  acceptance  by  the  public,  without 
requiring  evidence  of  repairs  by  the  road  commissioners.  If 
there  was  such  a  dedication  and  acceptance  before  appellee 
purchased,  he  took  it  with  the  incumbrance,  and  would  have  no 
right  to  resume  the  possession  as  against  the  public.  This  in- 
struction was  also  too  broad. 

For  these  errors  the  judgment  of  the  court  below  must  be 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Nicholas  P.  Iglehart,  Appellant,  v.  James  T.  Hobaet 

et  al.,  Appellees. 

appeal  from  cook  county  court  of  common  pleas. 

In  an  action  upon  a  foreign  record,  it  is  not  a  variance  to  declare  for  $1,667.86, 
if  the  evidence  shows  that  the  damages  were  assessed  at  $1,654.33,  and 
that  plaintiifs  should  recover  their  said  damages  and  costs,  taxed  at  $18.53. 
Defendant's  costs  do  not  go  to  the  plaintiff,  and  are  no  part  of  the  judg- 
ment. 

A  memorandum,  which  was  probably  made  by  the  clerk  for  his  convenience, 
and  which  does  not  disturb  the  judgment,  will  not  be  regarded. 

This  was  an  action  upon  a  judgment  record,  from  the  State 
of  Ohio.  The  facts  necessary  for  a  full  understanding  of  the 
disputed  points,  will  be  found  in  the  opinion  of  the  Chief  Jus- 
tice. 

The  cause  was  heard  before  J.  M.  "Wilson,  Judge,  at  the 
June  term,  1856,  of  the  Cook  county  Court  of  Common  Pleas. 
So  much  of  the  record  of  the  court  in  Ohio  as  does  not  appear 
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in  the  opinion,  is  appended;  as  also  tlie  orders  thereon  in  the 
Common  Pleas. 

Pleas  at  the  Court  House,  in  Cincinnati,  in  the  county  of 
Hamilton,  and  State  of  Ohio,  of  the  Commercial  Court  [*638] 
of  Cincinnati,  at  the  January  term  thereof,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty,  begun  and  held  on 
Monday,  the  seventh  day  of  January,  in  the  year  aforesaid,  be- 
fore the  Hon.  Thomas  M.  Key,  sole  judge  of  said  court. 

James  T.  Hobakt  and  Francis 
Richardson,  partners,  under 
the  name  of  Hobart  &  Rich- 
ardson, and  Aaron  S.  Bowen 
and  David  A.  Enghart,  part- 
ners, under  the  name  of  Bowen 

&  Co.,  for  the  use  of  Lucy  D.  )  In  a  Plea  of  Assumpsit. 

Barrett, 

vs. 

Nicholas  P.  Iglehart  and 
John  S.  Iglehart,  partners, 
under  the  name  of  Iglehart, 
Bros.  &  Co. 

Be  it  remembered,  that  heretofore,  that  is  to  say,  on  the 
twenty-ninth  day  of  January,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty-nine,  came  the  said  James  T.  Hobart  and 
Francis  Richardson,  partners,  under  the  name  of  Hobart  & 
Richardson,  and  Aaron  S.  Bowen  and  David  A.  'Enghart,  part- 
ners, under  the  name  of  Bowen  &  Co.,  for  the  use  of  Lucy  D. 
Barrett,  by  Messrs.  Morris  and  Rairden,  their  attorneys,  and 
sued  out  of  the  Commercial  Court  of  Cincinnati,  then  in  session, 
at  the  January  term  thereof,  in  the  year  aforesaid,  before  tlie 
Hon.  Thomas  M.  Key,  judge  thereof,  a  certain  writ  of  sum- 
mons against  the  said  Nicholas  P.  Iglehart  and  John  S.  Igle- 
liart,  partners,  under  the  name  of  Iglehart,  Bros.  &  Co.,  in  a 
plea  of  assumpsit,  returnable  forthwith,  which  writ,  together 
with  the  indorsement,  is  in  the  words  and  figures  following,  to 
wit: 

THE  STATE  OF  OHIO,  \ 

HAMILTON   COUNTY.  )       ' 

To  Joseph  Cooper,  Esq.,  Sheriff  of  our  said  County,  greeting: 

You  are  hereby  commanded  to  summon  Nicholas  P.  Iglehart  and  John  S. 
Iglehart,  partners,  under  the  name  of  Iglehart,  Brothers  &  Co.,  if  they  shall 
be  found  in  your  baUiwick,  to  be  and  appear  before  the  Hon.  Thomas  M. 
Key,  judge  of  the  Commercial  Court  of  Cincinnati,  in  and  for  said  county, 
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forthwith,  to  answer  unto  James  T.  Hobart  and  Francis  Richardson,  part- 
ners, under  the  name  of  Hobart  &  Richardson,  and  Aaron  S.  Bowen  and 
David  A.  Enghart,  partners,  under  the  name  of  Bowen  &  Co.,  for  the  use  of 
Lucy'D.  Ban-ett,  in  an  action  of  assumpsit,  to  the  damage  of  the  said  plain- 
tiffs, ten  thousand  dollars,  as  is  said,  and  have  you  then  and  there  this  writ. 

In  witness  whereof,  I  have  hereunto  set  my  hand 

rsea]  of  the  Commercial-!        and  affixed  the  seal  of  the  said  ccflirt  at  Cincin- 
L     Court,  Cincinnati.     J  •     n  •     ^^  i     n 

nati,  this  29th  day  of  January,  A.  D.  1849. 

EDWARD  P.   CRANCH, 

Clerk  of  the  Com.  Comi,  of  Cincinnati, 

By  E.  Page,  Deputy. 

[*639']  Summons  in  assumpsit  for  goods  sold  and  delivered, 
money  lent,  work  done,  etc.,  amounting  to  the  sum  of  $8,250; 
amount  due,  $2,345;  damages,  $10,000. 

And  afterwards,  to  wit,  on  the  twenty-seventh  day  of  Febru- 
ary, in  the  year  last  aforesaid,  during  the  term  last  aforesaid  of 
said  court,  the  said  writ  was  returned  to  the  court  aforesaid  by 
the  said  sheriff,  indorsed  as  follows,  to  wit: 

1849,  Feb.  8.  Served  Nicholas  P.  Iglehart,  by  copy,  personally,  and  John 
S.  Iglehart  by  copy  left  at  residence.  JOSEPH  COOPER,  Sheriff. 

E.  T.  Carson,  Deputy. 

And  afterwards,  during  the  term  last  aforesaid  of  said  court, 
this  cause  was  continued  till  the  next  term  thereof.  And  after- 
wards, to  wit,*  on  the  twenty-seventh  day  of  February,  in  the 
year  last  aforesaid,  came  the  plaintiffs,  by  their  said  attorneys, 
and  filed,  in  the  clerk's  office  of  said  court,  their  declaration 
against  the  defendants  in  the  words  and  figures  following,  to  wit: 

The  State  op  Ohio,  Hamilton  County. 

THE  COMMERCIAL  COURT  OF  CINCINNATL 
january  term,  a.  d.  1849. 
Hamilton  County,  sct: 

James  T,  Hobart  and  Francis  Richardson,  late  partners, 
under  the  name  of  Hobart  &  Richardson,  and  Aaron  S.  Bowen 
and  David  A.  Enghart,  late  partners,  under  tlie  name  of  Bowen 
&  Co.,  complain  of  iN'icholas  P.  Iglehart  and  John  S.  Iglehart, 
partners,  under  the  name  of  Iglehart,  Brothers  &  Co.,  in  a  plea 
of  assumpsit.  For  that  the  said  defendants  heretofore,  to  wit, 
on  the  first  day  of  January,  1849,  at  the  said  county,  were  in- 
debted to  the  said  plaintiffs  in  the  sum  of  eight  thousand  two 
hundred  and  fifty  dollars,  for  goods  sold  and  delivered  by  the 
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plaintiffs  to  the  defendants  at  tlieir  request;  and  in  the  like  sum 
for  work  done  and  materials  furnished  by  the  said  plaintiffs  to 
and  for  the  defendants,  at  their  request;  and  in  the  like  sum 
for  money  lent  to  the  defendants  at  their  request,  by  the  plain- 
tiffs ;  and  in  the  like  sum  for  money  had  and  received  by  the 
defendants  to  the  plaintiffs'  use ;  and  in  the  like  sum  for  money 
paid  by  the  plaintiffs  for  the  defendants,  at  their  reqiiest;  and 
being  so  indebted,  the  said  defendants  afterwards,  to  wit,  on  the 
day  and  year,  and  at  the  county  aforesaid,  in  consideration 
thereof,  promised  to  pay  the  said  several  sums  of  money  abov^e 
sjDecified  when  thereto  requested. 

Yet  the  said  defendants,  although  often  so  requested,  have 
not  paid  the  several  sums  of  money,  or  either  or  any  part  there- 
of, but  so  to  do  have  hitherto  wholly  refused,  and  still  refuse, 
to  the  plaintiffs'  damage,  ten  thousand  dollars,  and  they 
sue,  etc. 

And  the  defendants  were  ruled  to  plead  to  the  said  [  ^640  ] 
declaration  by  the  twelfth  day  of  March,  in  the  year  last  afore- 
said, of  eighteen  hundred  and  forty-nine. 

And  afterwards,  to  wit:  on  the  twelfth  day  of  March,  in  the 
year  last  aforesaid,  came  the  defendants,  by  Messrs.  Spencer  and 
Cor\vine,  their  attorneys,  and  Hied  in  the  said  clerk's  office,  their 
plea  to  the  said  declaration,  in  the  words  and  figures  following, 
to  wit: 


iTetal.,  ^ 

ads.  >  Commercial  Court  of  CincinnatL 

)SON.        ) 


Nicholas  P.  iGLEHARxe^a^, 
ads. 
Hobart  &  Richardson.      )  January  Term,  1849. 

And  the  said  defendants,  by  Spencer  &  Corwine,  come  and 
defend  the  wrong  and  injiiry,  when,  etc.,  and  say  that  they 
did  not  undertake  and  promise,  in  manner  and  form  as  said 
plaintiffs  have  declared  against  him,  and  this  he  prays  may  be 
inquired  of  by  the  country,  and  the  plaintiffs  do  the  like. 

And  afterwards,  to  wit:  at  the  April  term  in  the  year  last 
aforesaid,  of  the  said  court,  held  before  the  judge  aforesaid,  this 
cause  was  continued  till  next  term. 

And  afterwards,  to  wit:  at  the  July  term,  in  the  year  last 
aforesaid,  of  the  said  court,  this  cause  was  continued. 

And  afterwards,  to  wit:  on  the  fourteenth  day  of  November, 
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ill  the  year  eighteen  hundred  and  forty-nine,  during  the  October 
term  in  the  same  year,  of  the  said  court,  held  before  the  judge 
aforesaid,  came  the  parties,  and  there  also  came  a  jury,  to  wit: 
James  Chambers,  Garret  Yanansdal,  Charles  Sargent,  Nicholas 
Schoonmaker,  Sylvester  Fries,  John  A.  Davis,  Lewis  Coriell, 
John  Greiner,  John  Thompson,  John  C.  Brown,  Tunis  Brewer, 
David  L.  Rusk,  who,  being  duly  impaneled  and  sworn  to  try 
the  issue  joined,  retired  under  the  instructions  of  the  court; 
return  their  verdict,  and  say:  We,  the  jury,  find  the  issue  joined 
for  the  plaintiffs,  and  assess  their  damages  at  (  $1,654.33  )  six- 
teen hundred  and  fifty-four  dollars  and  thirty-three  cents;  and 
the  court  assess  the  jury  fee  at  six  dollars. 

Therefore,  it  is  considered  that  the  plaintiffs  recover  of  their 
defendants  their  said  damages  and  their  costs,  herein  expended, 
taxed  at  thirteen  dollars  and  fifty-three  cents.  Defendants' 
costs,  four  dollars  and  three  cents. 

And  now,  at  this  day,  come  the  said  plaintiffs,  by  H  T. 
Helm,  their  attorney,  and  the  said  defendant,  by  Arnold,  Ear- 
ned &  Lay,  his  attorneys,  also  comes,  and  upon  agreement  of 
parties,  the  trial  of  this  cause  was  submitted  to  the  court,  with- 
out the  intervention  of  a  jury,  and  the  court  having  heard  the 
proofs  and  allegations  submitted,  and  being  fully  advised,  now 
finds  the  said  defendant  to  owe  and  be  indebted  to  said  plain- 
tiffs in  the  sum  of  one  thousand  six  hundred  and  sixty-seven 
[*641]  dollars  and  eighty-six  cents,  debt,  and  assesses  the 
damages  herein  to  the  sum  of  nine  hundred  and  twenty-four 
dollars  and  ninety-five  cents. 

Therefore,  it  is  considered,  that  said  plaintiff,  for  the  use  of 
Alexander  Ingram,  as  aforesaid,  do  have  and  recover  of  said 
defendant  their  debt  of  one  thousand  six  hundred  and  sixty- 
seven  dollars  and  eight-six  cents,  and  also  their  damages  of 
nine  hundred  and  twenty-four  dollars  and  ninety-five  cents,  in 
form  so  as  aforesaid  by  the  court  here  assessed,  and  also  their 
costs  and  charges  in  this  behalf  expended,  and  have  execution 
therefor. 

And  the  parties  to  this  cause,  by  their  attorneys,  submit  the 
motion  for  a  new  trial  herein,  and  after  argument  had  thereon, 
and  being  fully  advised,  the  court  overrules  said  motion;  where- 
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upon  the  defendant  enters  his  exceptions  to  such  ruling  by  the 
court,  and  prays  an  appeal. 

Aknold,  Lakned  &  Lay,  for  Appellant. 

Henry  T.  Helm,  for  Appellees. 

Caton,  C.  J.  The  only  question  in  this  case,  is,  whether 
there  was  a  variance  between  the  judgment  declared  on,  and 
the  one  offered  in  evidence.  The  declaration  is  on  a  judgment 
for  $1,667.86. 

The  record  offered  in  evidence  recites  the  verdict  and  judg- 
ment as  follows: 

"  We,  the  jury,  find  the  issue  joined  for  the  plaintiffs,  and 
assess  their  damages  at  ($1,654.33)  sixteen  hundred  and  fifty- 
four  dollars  and  thirty-three  cents;  and  the  court  assess  the 
jury  fee  at  six  dollars. 

Therefore,  it  is  considered  that  the  plaintiffs  recover  of  the 
defendants  their  said  damages  and  their  costs,  herein  expended, 
taxed  at  thirteen  dollars  and  fifty-three  cents.  Defendants' 
costs,  four  dollars  and  three  cents." 

The  damages  assessed  by  the  jury,  $1,654.33,  and  the  plain- 
tiffs' costs,  $13.53,  together  amount  to  the  sum  of  $1,667.86, 
which  corresponds,  precisely,  with  the  sum  averred  in  the  declar- 
ation to  be  the  amount  of  the  judgment  declared  on.  The 
defendants'  costs  mentioned  at  the  foot  of  the  judgment,  did  not 
go  to  the  plaintiff,  and  are  no  part  of  the  judgment,  either  in 
the  terms  of  the  judgment,  or  in  legal  effect. 

After  the  entiy  of  the  judgment  above  recited,  the  record 
proceeds  as  follows: 

"And  afterwards,  to  wit,  on  the  thirty -first  day  of  December, 
in  the  year  last  aforesaid,  during  the  term  last  aforesaid  of  said 
court,  on  motion  of  defendants,  leave  is  given  to  enter  [  *642  ] 
a  motion  to  set  aside  said  judgment,  and  for  a  new  trial,  wliicli 
motion  is  entered,  and  is  ordered  by  the  court  to  stand  con- 
tinued. 

And  afterwards,  to  wit,  on  the  twenty-ninth  day  of  March 
in  the  year  of  our  Lord  eighteen  hundred  and  fifty,  during  the 
January  term,  in  the  same  year,  of  the  said  court,  held  before 
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the  Honorable  Thomas  M.  Key,  judge  thereof,  this  cause 
came  on  to  be  heard  on  defendants'  motion,  pontinued  from  the 
last  term,  to  set  aside  said  judgment  rendered  at  the  last  term 
of  this  court;  and  the  court  overruled  said  motion. 

Damages,  -        .        .         .         $1,654.33 

Costs,      ------  17.56 

Interests  from  1st  October,  1849, 

Costs  on  execution,       -        -        -        -  2.50 " 

This  subsequent  entry  does  not,  in  the  least,  disturb  the 
judgment  previously  entered.  After  the  motion  for  a  new  trial 
was  overruled,  that  remained  the  same  as  it  was  originally  en- 
tered; and  the  figures  at  the  bottom  of  the  entry  of  the  order 
overruling  the  motion,  do  not  purport  to  be  any  part  of  the 
judgment,  or  even  of  the  record  itself,  for  they  do  not  appear 
to  have  been  there  placed  by  the  order  of  the  court.  They 
rather  seem  to  be  a  memorandum,  made  by  the  clerk,  probably, 
for  his  own  convenience. 

We  think  the  judgment  was  right  and  should  be  affirmed. 

Judgment  affirmed. 


Nicholas  P.  Iglehaet,  Appellant,  v.  Lucy  D.  Barrett, 
for  use  of,  etc.,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 
Arnold,  Larned  &  Lay,  for  Appellant. 
Henry  T.  Helm,  for  Appellee. 

Caton,  C.  J.  This  record  presents  precisely  the  same  ques- 
tion as  that  decided  in  Iglehart  v.  Hohart,  ante,  637,  differing 
only  in  amounts  of  figures,  and  for  the  reason  there  assigned, 
the  judgment  is  affirmed. 

Judgment  affirmed. 


766 


APEIL  TERM,  185S.  643 

Weese  v.  The  People. 


Samuel  Weese,  Appellant,  v.  The  People,  Ap-  [*643  ] 

pellees. 

APPEAL  FROM  KNOX. 

Tlie  surrender  of  the  principal  in  a  recognizance,  by  his  surety,  and  the  dis  - 
charge  of  the  surety,  does  not  release  the  principal  from  the  effect  of  a  for- 
feiture of  his  recognizance. 

A  judgment  upon  a  forfeiture  of  recognizance,  that  the  people  recover  the 
amount  specified,  and  which  then  awards  a  scire  facias  to  show  cause  why 
judgment  and  execution  should  not  be  had  on  the  recognizance,  although 
declaring  more  than  is  usual  on  a  judgment  of  forfeiture,  is  not  a  final  re- 
covery. 

This  was  a  scire  facias  upon  a  recognizance  tried  in  the  Knox 
Circuit  Court,  before  Thompson,  Judge,  at  the  October  terin, 
1857.  The  recognizance  was  entered  into  on  the  13tli  day  of 
February,  A.  D.  1856,  before  the  Circuit  Court  of  Fulton  county. 

An  indictment  for  arson  was  pending  in  that  county,  against 
Weese,  and  the  recognizance  was  entered  into  by  Samuel  Weese, 
as  principal,  and  William  S.  Weese,  as  surety,  in  the  sum  of 
$1000,  conditioned  for  the  appearance  of  Samuel  Weese,  before 
'  the  Circuit  Court  of  the  county  of  Knox,  on  the  fourth  Monday 
of  April  next, "  to  await  and  abide  the  issue  of  said  court,  in  a 
matter  now  pending  and  undetermined,  wherein  the  people  of 
the  State  of  Illinois  are  plaintiffs,  and  Samuel  Weese  is  defend- 
ant, on  an  indictment  for  arson,  etc." 

The  balance  of  the  recognizance  is  in  the  usual  form. 

The  record  sets  forth,  that  the  indictment  for  arson  was 
brought  into  the  Knox  Circuit  Court  by  change  of  venue  from 
Fulton  county. 

At  the  April  term  of  the  Knox  Circuit  Court,  A.  D.  1856,  the 
following  judgment  was  entered  in  said  cause: 

The  People  op  the  State  of  Illinois        ) 

rs.  >  Arson — Change  of  Venue. 

Samuel  Weese.  ) 

This  day  came  the  people  aforesaid,  by  A.  M.  Craig,  State's 
attorney,  and  the  said  Samuel  Weese,  the princij)al  herein,  being 
three  times  solemnly  called,  came  not,  but  made  default,  and 
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William  S.  Weese,  his  security  herein,  being  three  times  solemn- 
ly called  in  open  conrt,  to  appear  and  produce  the  body  of  the 
said  Samuel  Weese,  but  did  not  appear  or  produce  the  body  of 
the  said  Samuel  Weese,  but  also  made  default;  hereupon,  it  is 
considered  by  the  court,  that  the  recognizance  of  the  said  Sam- 
uel Weese,  as  principal,  and  William  S.  Weese,  his  security 
lierein,  heretofore  taken  and  by  them  jointly  and  severally  en- 
tered into,  and  for  which  they  were  jointly  and  severally  bound, 
be  taken,  held  and  declared  as  forfeited.  Therefore,  it  is  con- 
[■^^644]  sideredby  the  court  now  here,  that  the  said  people  of  the 
State  of  Illinois  have  and  received  of  the  said  Samuel  Weese  and 
William  S.  Weese,  the  recognizors  herein,  the  sum  of  one  thou- 
sand dollars,  the  amount  of  their  said  recognizance.  And  it  is 
further  ordered  by  the  court,  that  a  wi"it  of  scire  facias  issue 
herein,  directed  to  the  sheriff  of  Fulton  county,  returnable  to  the 
next  term  of  this  court,  commanding  him  to  summons  the  said 
Samuel  Weese  and  William  S.  Weese,  personally  to  be  and  ap- 
pear before  the  Circuit  Court  of  Knox  county,  on  the  first  day 
of  the  next  term  thereof,  to  be  holden  at  the  court  house  in  the 
city  of  Knoxville,  on  the  fourth  Monday  of  September  next,  then 
and  there  to  show  cause,  if  any  they  have,  why  final  judgment 
should  not  be  rendered  against  them  for  the  amount  of  their  re- 
cognizance aforesaid,  and  costs,  and  why  execution  should  not  is- 
sue thereon  for  the  same. 

A  scire  facias  was  issued  upon  this  recognizance. 

On  the  26th  day  of  September,  A.  D.  1855,William  S.Weese, 
the  security  in  the  recognizance,  came  into  open  court,  and  sur- 
rendered his  i^rincipal,  and  he  was  ordered  by  the  court  into  the 
custody  of  the  sheriff;  whereupon,  the  counsel  for  the  defendant 
moved  for  the  discharge  of  the  principal  and  security;  but  the 
court  ordered  the  release  of  the  surety,  upon  payment  of  the 
costs,  and  refused  to  discharge  the  principal. 

At  the  October  term,  A.  D.  1857,  the  defendant  filed  the 
following  pleas: 

And  the  said  defendant,  Samuel  Weese,  comes  and  shows 
cause,  before  the  court  here,  why  execution  should  not  issue  on 
the  said  scire  facias  mentioned. 

1.  And  for  plea  thereto,  says:  The  said  people  ought  not  to 
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liave  their  said  execution,  because  he  says  that  there  is  not,  and 
has  not  been,  any  such  indictment  lawfully  pending  in  the  said 
Circuit  Court  of  said  Fulton  county,  as  in  said  writ  of  scire  fa- 
cias is  alleged.  And  this  said  Samuel  prays  may  be  inquired  of 
by  the  court  here ;  wherefore,  he  prays  judgment  of  the  court, 
whether  said  people  ought  to  have  their  said  execution,  or  main- 
tain their  said  action  on  said  writ  of  scire  facias^  etc. 

2.  And  for  further  plea  in  this  behalf,  the  said  defendant, 
Samuel  "VVeese,  says,  actio  non,  because  he  says  there  is  no  such 
record  of  any  such  cause  or  indictment  against  the  said  Samuel 
Weese,  as  by  said  writ  is  alleged  or  sujjposed. 

3.  And  for  further  plea  in  this  behalf,  the  said  defendant, 
Samuel  Weese,  says,  actio  non,  because  he  says  that  heretofore, 
to  wit:  on  the  26th  day  of  September,  A.  D.  1856,  and  before 
the  judgment  upon  said  scire  facias,  at  the  September  term  of 
the  Circuit  Court  in  and  for  the  county  of  Knox  and  State  of 
Illinois,  said  defendant  delivered  himself  up  in  open  court,  and 
surrendered  himself  to  said  court,  in  discharge  and  satis-  [  •'"645  ] 
faction  of  said  recognizance ;  whereupon,  said  court  ordered  that 
William  S.  Keese,  the  surety  of  said  defendant,  be  discharged 
from  said  recognizance,  upon  payment  of  cost,  which  cost  de- 
fendant then  and  there  paid,  as  appears  by  the  record  of  said 
court,  now  ready  to  be  produced.  And  this  he  is  ready  to  veri- 
fy; wherefore,  etc. 

4.  And  for  further  plea  in  this  behalf,  the  said  Samuel  Weese 
says,  actio  non,  because  he  says  that  heretofore,  to  wit,  on  the 
26th  day  of  September,  A.  D.  1856,  and  before  judgment  on  the 
scire  facias  herein,  at  a  term  of  the  Circuit  Court  in  and  for  the 
county  of  Knox  and  State  of  Illinois,  then  being  held  at  Knox- 
ville,  in  said  county,  the  said  Samuel  Weese  was  delivered  up 
and  sm-rendered  in  open  court,  to  said  court,  in  discharge  and 
satisfaction  of  said  recognizance,  and  was  then  and  there  ordered 
into  custody  by  said  court;  and  afterwards,  on  the  same  day, 
said  court  fixed  the  amount  of  bail,  on  the  same  indictment  upon 
which  defendant  was  recognized  in  this  case,  at  one  thousand 
dollars ;  whereupon,  defendant,  afterwards,  on  said  day,  in  open 
court,  entered  into  a  new  recognizance,  in  the  sum  of  one  thou- 
sand dollars,  with  William  Weese  as  security,  which  was  accept- 
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ed  by  said  court,  conditioned  for  his  appearance  at  the  next  term 
of  said  court,  to  answer  unto  the  same  indictment  for  which  the 
recognizances  in  this  case  were  made  and  had ;  whereupon,  said 
cause  (i.  e.  the  prosecution  for  arson,  which  was  then  pending), 
was  continued  to  the  next  term  of  said  court,  and  so  defendant 
saith  that  he  has  been  and  is  discharged  from  said  recognizance, 
and  this  he  is  ready  to  verify,  etc. 

5.  And  for  further  plea  in  this  behalf,  said  defendant,  Samuel 
"Weese,  saith,  actio  non,  because  he  says  that  heretofore,  to  wit, 
on  the  29th  day  of  April,  A,  D.  1856,  at  a  term  of  the  Circuit 
Court,  in  and  for  the  county  of  Knox,  and  State  of  Illinois, 
then  being  held  at  Knoxville  in  said  county,  said  Circuit  Court 
rendered  judgment  against  the  said  defendants,  on  the  same 
recognizance  now  sued  on :  "  That  the  said  people  of  the  State 
of  Illinois,  have  and  recover  of  the  said  Samuel  Weese  and 
William  S.  Weese,  the  sum  of  one  thousand  dollars,  the  amount 
of  their  said  recognizance. "  Which  j  udgment  was  and  is  founded 
on  the  same  recognizance,  set  forth  in  the  scire  facias  herein, 
as  will  more  fully  appear  by  the  record  thereof,  now  in  court, 
which  is  a  final  judgment;  wherefore,  etc. 

6.  And  for  further  plea  in  this  behalf,  the  said  Samuel  Weese 
says,  actio  non,  because  he  says  that  heretofore,  to  wit,  on  the 
26th  day  of  September,  A.  D.  1856,  at  a  term  of  the  Circuit 
Court,  in  and  for  the  county  of  Knox,  and  State  of  Illinois, 
then  being  held  at  Knoxville  in  said  county,  the  said  Samuel 
[*64:6]  Weese  was  delivered  up  in  court,  in  discharge  and  satis- 
faction of  the  judgment  described  in  said  scire  facias,  and  was 
then  and  there  ordered  into  custody  by  said  court,  to  answer 
said  indictment  for  arson,  and  the  said  court  did  then  and  there 
discharge  and  release  the  said  William  S.  Weese,  of  and  from 
said  judgment,  upon  payment  of  costs,  which  said  costs  were 
then  and  there  paid ;  wherefore,  the  said  Samuel  Weese  says  that 
said  judgment  is  discharged,  released  and  fully  satisfied,  as  to 
him,  and  this  he  is  ready  too  verify;  wherefore,  etc. 

At  the  same  term,  the  defendant  filed  his  motion  to  set  aside 
the  default  of  the  recognizance  against  defendant,  entered  at 
the  April  term,  A.  D.  1856,  "because  said  defendant  did,  on 
the  26th  day  of  September,  1856,  deliver  himself  up  in  open 
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court,"  in  discharge  of  said   recognizance.     This  motion  was 
overruled  by  the  court. 

The  i^laintilF  then  filed  his  demurrer  to  the  3rd,  4th  and  6th 
pleas  of  defendant. 

To  the  first  plea  plaintiff  filed  his  replication,  alleging  "  that 
there  has  been  and  was  an  indictment  lawfully  pending  in  the 
Circuit  Court  of  Fulton  county,  as  in  said  writ  is  alleged." 
Issue  was  joined  on  this  plea. 

To  the  second  plea  the  plaintifi*  replied,  that  there  was  such 
a  record  as  the  scire  facias  set  forth,  and  issue  was  joined. 

To  the  fifth  plea  plaintiff  replied,  that  there  was  no  such 
record  of  a  judgment  as  in  said  plea  is  alleged;  and  prayed 
the  judgment  of  the  court. 

The  demurrer  was  sustained  to  the  third,  fourth  and  sixth 
pleas,  and  the  defendant  stood  by  his  demurrer. 

A  jury  was  waived,  and  trial  had  by  the  court,  who  rendered 
judgment  for  the  people  for  one  thousand  dollars  and  costs. 

Wead  &  Williamson,  for  Appellant. 

GouDY  &  JuDD,  for  Appellees. 

Walker,  J.  The  first  question  presented  by  this  record  for 
our  consideration,  is,  whether  the  surrender  of  the  principal  in 
a  recognizance  by  his  security,  and  the  discharge  of  the  security, 
releases  the  principal  from  the  efiect  of  a  forfeiture  of  his 
recognizance.  The  doctrine  seems  to  be  well  settled  that  courts 
have  no  common  law  power  to  relieve  against  forfeitures  of  this 
kind.  Pate  v.  The  People^  15  111.  E.  223,  and  the  authorities 
cited.  At  common  law,  by  the  forfeiture  the  debt  became  abso- 
lute, and  courts  could  not  relieve  until  the  power  was  given  by 
statute  of  4  Geo.  3,  ch.  10,  which  has  never  been  adopted  in 
this  State.  But  our  legislature  has  changed  the  common  law 
by  the  196th  sec,  chap.  30,  E.  S.  1845,  187,  by  which  [*647] 
it  is  provided  that,  "  In  all  cases  of  bail  for  the  appearance  of 
any  person  charged  with  any  criminal  offense,  the  security  or 
securities  of  such  person  or  persons  may,  at  any  time  before 
judgment  is  rendered  upon  scire  facias  to  show  cause  why  ex- 
ecution should  not  issue  against  such  security  or  securities,  seize 
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and  suirender  such  person  or  persons  charged  as  aforesaid,  to  the 
sheriff  of  the  county  wherein  the  recognizance  shall  be  taken, 
and  it  shall  be  the  duty  of  such  sheriif  on  such  surrender,  and 
the  delivery  to  him  of  a  certified  copy  of  the  recognizance  by 
which  such  security  or  securities  are  bound,  to  take  such  person 
or  persons  so  charged  as  aforesaid  into  custody,  and  by  writing 
acknowledge  such    surrender,  and  thereupon  the  secnrity  or 
securities  shall  be  discharged  from  any  such  recognizance,  upon 
payment  of  all  costs  occasioned  thereby."     It  seems  to  be  ob- 
vious that  the  legislature  only  intended  to  release  the  security. 
The  language  used  will  bear  no  other  reasonable  construction. 
It  declares  that  the  security  shall  be  discharged  from  the  recog- 
nizance.    If  they  had  intended  to  release  both  principal  and 
security,  they  would  certainly  have  employed  very  diiferent  lan- 
guage.     "When  the  recognizance  is  entered  into,  both  principal 
and  security  become  bound,  and  the  legislature  only  provide  for 
the  release,  by  this  means,  of  the  security.     But  it  is  insisted 
that  a  release   of  one  of  several   joint   obligors,   releases   all. 
This  is  generally  true,  where   the  release  is  executed  by  the 
obligee,  but  is  not,  where  the  release  is  by  operation  of  law. 
Tooker  v.  Bennet,  3  Cain's  R.   5;  Nadin  v.  Battle  &  War- 
dell,  5  East  R.  147.      Under  a  similar  statute  to  ours  the  Su- 
preme Court  of  Indiana  have  held,  that  when  a  recognizance 
has  been  forfeited,  a  surrender  of  the  principal  by  the  security, 
while  it  discharges  the  security  does  not  discharge  the  princi- 
pal.    Lo?Tance  v.  The  State,  1  Carter  R.   359;   McGuire  v.  ** 
The  State,  5  Porter  (Ind.)  R.  65.     Any  other  construction 
would  defeat  the  object  of  the  legislature.     The  party  lias  the 
means  to  avoid  the  forfeiture,  and  if  he  fails  to  do  so,  it  is  at 
his  peril. 

If  was  urged  that  the  judgment  in  this  case  is  final,  and  not 
a  judgment  of  forfeiture,  and  that  this  proceeding  on  it  was 
erroneous.  The  order  shows  that  the  principal  and  his  security 
were  called,  and  failed  to  appear  according  to  the  condition  of 
the  recognizance,  and  that  it  was  declared  forfeited,  and  then 
proceeds  to  render  judgment,  that  the  people  recover  one  thou- 
sand dollars,  the  amount  of  their  recognizance,  and  then  awards 
a  scire  facias  to  show  cause  why  judgment  and  execution  should 
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not  be  liad  on  their  recognizance.  This  judgment  contains 
more  than  is  usual  in  a  judgment  of  forfeiture,  but  it  declares  the 
recognizance  forfeited,  and  awards  a  scAre  facias.  There  is  no 
award  of  execution,  and  under  it  a  fi.fa.  could  not  have  [*64:8] 
issued;  and  in  effect  it  is  only  a  judgment  of  forfeiture.  Though 
informal,  it  was  evidently  not  intended  as  a  final  recovery. 
When  the  defendant  and  his  security  entered  into  the  recogni- 
zance, they  acknowledged,  on  the  records  of  the  court,  that  they 
were  indebted  to  the  people  in  the  sum  of  one  thousand  dollars, 
and  when  the  forfeiture  took  place,  it  thereby  became  an  abso- 
lute judgment  against  the  defendants,  and  only  required  an  or- 
der of  the  court  awarding  execution.  This  order  of  the  court 
finding  the  amount  the  people  were  entitled  to  recover,  did  not 
change  the  rights  of  the  parties,  and  under  this  proceeding  the 
defendants  had  every  means  afforded  them  to  show  why  execu- 
tion should  not  issue.  "We  are  unable  to  see  that  the  defendant 
was  injured  in  the  slightest  degree  by  the  form  of  this  judg- 
ment; and  if  not,  he  has  no  right  to  complain.  We  are  unable 
to  discover  any  error  in  this  record,  and  are  therefore  of  the 
opinion  that  the  judgment  of  the  Circuit  Court  should  be  af- 
firmed. 

Judgment  affirmed. 


773 


INDEX. 


ABATEMENT. 

1.  An  attachment  proceeding  does  not  abate  by  the  death  of  the  defendant. 
Davis  et  al.  v.  Day  et  al.  386. 

See  Pleading. 

ACTION. 

1.  Action  of  trespass  will  lie  against  a  corporation.     St.  Louis,  Alton  and 

Chicago  Railroad  Conipanij  v.  Dalbij,  353. 

2.  An  attachment  proceeding  does  not  abate  by  the  death  of  the  defendant. 

Davis  et  al.  v.  Dajj  et  al.  386. 

ACKNOWLEDGMENT  OF  DEEDS. 

1 .  In  a  certificate  of  acknowledgment  to  a  deed  and  power  of  attorney,  the 

words,  "  I  am  satisfied,"  are  not  equivalent  to  the  fact  that  the  party  is 
personally  known,  as  required  by  section  20,  of  chapter  24,  of  Revised 
Statutes,  entitled  "Conveyances."    ShephardY.  Carriel,  313. 

2.  The  execution  and  a,f kno  vvledgment  of  a  power  of  attorney  or  deed,  made 

out  of  this  State,  is  not  admissible  of  record,  within  section  16,  of  chap- 
ter 24,  of  Revised  Statutes,  entitled  "Conveyances,"  if  the  clerk  ceitify- 
ing  says  that  he  is  "  clerk  of  the  county,"  and  attests  by  the  "  seal  of 
the  county."    Ibid.  313. 

3.  In  taking  acknowledgments  of  deeds,  under  the  eleventh  section  of  the  act 

of  1827,  the  officers  authorized  so  to  do,  under  the  act  of  1829,  must  fol- 
low the  form  of  the  first  named  act.  Tlie  officer  cannot  adopt  the  form 
of  the  State  in  which  he  acts,  unless  he  is  authorized  by  such  State  to 
take  acknowledgments.    Adams  v.  Bishop  et  al.  395. 

4.  Where  a  party  rests  on  the  law  of  another  State,  a  compliance,  in  all  es- 

sential particulars,  must  be  shown  with  that  law;  if  on  the  law  of  this 
State,  a  like  compliance  with  its  provisions.  He  cannot  combine  the 
laws  of  two  States  in  aid  of  an  acknowledgment  manifestly  defective 
when  tested  by  either.    Ibid.  395. 

5.  Tlie  form  of  acknowledgment  of  a  deed  executed  out  of  the  State,  as  re- 

quired by  our  statute,  must  be  followed.     Montag  v.  Linn,  399. 
3.  The  officer  taking  the  acknowledgment  must  certify  that  the  subscribing 
witness  is  knovoi,  or  has  been  proved  to  him,  as  the  real  person.    There 
must  be  entire  conformity  with  the  requisitions  of  the  law  of  this  State 
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or  of  the  State  where  the  acknowledgment  is  taken.  The  laws  of  two 
States  cannot  be  united  to  give  it  force.  Ibid.  899. 
7.  The  acknowledgment  by  a  wife  to  a  deed,  which  does  not  state  that  she 
was  made  acquainted  with  the  contents  of  the  deed  and  relinquishes  her 
dower,  entirely  fails  to  comply  with  the  statute.  Owen  v.  Bobbins  et  al. 
545.  '     • 

ADMINISTRATOR. 

1,'  The  case  of  Stone  et  al.  v.  Wood,  Administrator,  at  page  177  of  16th  Illi- 
nois Reports,  examined  and  approved.  Hopkins  et  al.v.  McCann,  Adni'v, 
113. 

2.  An  administrator  only  represents  and  controls  personal  property.     Upon  a 

deficiency  of  assets  to  pay  the  debts  of  the  estate,  he  may  apply,  in  con- 
nection with  the  heir,  for  an  order  to  sell  realty.  The  parties  in  such 
cases  are  not  in  privity,  the  admissions  of  an  administrator  do  not  bind 
the  heir,  and  the  heir  may  contest  an  application  for  the  sale  of  the  realty. 
Ibid.  113. 

3.  The  judgments  in  the  Probate  Court  are  but  prima  facie  evidence  of  the 

justice  of  demands  against  an  estate.     Ibid.  113. 

4.  Where  an  administrator  applied  for  an  order  to  sell  a  described  piece^  of 

land,  which  was  granted,  and  the  land  was  sold  and  conveyed,  in  all  re- 
spects as  directed,  although  the  administrator  intended  to  ask  for  the 
sale  of  an  entirely  different  tract,  equity  cannot  give  relief  in  the  prem- 
ises. There  is  no  such  mistake  as  the  court  can  reform.  Ward  v. 
Brewer,  Adm'r,  291. 

ADVERSE  POSSESSION. 

1.  Where  it  appeared  that  A,  and  B,  being,  in  the  year  1831,  the  owners  of 

two  town  lots,  conveyed  the  same  to  C,  to  hold  and  convey  for  the  pur- 
pose of  paying  certain  debts  due  from  A,  and  B,  to  C,  and  others;  that 
C,  the  same  year,  executed  a  power  of  attorney  to  D,  to  attend  to  the 
trust  duties  confided  to  0;  that  D,  with  the  knowledge  of  A,  B,  and  C. 
sold  and  conveyed  the  lots  to  E,  and  F,  in  his  own  name,  but  referring, 
in  the  deed,  to  liis  power;  that  C,  received  the  purchase  money;  that  E, 
conveyed  his  interest  in  the  lots  to  I ,  and  G ;  that  E,  and  F,  and  all 
claiming  under  them,  have  been  in  actual  possession  of  the  lots  since 
1831,  claiming  in  fee  simple;  it  was  held,  that  a  person  holding  the  legal 
title,  with  a  knowledge  of  the  foregoing  facts,  cannot  override  the  equi- 
ties of  the  holders  under  the  title  from  D ;  the  adverse  possession  was 
notice  of  such  equities.    Prettyman  et  al.  v.  Wilkey  et  al.  235. 

2.  Although  the  actual  improvements  were  upon  but  one  of  the  two  lots,  yet, 

as  they  were  held  under  the  same  title  and  adjoined,  the  possession  was 
actual  of  both  lots  as  one  premises.    Ibid.  235. 

3.  D,  who  acted  as  agent  in  the  sale  aforesaid,  was  a  competent  witness  for 

the  parties  holding  under  his  sale.    Ibid.  235. 
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AGENTS. 

1.  Where  A,  contracted  to  pay  a  certain  price  for  cars  to  caiTv  400  cattle,  anrl 

delivered  a  part,  signing  a  contract  restricting  the  hability  of  the  com- 
pany, it  will  be  presumed,  that  other  persons,  who  delivered  the  remain- 
der of  the  cattle,  acted  as  his  agents,  and  had  authority  to  sign  similar 
contracts.    Illinois  Central  Railroad  Company  v.  Morrison,  136. 

2.  D,  who  acted  as  agent  in  the  sale  of  land,  is  a  competent  witness  for  the 

parties  holding  under  his  sale.    Prettyman  et  al.  v.  WilJ^ey  et  al.  235. 

3.  Where  it  appears  that  an  agent,  who  is  the  principal  witness  in  support 

of  a  biU,  colluded  with  the  complainant,  to  take  an  unfair  advantage  of 
a  non-resident  owner  of  land — by  ante-datmg  a  contract,  and  otherwise 
decei\'ing  his  principal,  his  agreements  will  not  be  enforced,  and  the 
owner  of  the  land  wiU  be  protected,  and  the  bill  for  a  conveyance  wiU  be 
dismissed.    Hunter  etal.Y.  Grriffin,  251. 

4.  An  authority  to  draw,  accept  or  indorse  biUs  by  an  agent,  may  be  presumed 

from  acts  of  recognition  in  former  instances;  but  these  acts  must  be 
known  to  the  party  setting  them  up,  if  he  intends  to  avail  himself  of 
such  authority;  and  he  must  know  that  it  was  unrevoked.  Eaivson  v. 
Curtiss  et  al.  456. 

5.  Where  parties  deal  with  an  agent  having  written  authority,  they  must  in- 

form themselves  of  its  extent  and  its  limitations.  Yet  the  principal  will 
be  bound,  if  he  causes  others  to  believe  the  powers  of  the  agent  to  be 
greater  than  the  written  authority  expresses.     Ibid.  456. 

ALIMONY. 

1.  Where  a  party,  in  a  decree  for  divorce,  stipulates  to  take,  in  lieu  of  one- 
third  interest  in  certain  land,  for  ahmony,  the  sum  of  two  hundred  dol- 
lars, in  case  a  certain  claim  shall  be  presented  by  and  allowed  to  her  hus- 
band, she  will  be  estopped  thereby  from  any  proceeding,  in  relation  to 
the  land,  to  the  prejudice  of  subsequent  purchasers  of  it.  Hopper  v. 
Hopper  et  al.  219. 

AMENDMENTS. 

1.  Leave  to  amend  the  original  process  issued  out  of  the  Circuit  Court,  will 
not  be  granted  in  the  Supreme  Court.    Hildreth  v.  Hough,  403. 

APPEALS. 

1.  Where  the  appellee,  on  appeal  from  a  judgment  of  a  justice  of  the  peace, 

has  not  been  served  with  process,  and  the  appeal  has  not  been  taken  ten 
days  before  the  sitting  of  the  court,  the  case  cannot  be  forced  to  trial. 
Hooper  and  Hay  v.  Smith,  53. 

2.  A  pai-ty  in  court  cannot,  as  a  general  rule,  force  his  adversary  to  act,  until 

he  is  himself  in  a  position  to  be  forced  to  proceed.    Ibid.  53. 

3.  The  appellee  should  be  served  with  summons,  before  he  can  be  considered 

to  be  in  court  to  receive  its  judgment.    Ibid.  53. 

777 


652  INDEX, 


4.  A  party  who  takes  an  appeal  from  the  decision  of  a  justice  of  the  peace, 

car.#»ot  compel  the  appellee  and  plaintiiF  to  give  security  for  costs.  Camp- 
hell  V.  GMin,  54. 

5.  If  an  appeal  should  be  taken  by  the  town,  the  bond  should  be  executed  by 

the  supervisor,  in  the  name  of  the  town;  and  the  town  would  then  be- 
come responsible.     Gardner  v.  Town  of  Chambersburgh,  99. 

6.  A  part  of  the  pai-ties  to  a  suit  may  appeal,  although  all  the  proceedings  as 

to  them  may  be  regular,  and  this  where  the  parties  as  to  whom  the  pro- 
ceedings are  irregidar  do  not  complain.  McDaniel  et  al.  v.  Correll  et  al. 
226. 

7.  On  an  appeal  from  the  decision  of  a  County  Comrt,  in  probate  matters,  to 

the  Circuit,  and  from  the  Circuit  to  the  Supreme  Court,  a  bOl  of  excep- 
tions should  be  taken  in  the  Circuit  Court,  showing  upon  what  that 
court  decided.     Chenowith  v.  Lockard,  352. 

8.  The  Circuit  Court  must  approve  an  appeal  bond;  that  power  cannot  be 

delegated  to  the  clerk.    Abraham  v.  Huntingdon  et  al.  403. 

9.  The  parties  named  by  the  court  must  execute  an  appeal  bond.    The  clerk 

has  no  authority  to  substitute  other  persons.    Henderson  v.  Fitch,  404. 

10.  Where  an  action,  brought  ia  the  name  of  one  person  for  the  u;e  of  an- 
other, is  appealed  from  a  justice's  to  the  Circuit  Court,  the  nominal 
plaintitf  ( the  appellee  in  the  Circuit  Court),  must  be  properly  in  court 
before  a  judgment  can  be  rendered  in  the  case.  McCormick  v.  Fulton 
et  al.  571, 

11.  A,  for  the  use  of  B,  sued  C,  before  a  justice,  who  gave  judgment  by  de- 
fault, against  C;  the  latter  took  an  appeal  to  the  Circuit  Court;  the  sum- 
mons in  appeal  was  served  on  B,  only.  C,  withdrew  his  appearance  and 
was  defaulted,  and  -a,  procedendo  was  ordered  against  him.  This  Avas  er- 
roneous. A,  should  have  been  served,  or  his  appearance  should  have 
been  entered  before  the  case  was  heard.    Ibid.  571. 

See  TovmsHip  Organization,  1,  2.    Right  op  Way,  1. 

APPRAISEMENT. 

1 .  The  third  section  of  the  act  entitled,  ' '  An  Act  in  relation  to  the  Illinois 
and  Michigan  canal  and  canal  lands,  approved  February  14,  1851,"  au- 
thorizing a  re-appraisement  of  canal  lands,  is  not  in  force,  and  the  re- 
appraisement  under  said  section  is  without  effect.  Prescott  et  al.  \. 
Trustees  of  Canal,  324. 

APPROVAL  OF  LAWS. 

1.  The  Governor  may,  within  the  period  fixed  by  the  constitution,  deliberate 

as  to  the  propriety  of  approving  an  act  of  the  General  Assembly,  and 
may  sign  such  act,  and  erase  his  signature  thereto,  at  pleasure;  and  un- 
til it  has  passed  his  control  by  the  constitutional  and  customaiy  modes  of 
legislation,  he  may  re-consider  and  retract  any  appi-oval  previously  made. 
People  ex  rel.  v.  Hatch,  283. 

2.  The  report,  to  either  branch  of  the  General  Assembly,  by  the  private  sec- 
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retary  of  the  Governor,  or  by  the  Secretary  of  State,  of  the  approval  of 
an  act  by  the  Executive,  is  not  necessary  to  its  validity.     Ibid.  283. 

3.  If  the  Governor  shall  deposit  an  act  of  the  General  Assembly,  approved  by 

liim,  with  the  Secretary  of  State,  it  is  then  beyond  his  farther  action,  al- 
though his  approval  was  put  to  the  act  by  mistake.     Ibid.  283. 

4.  Tlie  fact  that  the  Governor  has  inadvertently  placed  his  approval  and 

name  to  an  act  of  the  General  Assembly,  which  signing-  and  approving 
has  been  announced  by  his  private  secretary,  in  his  routine  of  business, 
but  without  the  knowledge  of  the  Governor,  does  not  deprive  the  Gov- 
ernor of  his  privilege  of  striking  his  approval  from  the  act,  if  the  bill 
remains  in  his  custody.    Ibid.  283. 

5.  A  power  to  rectify  an  error,  at  the  proper  time,  exists  with  aU  depai'tments 

of  the  government.    Ibid.  283. 

APPURTENA:tTCE. 

1.  A  mechanics'  lien  only  extends  to  the  appurtenances  upon  the  premises 
sought  to  be  subjected  to  it.  Where  the  appurtenance  is  in  the  street, 
and  not  upon  the  lot,  (  as  a  vault  under  a  sidewalk  adjacent  to  the  build- 
ing,) the  lien  does  not  reach  it.  Par  melee  et  al.  v.  HanMeton  et  al. 
615. 

See  Easement. 

ARBITRATION— AWARD. 

1.  Arbitrators  may  be  examined  as  witnesses  to  prove  that  no  evidence  was 

given  on  a  particular  subject — that  certain  matters  were  or  were  not  ex- 
amined by  them — or  that  there  is  a  mistake  in  the  award;  also,  as  to  the 
time  when,  and  circumstances  under  which,  an  award  was  made,  and 
what  transpired  at  the  hearing.     Spurck  et  al.  v.  Crook  et  al.  415. 

2.  An  award  improperly  obtained  may  be  set  aside.     Ibid.  415. 

3.  A  married  woman  who  has  joined  her  husband  in  a  contract,  or  who  has 

contracted  without  her  husband,  will  not  be  made  to  convey  her  real  es- 
tate, nor  does  she,  in  that  way,  release  her  dower;  and  joining  with  her 
husband  in  an  agreement  to  arbitrate,  does  not  change  her  rights.  She 
cannot  be  made  to  perform  an  award.     Ibid.  415, 

ASSAULT  AND  BATTERY. 

1.  An  action  for  assault  and  battery  wiU  lie  against  a  corporation.  Chicago, 
Alton  and  St.  Louis  Railroad  Co.  v.  Dalby,  353. 

ASSIGNOR  AND  ASSIGNEE. 

1.  Where,  by  a  chattel  mortgage,  the  possession  of  property  is  to  be  retained 
until  the  maturity  of  the  notes,  unless  an  attachment  or  execution  is 
sooner  levied  upon  the  property  mort^^aged,  such  mortgages  maybe  pur- 
chased and  assigned,  and  the  assignor  acquires  the  rights  and  powers  of 
the  mortgage.     Beach  v.  Derhtj,  617. 
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2.  An  attachment  of  such  mortgaged  property  is  subordinate  to  the  rights 

of  the  mortgagee,  not  in  hostility.     Ibid.  617. 

3.  An  acknowledgment  of  a  power  of  attorney  to  authorize  the  sale  of  per- 

sonalty, before  a  notary  pubUc,  does  not  make  proof;  such  an  instru- 
ment has  to  be  proved  as  at  common  law.     Ibid.  617. 

4.  It  does  not  matter  to  the  creditors  of  the  mortgagor  whether  the  assignee 

of  a  chattel  mortgage  paid  the  assignor  any  consideration  for  it  or  not. 
Ibid.  617. 

5.  Property  described  "  as  all  articles  of  household  furniture  now  contained 

in  said  house,  consisting  of  tables,  carpets,  chairs,  sofas,''  etc.,  is  not 
such  a  description  as  is  objectionable.    Ibid.  617. 

ATTACHMENT. 

1 .  An  attachment  proceeding  does  not  abate  by  the  death  of  the  defendant. 

Davis  et  al.  v.  Day  et  al.  386. 

2.  Where  an  attachment  and  execution  in  favor  of  different  creditors,  were 

directed  to  be  levied  upon  a  store  and  the  goods  therein,  it  will  be  under- 
stood that  a  technical  trespass  was  to  be  committed,  if  necessary  to  ef- 
fect the  seizure,  and  each  of  the  parties  may  be  held  for  such  trespass, 
and  a  general  finding  under  a  declaration  for  levying  upon  the  goods, 
and  for  trespassing  upon  the  store;  it  wiU  be  understood  that  the  whole 
.  was  one  transaction,  and  no  apportionment  of  damages  should  be  made, 
as  distinguishing  between  the  trespass  upon  the  premises  and  the  levy 
upon  the  goods.    Nelson  et  al.  v.  Cook,  440. 

ATTORNEY  AND  CLIENT. 

1.  The  words    "special  bail,"  at  common  law,  have  reference  to  security 

taken  in  civil  actions,  and  do  not,  under  our  statute,  embrace  recogni- 
zances or  bail  in  criminal  cases.     Jack  v.  The  People,  hi. 

2.  The  statute  in  relation  to  bail  is  directory  where  it  defines  what  security 

the  law  deems  sufficient,  but  should  a  licensed  attorney  execute  a  bond, 
it  would  be  good  against  him.  It  is  a  privilege  to  the  attorney,  as  an 
officer  of  the  court,  which  he  cannot  plead  in  fraud  of  the  law.  Ibid. 
57. 
;'.  An  attorney  appointed  by  the  court  to  defend  a  criminal,  cannot  recover 
for  his  services  from  the  county  in  which  the  prosecution  is  made.  Vise 
et  al.  V.  County  of  Hamilton,  78. 

4.  The  court  may  compel  an  attorney,  as  one  of  its  officers,  to  defend  a 

prisoner,  in  case  of  his  inability  to  employ  counsel.     Ibid.  78. 

5.  An  attorney  prosecuting  a  suit  has  authority  to  direct,  or  consent,  that 

goods  levied  upon,  being  of  a  perishable  nature,  or  liable  to  be  pilfered, 
should  be  sold  by  the  officer,  and  the  proceeds  be  kept  for  future  distri- 
bution; and  his  client  may  be  held  by  such  direction  or  consent.  Nelson 
et  al.  V.  Cook,  440. 

See  Trusts  and  Trustees. 
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BAIL. 

The  words  "  special  bail,"  at  common  law,  have  reference  to  security  taken 
in  civil  actions,  and  do  not,  under  our  statute,  embrace  recognizances  or 
bail  in  criminal  cases.    Jack  v.  The  People,  hi. 

The  statute  in  relation  to  bail  is  directory  where  it  defines  what  security 
the  law  deems  sufficient,  but  should  a  licensed  attorney  execute  a  bond, 
it  would  be  good  against  liim.  It  is  a  privilege  to  the  attorney,  as  an 
officer  of  the  court,  which  he  cannot  plead  in  fraud  of  the  law.  Ibid. 
57. 

BANK  BILLS. 
See  Common  Carriers,  7. 

BANKRUPT. 

A  discharge  in  bankruptcy  under  the  Act  of  Congress,  is  a  good  defense  to 
an  action  of  covenant  upon  a  warranty,  which  was  not  broken  until  after 
the  certificate  was  granted.    Bates  v.  West.  134. 

BILL  OF  EXCEPTIONS. 


1. 


Original  papers,  even  by  consent,  cannot  be  presented  in  the  Supreme 
Court,  as  a  part  of  a  bill  of  exceptions ;  unless  something  is  to  be  deter- 
mined by  an  inspection  of  them,  or  unless  the  papers  cannot  be  exhibited ' 
by  copy  so  as  to  present  the  point  of  law  raised  in  the  case ;  and  if  then 
presented,  the  originals  must  be  clearly  identified  by  the  bill.  Trustees 
of  Schools  V.  Welchleij,  64. 

2.  Where  the  documents  are.  lengthy,  or  relate  in  part  to  other  matters,  only 

the  material  parts  need  be  presented  in  the  record.     Ibid.  64. 

3.  On  an  appeal  from  the  decision  of  a  County  Court,  in  probate  matters,  to 

the  Circuit,  and  from  the  Circuit  to  the  Supreme  Court,  a  bill  of  excep- 
tions should  be  taken  in  the  Circuit  Court,  showing  upon  what  that 
court  decided.     Chenoivith  v.  Lockard,  852. 

4.  A  party  complaining  of  the  court  for  not  admitting  evidence,  should  show, 

by  his  bill  of  exceptions,  what  the  evidence  was  that  was  offered  and  re- 
jected.   Kirbij  V.  Watt,  393. 

BILL  OF  EXCHANGE. 

1 .  A  bill  of  exchange  is  properly  protested  for  non-payment  on  the  third  day 

after  that  appointed  for  payment  on  its  face.  Days  of  grace  are  allowed 
and  recognized.     Cook  v.  Renick,  598. 

2.  The  law  merchant,  included  vnthin  the  common  law,  is  adopted  in  this 

State.    Ibid.  598. 

3.  The  service  of  notice  of  protest  at  the  post  office,  th3  acceptor  being  post- 

master, is  sufficient,  although  not  personally  served.     Ibid.  598. 
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BOATS  AND  VESSELS. 

1 .  The  place  or  situs  of  a  vessel  is  the  place  of  its  registration  and  port  from 
which  it  regularly  departs  and  returns.     Wilkey  v.  City  of  Pekin,  160. 

See  Mortgage,  2,  3. 

iBOND  AND  CERTIFICATE. 

1.  A  bond  or  certificate  issued  under  the  authority  of  the  second  section  of 

the  Act  of  1847,  after  the  same  begins  to  draw  interest,  is  entitled  to  a 
distributive  share  of  the  fund  created  by  the  two  mill  tax,  provided  for 
in  the  fifteenth  article  of  the  constitution.  The  People  v.  Dubois, 
223. 

2.  The  court,  not  the  clerk,  must  approve  appeal  bonds.    Abraham  v.  Hunt- 

ington, 403. 

3.  A  bond  given  to  a  county  judge,  in  his  official  capacity,  without  a  condi- 

tion, is  void.    Patrick  et  al.  v.  Backer,  428. 

4.  In  bonds  given  to  the  county  judge  and  his  successor  in  office,  the  inser- 

tion of  the  name  of  the  judge  is  surplusage.    Ibid.  428. 

BOOKS  OF  ACCOUNT. 

1.  Where  the  books  of  a  plaintiff  are  offered,  in  evidence,  to  prove  an  ac- 

count, they  are  ^n'ma/aci'e  evidence;  and  however  they  may  operate  to 
conclude  the  plaintiff  as  to  matters  admitted  against  his  interest,  the  de- 
fendant, taking  the  benefit  of  admissions  by  them  in  his  favor,  may  con- 
test the  accuracy  of  charges  to  his  prejudice.  Dishon  et  al.  v.  Schorr^ 
59. 

2.  Books  of  account  are  not  proper  evidence,  unless  a  foundation  is  laid  for 

their  introduction.    Kirby  v.  Watt,  393. 

CANAL  AND  CANAL  LANDS. 

1.  The  third  section  of  the  act  entitled  "An  Act  in  relation  to  the  Illinois 
and  Michigan  canal  and  canal  lands,  approved  February  14,  1851,"  au- 
thorizing a  re-appraisement  of  canal  lands,  is  not  in  force,  and  the  re- 
appraisement  under  said  section  is  without  effect.  Prescott  et  al.  v. 
Trustees  of  Illinois  and  Michigan  Canal,  324. 

CERTIFICATES  OF  DEPOSIT. 

1.  A  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  is,  in  effect, 

a  promissory  note.     Laughlin  v.  Marshall,  390. 

2.  This  court  will  not  feel  authorized  to  disturb  the  finding  of  the  Circuit  Court 

as  to  a  question  of  diligence  in  the  presentation  of  certificates  of  deposit 
for  payment,  where  no  particular  facts  are  shown  to  impeach  the  dili- 
gence of  the  holder.    Ibid.  390. 
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CHANCERY. 

1 .  Where  a  petition  for  partition  is  filed,  and  a  part  of  tlie  claimants  file  a 

biU  in  chancery,  asking  a  commission  of  partition,  making  especial  al- 
lowances for  certain  expenditures  made  to  improve  the  estate  sought  to 
be  partitioned,  it  was  shown  that  the  object  of  the  expenditure  was  not  to 
benefit  the  estate,  and  that  the  parties  who  made  the  expenditures  had 
enjoyed  the  fruits  of  them;  Held,  That  the  enjoyment  was  a  fair  set-off 
to  the  improvements  made,  and  that  there  were  no  equities  presented  re- 
quiring especial  relief.    Rotoan  et  al.  v.  Reed  et  al.  21. 

2.  Although  a  master  in  chancery  may  not,  in  this  State,  under  our  practice, 

appoint  a  receiver,  yet,  if  he  does  so,  and  the  papers  are  regularly  issued 
under  the  seal  of  the  court,  as  they  would  have  been  if  the  receiver  had 
been  regularly  appointed,  he  may  defend  his  action  under  them  in  a  suit 
for  trespass.    Brush  etal.  v.  Blanchard,  31. 

3.  A  decree  will  be  examined  and  considered  in  the  Supreme  Court,  if  it 

states  the  facts  proved,  and  the  points  upon  which  it  was  rendered  in  the 
court  below,  although  all  the  evidence  is  not  set  out  in  the  record.  Moore 
et  al.  V.  School  Trustees,  88. 

4.  If  the  facts,  or  any  of  them,  are  controverted,  either  party  may  take  a  bill 

of  exceptions.     Ibid.  88. 

5.  Courts  of  equity  wiU  scrupulously  examine  the  conduct  of  persons  acting 

in  fiduciary  or  tmst  capacities,  to  see  that  the  propei-ty  confided  to  their 
care  is  protected  from  waste.    Ibid.  83. 

6.  A  bill  is  good  which  seeks  to  avoid  titles  which  have  no  connection  with 

each  other,  if  both  titles  are  united  in  the  same  hands.  Finch  et  al.  v. 
Martin  et  al.  105. 

7.  Parties  may  be  made  to  a  bill  under  an  averment  that  they  claim,  or  pre- 

tend to  have  title  to  land;  and  if  the  charge  in  the  bill  is  untrue,  by  dis- 
claiming, they  may  obtain  costs.  Such  parties,  if  improperly  made  de- 
fendants, should  demur  separately,  and  not  join  in  a  general  demurrer. 
Ibid.  105. 

8.  In  chancery,  parties  who  are  non-residents  may  be  brought  within  the 

power  of  the  court  by  publication,  if  proper  steps  have  been  taken  to 
make  service  of  process.    McDaniel  et  al.  v.  Correll  et  al.  227. 

9.  It  is  not  within  the  power  of  the  legislature  to  make  a  void  procedure 

valid.    Ibid.  227. 

10.  The  act  entitled  "  An  Act  to  amend  chap.  21  of  the  Revised  Statutes  of 
1845,  approved  February  12, 1857,"  could  not  cure  the  defect  of  the  pro- 
ceedings in  this  case.  There  was  no  attempt  to  serve  process  on  a  part 
of  the  defendants,  and  without  this,  they  were  not  within  the  jurisdic- 
tion of  the  court.    Ibid.  227. 

11.  Infant  defendants,  though  regularly  before  the  court,  must  be  protected 
by  a  guardian  ad  litem,  or  all  proceedings  against  them  will  be  errone- 
ous.   Ibid.  227. 

12.  A  part  of  the  parties  to  a  suit  may  appeal,  although  aU  the  proceedings 
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as  to  them  may  be  regular,  and  this  where  the  parties  as  to  whom  the 
proceedings  are  irregular  do  not  complain.     Ibid.  227. 

13.  Where  it  appears  that  an  agent,  who  is  the  principal  mtness  in  support 
of  a  bill,  colluded  with  the  complainant  to  take  an  unfair  advantage  of  a 
non-resident  owner  of  land — by  ante-dating  a  contract,  and  otherwise 
deceiving  his  prmcipal — his  agreements  will  not  be  enforced,  and  the 
owner  of  the  land  will  be  protected,  and  the  bill  for  a  conveyance  wil  I 
be  dismissed.    Hunter  et  al.  v.  Griffin,  251. 

14.  Where  an  administrator  applied  for  an  order  to  sell  a  described  piece  of 
land,  wliicli  was  granted,  and  the  land  was  sold  and  conveyed  in  all  re- 
spects as  directed,  although  the  administrator  intended  to  ask  for  the 
sale  of  an  entirely  different  ti-act,  equity  cannot  give  relief  in  the  prem- 
ises. There  is  no  such  mistake  as  the  couii;  can  reform.  Ward  v. 
Brewer,  Adm'r,  291. 

15.  If  it  appears  that  the  land  of  a  deceased  party  was  regularly  sold  by  a 
guardian,  by  authority  of  law,  though  the  sale  was  notconfimaed,  but  no 
complaint  appears  against  the  fairness  of  the  transaction,  the  monies 
having  been  faithfully  applied — a  part  in  the  acquisition  of  other  lands, 
which  the  children  subsequently  conveyed — the  minors  will  be  estopped 
in  equity,  after  long  acquiescence,  from  proceeding  in  ejectment  to  re- 
cover the  land  sold  by  the  guardian,  from  an  innocent  purchaser,  not  im- 
mediately connected  with  that  sale.  .  Penn  et  ux.  v.  Heisey,  295. 

16.  Depositions  in  a  former  suit  ( in  chancery ),  between  the  same  parties,  in- 
volving the  same  questions,  are  admissible,  as  evidence,  where  the  ques- 
tions are  again  presented  for  judicial  decision,  if  the  parties  interested 
had  an  opportunity  of  testing  the  truth  of  the  testimony.  Wade  et  al. 
V.  King  et  al.  301. 

17.  And  this,  although  the  parties  are  not  identical,  and  although  there  may 
not  be  complete  mutuality  in  respect  to  their  relation  to  each  other,  or  to 
the  subject  matter  litigated,  if  the  same  matter  is  in  issue  in  both  cases. 
Ibid.  301. 

18.  In  equity,  all  persons  who  have  any  substantial,  legal  or  beneficial  inter- 
est in  the  question  litigated,  or  who  may  be  materially  affected  by  the 
decree  to  be  rendered,  must  be  made  parties;  the  only  exception  is, 
where  the  parties  are  very  numerous  and  so  widely  scattered  that  their 
names  and  residences  cannot  be  ascertained  without  great  difficulty. 
Prentice  v.  Kimball,  320. 

19.  Where  the  want  of  proper  parties  to  the  suit  is  apparent,  advantage 
should  be  taken  of  it  by  demurrer  or  motion  to  dismiss,  if  not  patent  by 
plea  or  answer.     Ibid.  320. 

20.  Where  parties  are  omitted  who  are  merely  formal,  or  who  are  not  inter- 
ested in  the  merits  of  the  decision,  it  will  be  too  late  to  take  advantage 
of  it  at  the  hearing;  but  if  they  are  directly  interested  in  the  decree,  ad- 
vantage of  the  omission  may  be  taken  at  the  hearing,  or  on  appeal,  or  on 
error.  Courts  will,  ex  officio,  take  notice  of  such  omission,  and  rule  ac- 
cordingly.    Ibid.  320. 

21.  If  a  proceeding  for  partition  is  in  chancery,  it  must  have  all  who  are  in- 
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terested  in  the  property  made  parties,  so  that  the  partition,  when  made, 
shall  be  binding  upon  all  the  joint  owners,  without  having  the  title  dis- 
turbed by  subsequent  suits  by  new  parties,  claiming  a  share  in  the  part 
allotted  to  any  individual.    Kester  v.  Stark  et  al.  328. 

22.  Where  parties  in  a  proceeding  in  chancery  go  to  trial,  treating  the  cause 
as  at  issue,  where  a  repUcation  had  not  been  filed,  the  Supreme  Court 
will  consider  the  cause  as  it  the  issue  were  complete.  Stark  et  al.  v. 
Hillibert,  344. 

23.  Where  a  bill  sets  up  a  bond  and  mortgage,  making  a  prima  facie  case, 
and  the  answer  sets  up  payment,  this  will  not  be  considered  as  responsive 
to  the  bill;  but  being  of  an  affirmative  character,  the  answer  must  be 
sustained  by  proof.     Ibid.  344. 

24.  Where  the  promise  of  several  is  joint,  and  not  several,  the  survivors  only 
can  be  sued  at  law;  but  if  satisfaction  be  not  obtained  of  the  survivors, 
proceedings  against  the  estate  of  the  deceased  promissor  can  only  be 
taken  in  equity.  In  such  a  case,  a  judgment  against  one  or  more  is  a 
bar  to  another  action  on  the  same  contract,  whether  against  the  same  or 
other  parties.    Moore  et  al.  v.  Rogers,  347. 

25.  The  County  Court  has  jurisdiction  over  a  demand  against  a  deceased  co- 
promissor,  and  may  adjudicate  upon  it  as  an  equitable  money  claim.  Ibid. 
347. 

26.  Where  a  party  filed  his  bill  to  enforce  a  contract  made  with  his  father,  by 
which  complainant  was  to  support  the  father  until  his  death,  and  in  con- 
sideration was  to  have  the  fami  of  his  father;  but  it  appeared  that,  after 
the  death  of  the  father,  he  filed  his  claim  against  the  estate  of  his  father 
for  his  services,  etc.,  and  was  allowed  therefor:  Held,  That  the  claim 
against  the  father's  estate  for  compensation,  was  a  disaffirmance  of  the 
contract  set  up  in  the  bill,  and  that  the  complainant  was  without  equity. 
Smith  V.  Smith  et  al.  349. 

27.  In  chanceiy,  in  this  State,  the  court  may  ascertain  the  equitable  in- 
terests of  the  respective  parties,  and  partition  the  premises  accordingly. 
At  law,  the  rule  is  different.     Gregory  and  Wife  v.  Gover  et  al.  608. 

CHATTEL  MORTGAGE. 

1.  A  mortgagee  of  personal  property,  (where  the  mortgage  does  not  provide 

that  the  mortgagor  may  retain  possession,)  may,  if  he  gets  possession 
peaceably,  retain  the  property,  unless  other  liens  upon  it  had  intervened, 
while  the  mortgagor  was  in  possession.     Whisler  v.  Roberts,  274. 

2.  If  A,  executes  a  chattel  mortgage,  stipulating  that  he  may  retain  possession 

of  the  property,  and  afterwards,  and  before  the  debt  becomes  due,  sells  it 
to  B,  who  agrees  to  pay  the  mortgage  debt,  and  B,  before  the  debt  ma- 
tures, mortgages  the  same  property  to  C,  who  assigns  to  D;  the  first 
mortgagee  taking  possession  of  the  property  about  the  time  the  mortgage 
assigned  to  D,  matures.  In  an  action  of  replevin  to  recover  the  mort- 
gaged goods,  brought  by  D,  held,  that  as  the  assigned  mortgage  was 
given  when  the  possession  in  B,  was  consistent  with  it,  and  the  secured 
mortgagee  having  fidl  notice  of  the  fact,  not  being  imposed  upon  by  the 
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possession  in  B,  that  a  verdict  in  favor  of  the  first  mortgagee,  giving  him 
the  property,  should  not  be  disturbed.     Van  Pelt  v.  Knight,  535. 

3.  Under  a  chattel  mortgage,  the  mortgagee  must  take  possession  of  the 

property  upon  the  default  of  payment  of  the  debt.  Suffering  property  to 
remain  ■with  a  mortgagor  after  a  default  in  payment,  is  a  fraud  per  se, 
not  subject  to  explanation.    Reed  v.  Eames,  594. 

4.  Where  parties  live  in  the  same  town  or  county,  one  day  after  default  would 

be  a  reasonable  time  mthin  which  to  take  possession  of  mortgaged  prop- 
erty. In  general,  what  would  be  deemed  a  reasonable  time  must  be  de- 
termined by  the  situation  of  the  parties.     Ibid.  594. 

5.  Tlie  word  "  so,"  in  the  proviso  to  the  act  respecting  chattel  mortgages, 

has  reference  to  the  two  years  of  time,  meaning  that,  if  the  conveyance 
so  expresses  it,  the  property  may  remain  witli  the  mortgagor  two  years. 
Ibid.  594. 

6.  Where,  by  a  chattel  mortgage,  the  possession  of  property  is  to  be  retained 

untU  the  maturity  of  the  notes,  unless  an  attachment  or  execution  is  sooner 
levied  upon  the  property  mortgaged,  such  mortgages  may  be  purchased 
and  assigned,  and  the  assignor  acquires  the  rights  and  powers  of  the 
mortgage.     Beach  v.  Derby,  617. 

7.  An  attachment  of  such  mortgaged  property  is  subordinate  to  the  rights  of 

the  mortgagee,  not  in  hostility.     Ibid.  617. 

8.  An  acknowledgment  of  a  power  of  attorney  to  authorize  the  sale  of  per- 

sonalty, before  a  notary  public,  does  not  make  proof;  such  an  instrument 
has  to  be  proved  as  at  common  law.     Ibid.  617.  ^ 

9.  It  does  not  matter  to  the  creditors  of  the  mortgagor  whether  the  assignee 

of  a  chattel  mortgage  paid  the  assignor  any  consideration  for  it  or  not. 
Ibid.  617. 

10.  Property  described  "as  all  articles  of  household  furniture  now  contained 
in  said  house,  consisting  of  tables,  carpets,  chairs,  sofas,"  etc.,  is  not  such 
a  description  as  is  objectionable.    Ibid.  617. 

CHECK-MARK. 

1 .  In  a  question  of  doubt,  as  to  the  intention  of  parties  in  describing  the 
amount  for  which  a  promissory  note  is  given,  it  is  proper  to  refer  to  the 
check-mark,  or  figures  in  the  margin  of  a  note,  as  explanatory  of  such 
intention.  Tlie  check-mark  is  no  part  of  the  note,  and^is  only  to  be  re- 
ferred to  as  a  circumstance.    Riley  v.  Dickens,  29. 

CIRCUIT  COURT. 

1.  The  Circuit  Court  must  approve  an  appeal  bond;  that  power  cannot  be 

delegated  to  the  clerk.    Abraham  v.  Huntington,  403. 

2.  The  parties  named  by  the  court  must  execute  an  appeal  bond.    The  clerk 

has  no  authority  to  substitute  other  persons.     Henderson  v.  Fitch,  404. 

3.  Where  a  special  term  is  ordered  in  court,  the  order  of  appointment  need 
not  be  set  out  in  the  records  to  show  that  such  special  term  is  regular. 
Cook  V.  Renick,  598. 
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4.  The  presumption  of  law  is  in  favor  of  the  regularity  of  the  terms  of  court, 
but  tids  may  be  rebutted,  by  affirmative  proofs,  or  by  showing  that  the 
judge  was  required  by  law  to  be  elsewhere,  holding  another  court.  Ibid. 
598. 

See  Pkactice,  13.    Attorney,  3,  4. 

CLAIM  AND  COLOR  OF  TITLE. 

1.  The  statute  of  seven  years'  limitation  does  not  require  that  the  possession, 

under  claim  and  color  of  title,  should  be  continued  in  one  person ;  nor 
that  the  same  person  shall  pay  all  the  taxes  for  that  period;  nor  that  the 
taxes  shall  be  paid  during  the  year  for  which  they  accrued;  nor  that  the 
person  in  possession,  for  a  portion  or  the  whole  of  a  particular  year, 
shoidd  pay  the  taxes  of  such  year.  It  is  sufficient  if  the  taxes  are  paid 
under  claim  and  color,  by  those  having  or  succeeding  to  the  possession. 
Cofield  V.  Furry,  183. 

2.  The  taxes  of  any  year  may  be  paid  at  any  time  before  sale.     Ibid.  183. 

3.  If  taxes  are  paid  by  a  tenant,  the  payment  will  enure  to  the  benefit  of  his 

landlord,  or  if  by  a  trustee  or  a  cestui  que  trust,  to  the  benefit  of  the  com- 
bined legal  and  equitable  title  claimed.     Ibid.  183. 

4.  The  second  section  of  the  act  approved  March  2, 1839,  entitled  "An  Act  to 

quiet  possessions  and  confirm  titles  to  lands, "  is  a  limitation  law  barring 
the  action  of  ejectment;  and  the  party  in  whose  favor  the  limitation  has 
run,  may  invoke  its  aid.    Neivland  v.  Marsh,  376. 

5.  The  statute  commences  to  run  when  the  party  having  color  of  title  begins 

pajanent  of  the  series  of  taxes;  and  the  bar  is  perfected  when  the  pay- 
ment of  that  series  of  ta,xes,  (for  seven  years,)  under  color  of  title,  is  com- 
plete. And  the  party  may  avail  himself  of  the  bar,  whether  he  is  sued 
whilst  in  or  out  of  possession.     Ibid.  376. 

6.  It  would  seem  that  possession  of  the  land  during  the  whole  or  any  part  of 

the  seven  years,  was  unimportant  in  aid  of  the  bar.     Ibid.  376. 

CLERICAL  error! 
See  Error,  3.    Practice,  13. 

COMMON    CARRIERS. 

1.  Railroad  companies  are  common  can-iers,  and,  as  such,  have  a  right  to  re- 

strict their  lialjility  by  such  contracts  as  may  be  specially  agreed  upon, 
they  stUl  remaining  liable  for  gross  negligence  or  willful  misfeasance. 
Illinois  Central  Railroad  Company  v.  Morrison,  136. 

2.  Where  A,  contracted  to  pay  a  certain  price  for  cars  to  carry  four  hundred 

cattle,  and  delivered  a  part,  signing  a  contract  restricting  the  liability  of 
the  company,  it  wiU  be  presumed  that  other  persons,  who  delivered  the 
remainder  of  the  cattle,  acted  as  his  agents,  and  had  authority  to  sign 
Himilar  contracts.     Ibid.  136. 

3.  A  railroad  company  must  furnish  proper  facilities  for  procuring  tickets,  if 

it  intends  to  charge  extra  fai'e  where  tickets  are  not  procured.     And  if  a 
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ticket  is  applied  for  and  not  famished,  that  fact  may  be  shown  by  the 
station  agent,  and  his  certificate  of  it  should  be  evidence  to  the  train  con- 
ductor of  the  fact  that  the  passenger  was  not  in  fault  for  not  having  a 
ticket.     St.  Louis,  Alton  <&  Chicago  Railroad  Company  v.  Dalhy,  353. 

4.  Carriers  of  passengers  for  hire,  are  bound  to  use  the  utmost  care  and  dili- 

gence in  providing  for  their  safety.  But,  if  the  negligence  of  the  pas- 
senger produces  the  injury,  without  the  fault  of  the  carrier,  the  carrier  is 
not  liable.  Chicago,  Burlington  &  Quincy  Railroad  Company  v.  George, 
510. 

5.  The  court  will  take  notice,  that  the  owner  of  an  omnibus  line  is  a  common 

carrier  of  passengers  and  their  baggage;  and  if  it  be  otherwise,  he  must 
make  it  appear.    Parmelee  et  al.  v.  McNulty,  556. 

6.  Railroad  companies  are  common  carriers,  although  their  charters  do  not, 

in  so  many  words,  provide  that  they  shall  be.  Chicago  &  Aurora  Rail- 
road Compaily  v.  Thompson,  578. 

7.  Bank  bills  are  not,  in  common  parlance,  included  in  the  phrase,  "goods 

and  chattels,"  when  used  in  connection  with  insurance  companies  and 
transportation  by  land  or  water.     Ibid.  578. 

8.  Alleging  and  proving  that  a  railroad  company  is  a  common  carrier  of 

"  goods,  freight,  etc.,"  does  not  establish  it  to  be  a  common  carrier  of 
bank  bills.    Ibid.  578. 

9.  Authority  to  receive  goods  and  freight  does  not  imply  power  to  receive 

bank  bills  at  the  ordinary  tariff  for  the  risk.     Ibid.  578. 

10.  If  common  carriers  are  to  be  held  as  insurers,  they  must  be  treated  with 
good  faith,  and  concealment,  artifice,  or  suppression  of  truth,  would 
equally  relieve  the  insurer  and  common  carrier  from  Liability.  Ibid. 
578. 

11.  Common  carriers  are  not  liable  for  the  loss  of  money  packed  among  other 
goods  in  a  box  in  such  a  way  as  to  deceive  and  mislead  them.  If  to  be 
held  Uable,  they  should  be  told  of  the  contents.     Ibid.  578. 


See  Railroads. 


CONSTITUTIONAL  LAW. 


1.  The  Supreme  Court  will  look  behind  a  piinted  statute,  to  the  journals,  to 
ascertain  whether  it  has  a  legal  existence.  Prescott  et  al.  v.  Trustees  of 
Canal,  824. 

CONSTRUCTION  OF  STATUTES. 

1.  When  the  legislative  will  can  be  ascertained,  from  (iifferent  enactments, 

they  should  be  so  construed  as  to  make  that  will  effective,  although  no 
express  language  is  used,  which  declares  such  legislative  will.  Wood  v. 
Blanchard,  38. 

2.  The  law-making  power  may  continue  or  create  an  office,  without  an  ex- 

press declaration  that  such  office  shall  be  continued  or  created,  if  the  in- 
tention to  do  so  is  manifested  by  requiring  official  acts  to  be  performed 
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by  such  officer,  or  if  provision  is  made  by  filling  vacancies  in  sucb  office. 
Ibid.  38. 

3.  Where  the  act  authorizing  the  formation  of  a  municipal  corporation  di- 

rects that  the  government  oi  the  locahty  shall  be  vested  in  a  president 
and  four  trustees,  and  that  a  justice  of  the  peace,  elected  in  a  particular 
manner,  shall  be  ex  officio  president,  if  that  person  shall  not  be  com- 
missioned and  enter  upon  the  duties  of  his  office  in  the  time  required  the 
act  becomes  inoperative,  and  the  inhabitants  of  the  locality  owe  the 
same  duties  to  the  prior  organization  that  they  previously  did.  Haynes 
V.  County  of  Washington,  66. 

4.  Where  a  statute  of  Great  Britain,  or  of  a  sister  State,  is  adopted  into  our 

laws,  the  construction  which  such  statute  has  received  prior  to  its  adop- 
tion will  be  followed.     Tyler  v.  Tyler  et  al.  151. 

5.  It  is  not  witliin  the  power  of  the  legislature  to  make  a  void  procedure 

valid.    McDaniel  v.  Correll  et  al.  226. 

6.  The  act  entitled  "  An  Act  to  amend  chap.  21  of  the  Eevised  Statutes  of 

1845,  approved  February  12,  1857,"  could  not  cure  the  defect  of  the  pro- 
ceedings. There  was  no  attempt  to  serve  process  on  a  part  of  the  defend- 
ants, and  without  this,  they  were  not  within  the  jurisdiction  of  the  court. 
Ibid.  226. 

7.  The  word  "  so,"  in  the  proviso  to  the  act  respecting  chattel  mortgages,  has 

reference  to  the  two  years  of  time,  meaning  that,  if  the  conveyance  so 
expresses  it,  the  property  may  remain  with  the  mortgagor  two  years. 
Reed  v.  Fames,  594. 

See  Railroads,  12,  13,  14,  17,  18.     Canal  and   Canal  Lands.     Con- 
veyances, 2.    Two  Mill  Tax,  1. 

CONTEMPT  OF  COURT. 

1 .  A  justice  of  the  peace  who  has  imposed  a  fine  upon  a  person  for  a  con- 
tempt of  his  court,  can  imprison  him  until  the  fine  and  costs  are  paid. 
Broivn  v.  The  Peo])le,.  613. 

CONTRACT. 

1 .  One  who  advances  money  in  part  payment  of  a  parol  contract  for  the  pur- 

chase of  land,  cannot  recover  it  back  until  he  has  offered  to  fulfill  on  his 
part,  and  the  other  party  has  repudiated  the  contract.  Crabtree  v. 
Welles,  55. 

2.  An  amount  not  due,  claimed  as  a  set-off  to  a  former  suit,  and  not  allowed, 

may,  after  it  becomes  due,  be  recovered.     Ibid.  55. 

3.  Where  one  person  enters  into  a  simple  contract  with  another  for  the  bene- 

fit of  a  third  person,  the  third  person  may  maintain  an  action  for  a 
breach  of  such  contract;  such  contract  is  not  within  the  statute  of  frauds. 
Brown  v.  Strait  et  al.  88. 

4.  Where  a  contract  has  been  fully  executed,  and  nothing  remains  to  be  done 

under  it  but  the  payment  of  the  money,  which  the  defendant  is  to  do, 
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the  plaintiff  may  recover  in  indebitatus  assumpsit  under  the  common 
counts.    Lane  et  al.  v.  Adams,  167. 

5.  Where  a  party  filed  his  bill  to  enforce  a  contract  made  with  his  father,  by 

which  complainant  was  to  support  the  father  until  his  death,  and  in  con- 
sideration was  to  have  the  farm  of  his  father;  but  it  appeared  that  after 
the  death  of  the  father  he  filed  his  claim  against  the  estate  of  his  father 
for  his  services,  etc.,  and  was  allowed  therefor:  Held,  that  the  claim 
against  the  father's  estate  for  compensation,  was  a  disaflBrmance  of  the 
contract  set  up  in  the  bill,  and  that  the  complainant  was  without  equity. 
Smith  v.  Smith  et  al.  349. 

6.  Where  a  mortgage  of  a  vessel  provides  for  taking  possession,  not  only  in 

default  of  payment,  but  if  there  should  be  danger  of  losing  the  debt,  or 
a  part  of  it,  if  collection  should  be  delayed  until  the  time  limited  for  its 
payment  should  expire;  although  further  time  of  payment  should  be 
given  upon  a  new  note,  with  security,  upon  the  condition  that  certain 
suits  should  be  discontinued,  etc.,  and  the  vessel  run  in  a  particular  trade, 
and  her  earnings  apphed  in  a  particular  manner;  yet,  as  the  mortgagor 
was,  by  the  mortgage,  constituted  sole  judge  as  to  the  time  when  he 
should  act,  and  the  crisis  having  in  his  opinion  arrived,  he  was  justified, 
notwithstanding  the  new  note,  and  the  other  conditions  accompanying- 
it,  in  pursuing  his  remedy  under  the  mortgage;  as  it  will  be  presumed 
he  did  not  intend  to  abridge  the  powers  granted  him  in  the  mortgage, 
without  a  consideration — wlaich  does  not  appear  to  have  been  given.  No 
argument  can  be  drawn  from  the  supposed  hardships  of  such  a  case;  if 
such  contracts  are  not  miconscionable,  or  do  not  originate  in  fraud,  or 
are  not  prohibited  by  law,  the  parties  must  be  bound  by  them.  Fox  v. 
Kitton,  519. 

7.  The  declarations  of  the  mortgagor,  that  he  would  not  act  upon  the  teiins 

of  the  agreement  extending  time  to  him,  justified  the  mortgagee  in  act- 
ing promptly  against  the  vessel.     Ibid.  519. 

8.  Where  a  party  agrees  to  do  an  act  at  a  future  day,  and  before  the  day  ar- 

rives he  declares  he  wiU  not  keep  his  contract  or  do  the  act,  the  other 
party  may  act  on  such  declaration,  and  bring  an  action  before  the  day 
arrives.    Ibid.  519. 

See  Chancery,  13.    Dower,  4. 

CONVEYANCES. 

1.  A  deed  described  the  party  of  the  second  part  as  "Amanda  V.  Ash, 
and  the  heirs  of  her  body,  through  Horace  E.  Ash,  her  trustee  and 
agent,"  and  granted  the  premises  "to  the  said  party  of  the  second 
part,  her  heirs  and  assigns."  The  habendum  clause  was  as  follows: 
"  To  have,  hold,"  etc.,  "  to  the  only  proper  use  and  benefit  of 
Amanda  V.  Ash,  and  the  heirs  of  her  body,  through  Horace  F. 
Ash,  her  trustee,  and  who  holds  said  land  in  trust  only  for  the  said 
Amanda  V.  Ash,  the  said  party  of  the  second  part,  her  heirs  and  as- 
signs forever."  //eZ(Z,  that  the  deed  conveyed  an  estate  in  fee  simple 
to  Amanda  V.  Ash.  Baulos  v.  Ash,  187. 
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2.  The  words  "  grant,  bargain  and  sell,"  under  our  statute,  in  a  conveyance, 

only  amount  to  a  covenant,  that  the  grantor  has  done  no  act,  nor  created 
any  incumbrance,  whereby  the  estate  granted  can  be  defeated.  It  is  a 
covenant  against  the  acts  of  the  grantor.  Prettyman  et  al.  v.  Wilkey  et 
al.  235. 

3.  In  a  certificate  of  acknowledgment  to  a  deed  and  power  of  attorney,  the 

words,  "  I  am  satisfied,"  are  not  equivalent  to  the  fact  that  the  party  is 
personally  known,  as  required  by  Section  20,  of  Chapter  24,  of  Revised 
Statutes,  entitled  "  Conveyances."    Shephard  v.  Carriel,  313. 

4.  The  execution  and  acknowledgment  of  a  power  of  attorney  or  deed,  made 

out  of  this  Slate,  is  not  admissible  of  record,  within  section  16,  of  Chapter 
24,  of  Revised  Statutes,  entitled  "  Conveyances,"  if  the  clerk  certifying 
says  that  he  is  "clerk  of  the  county,"  and  attests  by  the  "seal  of  the 
county."    Ibid.  813. 

5.  Where  a  husband,  by  will,  devised  to  his  wife,  for  her  sole  use  and  benefit, 

all  his  pereonal  property,  also,  "  to  have  and  to  hold,  during  her  natural 
Ufe,  the  land  that  I  now  own  and  reside  on,  to  occupy  and  to  use  the  said 
land,  in  the  same  way  as  it  would  be  lawful  for  her  to  do,  if  the  title  were 
fiiUand  complete  in  her;"  he  also  further  devised,  to  take  effect  at  the 
death  of  his  wife,  two  other  tracts,  part  and  parcel  of  the  land  on  which 
he  resided,  to  the  cliildren  of  two  of  his  nephews,  by  metes  and  bounds, 
and  then  proceeded,  "  and  the  land  not  included  in  the  above  bequest,  I 
give  and  bequeath  to  my  dearly  beloved  wife,  to  dispose  of,  at  her  death, 
to  any  person  she  may  think  best  to  live  with  her  and  take  care  of  her;" 
the  only  land  owned  by  the  devisor  being  the  homestead,  it  was  held,  that 
a  deed  in  fee  simple,  by  the  wife,  of  this  land,  another  party  being  then 
in  possession,  could  only  take  eifect  upon  her  death,  and  that  she  could 
not  dispose  of  her  life  estate.    PulliamY.  Christ//,  331. 

6.  In  taking  acknowledgments  of  deeds  under  the  eleventh  section  of  the  act 

of  1827,  the  officers  authorized  so  to  do,  under  the  act  of  1829,  must  fol- 
low the  foi-m  of  the  first  named  act.  The  officer  cannot  adopt  the  form 
of  the  State  in  which  he  acts,  unless  he  is  authorized  by  such  State  to 
take  acknowledgments.     Adams  v.  Bishop  et  al.  395. 

7.  Where  a  party  rests  on  the  law  of  another  State,  a  compliance,  in  all  es- 

sential particulars,  must  be  shown  with  that  law;  if  on  the  law  of  this 
State,  a  like  compliance  with  its  provisions.  He  cannot  combine  the 
laws  of  two  States  in  aid  ot  an  acknowledgment  manifestly  defective 
when  tested  by  either.     Ibid.  395. 

8.  Tlie  form  of  acknowledgment  of  a  deed  executed  out  of  the  State,  as  re- 

quired by  our  statute,  must  be  followed.     Montag  v.  lAnn,  399. 

9.  The  officer  taking  the  acknowledgment  must  certify  that  the  subscribing 

witness  is  known,  or  has  been  proved  to  him,  as  the  real  person.  There 
must  be  entire  conformity  with  the  requisitions  of  the  law  of  this  State, 
or  of  the  State  where  the  acknowledgment  is  taken.  The  laws  of  two 
States  cannot  be  united  to  give  it  force.     Ibid.  399. 


See  Deeds,  2,  3,  4,  5,  6. 
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COPARTNERS. 

1.  An  article  sold  to  one  of  two  partners  and  credited  to  the  vendor  on  the 

copartnei'ship  books,  wiU  be  allowed  to  the  vendor  against  the  copaiiner- 
ship  account.    Dishon  et  al  v.  Schorr,  59. 

2.  The  wi-itten  or  verbal  statements  of  one  of  several  copartners,  made  after 

dissolution,  relating  to  partnership  transactions  arising  prior  to  that 
event,  are  incompetent  to  charge  other  members  of  tlie  firm.  Miller  v. 
Neimerick  et  al.  172. 

CORONER. 
See  Construction  of  Statutes,  1,  2.    Office  and  Officer,  1,  2. 

CO-TENANTS. 
See  Tenants  in  Common,  1.    Pleadings,  3. 

CORPORATIONS. 

1.  An  amendment  to  a  railroad  charter,  which  authorizes  the  consolidation 

of  the  road  to  be  built  under  it,  with  any  other  intersecting  road,  and 
there  terminates  it,  is  not  such  an  altei*ation  of  the  project  as  will  excuse 
a  stockholder  from  paying  his  subscription  for  stock.  Sprague  v.  Illinois 
River  Railroad  Company,  174. 

2.  Any  amendment  of  such  a  charter,  as  affecting  the  liabilities  of  stockhold- 

ers, must  be  considered  with  a  view  to  the  profits  to  be  derived  from  the 
stock,  rather  than  any  incidental  advantage  to  be  otherwise  gained  by 
the  stockholder.     Ibid.  174. 

3.  The  common  benefit  to  all  the  stockholders,  rather  than  the  benefit  of  one 

or  a  few  of  them,  should  control  the  action  of  those  managing  the  enter- 
prise.    Ibid.  174. 

4.  The  agents  of  a  corpoi-ation,  acting  under  insti-uctions,  must  not  abuse  or 

exceed  them  by  excessive  beating;  if  they  do,  they  become  liable  to  the 
injured  party.  St.  Louis,  Alton  and  Chicago  Railroad  Compamj  v.  Dalby, 
353. 

5.  An  action  of  trespass,  for  assault  and  battery,  will  lie  against  a  corpora- 

tion.   Ibid.  353. 

6.  A  person  occupying  the  position  of  superintendent,  attorney  for  a  com- 

pany, conductor  or  station  agent,  notoriously  and  openly,  will  be  pre- 
sumed to  have  been  duly  appointed  to  do  any  act  properly  pertaining  to 
such  position,  and  within  the  chartered  powers  of  the  corporation.  Ibid. 
353. 

7.  The  usual  remedy  for  excessive  beating  must  be  case,  and  not  trespass.     If 

a  servant  does  a  lawful  act,  in  an  unlawful  way,  case  would  still  be  the 
proper  remedy;  but  if  the  act  is  unlawful  in  itself,  trespass  will  lie.     Ibid. 
353. 
See  Supervisors,  2,  3,  4,  5,  6,  7,  8.    Nuisance,  1,  2.    School  Funds  and 
Lands,  2.    Municipal  Corporations,  1. 
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COUNTY. 
See  Criminal  Law,  4,  5.    Attorney,  3, 4.    Supervisors. 

COUNTY  COURTS  AND  COMMISSIONERS. 

1.  The  juclg-ments  in  the  Probate  Court,  are  but  prima  facie  evidence  of  the 

justice  of  demands  against  aia  estate.    Hopkins  et  al.  v.  McCann,  113. 

2.  An  action  to  reco-ver  a  penalty  under  the  16th  section  of  the  road  law  of 

1845,  for  destroying  a  bridge,  should  be  brought  either  in  the  name  of 
the  County  Commissioners,  or  of  the  Board  of  Supervisors.  County  of 
3IcDonough  v.  MarkJiam,  149. 

3.  The  County  Court  has  jurisdiction  over  a  demand  against  a  deceased  co- 

promissor,  and  may  adjudicate  upon  it  as  an  equitable  money  claim. 
Moore  et  al.  v.  Rogers,  347. 

See  Criminal  Law,  4,  5. 

COVENANT. 
See  Grant,  Bargain  and  Sale,  1. 

CRIMINAL  ACTS. 

1.  In  a  proceeding  under  the  act  of  1852,  for  obstructing  a  road  or  highway, 
if  the  juiy  find  the  party  guilty  of  continuing  an  obstruction,  it  will  be 
erroneous  to  enter  judgment  on  sucli  finding.  A  justice  of  the  peace  has 
not  authority  to  hear  and  try  a  party  for  "  continuing  "  an  obstruction  of 
a  highway.     Crosby  v.  Gipps,  309. 

See  Criminal  Law,  6. 

CRIMINAL  LAW, 

1.  It  is  essential,  in  all  criminal  prosecutions,  that  the  name  of  the  party  in- 

jured or  killed,  should  be  proved  as  laid.    Davis  v.  People,  74. 

2.  That  a  juror  is  over  sixty  years  of  age,  is  not  a  disqualification,  and  if  he 

is  accepted,  with  a  knowledge  of  that  fact,  by  the  accused,  it  is  not 
ground  for  a  new  trial.     Ibid.  74. 

3.  If  an  officer,  having  charge  of  a  jury,  permits  any  member  of  it  to  drink 

spirituous  liquors  after  he  is  sworn,  (but  before  the  case  is  submitted, ) 
he  may  be  punished  for  it,  but  the  verdict  will  not  be  vitiated.     Ibid.  74. 

4.  An  attorney  appointed  by  the  court  to  defend  a  criminal  cannot  recover  for 

his  services  from  the  county  in  which  the  prosecution  is  made.  Vise  et 
al.  V.  County  of  Hamilton,  7'6. 

5.  The  court  may  compel  an  attorney  as  one  of  its  officers,  to  defend  a  pris- 

oner, in  case  of  his  inability  to  employ  counsel.     Ibid.  78. 

G.  A  party  may  be  convicted  and  fined  for  maUcious  mischief,  in  wounding  an 
animal  while  trespassing  upon  his  field.    The  fact  that  the  animal  was 
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doing  damage,  does  not  justify  injuring  or  wounding  it.    Snap  et  al.  v. 
The  People,  80. 

See  Highways  and  Streets,  2. 

CROPS. 

1.  Growing  crops  are  personal  property,  and  subject  to  sale  by  parol  agree-     ' 

ment.     Bull  \.  Griawold,  631. 

2.  If  standing  crops  are  sold  by  parol,  the  possession  is  in  the  vendee,  until 

it  is  time  to  harvest  them.    Ibid.  631. 

DAMAGES. 

1 .  Smart  money  may  be  awarded  in  an  action  of  trespass  to  personal  prop- 

erty, if  it  was  willful.     BuUy.  Grinwold,  631. 

2.  If  a  trespasser  cuts  wheat,  he  cannot  deduct  from  its  value  his  labor  while 

trespassing ;  but  the  plaintiff  should  recover  as  if  himself  had  performed 
the  whole  labor  of  harvesting.     Ibid.  C31. 

'  DECREE. 

See  Chancery. 

DEDICATION. 

1.  Dedication  of  a  highway  may  be  proven  in  various  ways;  as,  by  grant, 
by  user,  or  by  the  acts  and  declarations  of  the  owner.  No  particular 
length  of  time  is  necessary  for  evidence  of  dedication.  Marcy  v.  Tay- 
lor, 634. 

.  2.  The  acceptance  of  a  dedication  of  a  highway,  by  the  public,  may  be 
shown  by  user,  or  by  the  acts  of  pubhc  officers,  repairing  and  keep- 
ing it  up,  though  the  latter  evidence  of  acceptance  is  not  essential. 
Ibid.  634. 

DEEDS. 

1.  A  deed  described  the  party  of  the  second  part  as  "  Amanda  V.  Ash,  and 

the  heirs  of  her  body,  through  Horace  F.  Ash,  her  trustee  and  agent," 
and  granted  the  premises  ' '  to  the  said  party  of  the  second  part,  her 
heii-s  and  assigns."  The  habendum  clause  was  as  follows:  "To  have, 
hold,"  etc.,  "  to  the  only  proper  use  and  benefit  of  Amanda  V.  Ash,  and 
the  heirs  of  her  body,  through  Horace  F.  Ash,  her  trustee,  and  who  holds 
said  lands  in  trust  only  for  the  said  Amanda  V.  Ash,  the  said  party 
of  the  second  part,  her  heirs  and  assigns  forever."  Held,  that  the 
deed  conveyed  an  estate  in  fee  simple  to  Amanda  V.  Ash.  Baulos  v. 
Ash,  187. 

2.  A  mistake  by  the  recorder  in  recording  a  deed,  by  misdescribing  the 

premises  in  his  record,  does  not  make  the  deed  void,  as  against  a  sub- 
sequent purchaser  or  judgment  creditor  without  notice.  Merrick  v. 
Wallace,  486. 
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3.  The  certificate  of  the  recorder  upon  a  deed,  giving  the  date  when  and  the 

page  where  recorded,  is  presumptive  evidence  that  the  deed  was  so  re- 
corded; and  testimony  of  the  strongest  kind  is  required  to  destroy  its 
effect.    Ibid.  486. 

4.  An  alteration  of  a  pubHc  record  cannot  deprive  an  innocent  party  of  the 

benefit  of  it,  as  originally  made.     Ibid  486. 

5.  A  party  performs  his  duty  by  leaving  his  deed  for  record  with  the  proper 

officer.  The  mistakes  or  faults  of  the  officer  do  not  affect  his  rights. 
Ibid.  483. 

6.  The  record  of  a  deed,  describing  the  premises  by  an  impossible  sectional 

number,  is  sufficient  to  put  a  party  purchasing  from  the  same  grantor 
upon  inquiry — and  may  amount  to  notice  of  a  prior  grant.     Ibid.  486. 

7.  To  authorize  a  court  to  receive  secondaiy  evidence  of  the  contents  of  a  deed 

lost  or  destroyed,  it  should  be  clearly  made  to  appear  that  the  search  for 
the  lost  deed  has  been  diligent  and  thorough  in  all  places  where  it  may 
reasonably  be  supposed  it  had  been  or  might  be ;  the  statement  of  a  wit- 
ness that  diligent  search  had  been  made  to  find  it,  is  not  sufficient. 
Rankin  v.  Croiv,  626. 

8.  And  if  the  papers  of  a  party  owning  or  holding  such  a  deed  as  is  supposed 

to  be  lost,  have  ever  been  in  the  custody  of  any  other  person,  such  person 
should  be  produced  to  account  for  the  loss.     Ibid.  626. 

9.  A  party,  to  avail  himself  of  such  secondary  evidence,  should  be  required  to 

make  at  least  the  same  effort  that  it  is  expected  he  would  make  if  he  were 
to  lose  the  benefit  of  the  evidence,  if  the  instrument  were  not  found. 
Ibid.  626. 

10.  The  substance  of  a  lost  paper  ought  to  be  proved  satisfactorily;  its  con- 
tents must  have  been  known  to  the  witness,  and  understood  by  him,  so 
as  not  to  leave  any  doubt  as  to  its  material  parts.    Ibid.  626. 

See  Conveyances.    Ghant,  Bargain  and  Sale. 

DEPOSITIONS. 

1.  Depositions  used  in  a  cause,  should  not  be  left  with  the  jury,  when  they 
retire  to  agree  upon  a  verdict.    Rawson  v.  Curtiss  et  al.,  456. 

See  Chancery,  16,  17.    Evidence,  14,  15. 

DEMURRER. 

1.  After  an  issue  of  fact  is  made  up,  a  demurrer  to  a  replication  comes  too 

late,  is  iiTCgular,  and  need  not  be  noticed.  Brush  et  al.  v.  Blanchard, 
31. 

2.  Parties  may  be  made  to  a  bill  under  an  averment  that  they  claim,  or  pre- 

tend to  have  title  to  land;  and  if  the  charge  in  the  bill  is  untrue,  by  dis- 
claiming, they  may  obtain  costs.  Such  parties,  if  improperly  made 
defendants,  should  demur  separately,  and  not  join  in  a  general  demuiTcr. 
Finch  et  al.  v.  Martin  et  al.,  105. 
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3.  Counts  in  debt  and  assumpsit  cannot  be  joined;  and  a  demurrer  to  a  plea, 
filed  in  such  a  case,  should  be  carried  back  to  the  declaration.  Judg- 
ment should  be  given  against  the  part3-  committing  the  first  fault  in 
pleading.    Adatn^  v.  Hardin,  273. 

See  Chancery,  7. 

DEVISE. 
See  Wills  and  Testaments,  2,  3. 

DIVORCE. 

1.  Where  a  party,  in  a  decree  for  a  divorce,  stipulates  to  take,  in  lieu  of  one- 

tliird  interest  in  certain  land,  for  alimony,  the  sum  of  two  hundred  dol- 
lars, in  case  a  certain  claim  shall  be  presented  by  and  allowed  to  her  hus- 
band, she  will  be  estopped  thereby  from  any  proceeding,  in  relation  to 
the  land,  to  the  prejudice  of  subsequent  purchasers  of  it.  Hopper  v. 
Hopper  et  al.  219. 

2.  If  the  injured  party  cohabits  with  the  other,  subsequent  to  an  adulterous 

offense,  having  the  ability  to  prove  the  fact,  it  will  be  a  bar  to  a  proceed- 
ing for  divorce;  the  offense  will  be  thereby  considered  as  condoned.  But 
condonation  is  always  accompanied  with  the  implied  condition  that  the 
injury  shall  not  be  repeated,  and  that  the  offending  party  will  thereafter 
treat  the  other  with  conjugal  kindness,  or  the  offense  wiU  be  revived. 
Davis  V.  Davis,  334. 

3.  A  suit  for  a  divorce  on  the  ground  of  adultery,  will  be  barred  by  proof  of 

alike  offense  by  the  complaining  party,  though  committed  even  during 
the  pendency  of  the  suit.  But  the  fact  must  be  clearly  proved.  Ibid. 
334. 

4.  Cruelty  of  an  aggravated  character  may  revive  the  offense  of  adultery 

impliedly  condoned ;  and  when  properly  brought  to  the  knowledge  of 
the  court,  during  the  pendency  of  a  suit  claiming  a  divorce  for  adultery, 
win  authorize  a  decree  of  divorce.     Ibid.  334. 

DOWER. 

1.  A  woman,  during  coverture,  cannot  release  her  dower  to  lands  of  a  prior 

husband,  unless  the  living  husband  consents  and  approves.  Osborne  v 
Horine,  124. 

2.  Dower  will  not  be  assigned  in  an  estate  embraced  in  a  contract  of  pur- 

chase, which  was  assigned  by  the  husband  in  liis  Lifetime.  Owen  v.  Roh- 
hins  et  al.  545. 

3.  If,  at  the  time  of  his  death,  the  husband  was  in  a  position  to  enforce  a 

conveyance  of  land,  by  a  bill  for  a  specific  performance,  the  widow  will 
be  dowable  in  such  land.     Ibid.  545. 

4.  If  the  husband  never  had  a  title  to  land,  but  only  a  contract  which  might 

ripen  into  a  title,  which  he  assigned,  any  act  of  the  husband  in  complet- 
ing the  title  subsequent  to  the  assignment,  wiU  not  aid  the  wife  in  ob- 
taining dower.    Ibid.  545. 
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5.  A  holder  of  real  estate,  when  sued  for  dower,  may  be  permitted  to  show, 

that  either  an  immediate  or  remote  grantor  did  not  have  title,  and  that 
he  holds  under  a  different  title,  which  is  paramount.     Ibid.  545, 

6.  The  acknowledgment  by  a  wife  to  a  deed,  which  does  not  state  that  she 

was  made  acquainted  with  the  contents  of  the  deed  and  relinquishes  her 
dower,  entirely  fails  to  comply  with  the  statute.     Ibid.  545 

EASEMENT. 

1.  Where  A,  in  a  conveyance  of  land  to  B, — ^part  of  a  quarter  section — re- 
serves to  himself  and  his  heirs,  forever,  the  use  of  an  alley  twenty-five 
feet  wide,  from  a  road  to  a  river,  jointly  with  B;  and  A,  in  the  con- 
veyance of  another  part  of  the  same  quarter  section  to  C,  also  conveys 
all  his  right  and  interest  to  the  said  lane;  it  is  held  that  the  reservation 
is  only  of  a  joint  use  of  the  lane  to  A,  and  his  heirs,  and  is  a  personal 
right  in  A,  irrespective  of  his  domicil,  and  is  in  gross,  and  not  to  be 
granted  over  to  another.     Garrison  v.  Rudd,  558. 

EJECTMENT. 

1 .  In  ejectment  to  recover  a  town  lot,  in  the  description  of  which  the  name  of 

the  county  and  State  is  omitted,  there  will  be  a  want  of  jurisdiction  in 
the  Circuit  Court.    Minkhart  et  ux.  v.  Hankler,  47. 

2.  A  judgment  in  ejectment  which  finds  the  defendant  guilty  of  unlawfully 

withholding  the  premises  described  from  the  plaintiff,  and  that  the  plain- 
tiff is  entitled  to  the  same,  is  sufiicient. '  Ibid.  47. 

3.  A  judgment  wiU  not  be  reversed  because  of  the  use  of  untechnical  or  in- 

appropriate words  in  it.     Ibid.  47. 

4.  Where  there  is  a  general  verdict  or  finding,  the  judgment  will  not  be  re- 

versed because  one  of  the  counts,  in  the  declaration,  is  defective.  Ibid.  47. 

5.  In  a  suggestion  for  mesne  profits,  the  admissions  of  the  tenant  in  posses- 

sion of  the  property  recovered  in  ejectment,  not  made  in  the  hearing  or 
presence  of  the  defendant  in  ejectment,  are  incompetent  as  evidence. 
Hanley  v.  Ersh'me,  265. 

6.  The  tenant  should  have  been  called,  instead  of  proving  his  admissions. 

Ibid.  265.  % 

ELECTION. 
See  Railroads,  13,  15,  16. 

ERROR. 

1.  If  substantial  justice  has  been  done,  even  if  improper  instructions  have 

been  given,  a  judgment  will  not  be  disturbed.    Dishon  et  al.  v.  Schorr,  59. 

2.  For  error  in  the  record  in  a  proceeding,  not  affecting  the  jurisdiction  of  the 

court,  the  proper  remedy  is  by  writ  of  error,  and  not  by  bill  in  chancery. 
Choate  v.  The  People,  63. 

3.  The  Circuit  Court  can  correct  a  clerical  error,  made  in  copying  a  decree, 
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by  supplying  an  omission,  whicli  was  evident  from  the  minutes  of  the 
court;  but  if  it  does  not  appear  that  it  was  the  intention  of  the  court  to 
insert  the  particular  clause  omitted,  the  proper  remedy  is  by  en-or  to  the 
Supreme  Court,  where  the  erroneous  decree  may  be  corrected.  Forquer 
et  al.  V.  Forqtier,  68. 

4.  This  court  will  not  disturb  the  finding  of  the  Circuit  Court  or  of  the  jury, 

upon  the  facts,  unless  the  finding  is  clearly  wrong.  French  v.  Lownj, 
158. 

5.  Where  the  evidence  justifies  a  verdict,  a  case  will  not  be  disturbed  upon 

the  facts  alone.    Illinois  Cent.  Railroad  Co.  v.  Hays,  166. 

6.  If  a  party  has  joined  in  the  errors  assigned,  he  cannot  have  an  appeal  dis- 

missed, because  the  record  should  have  been  brought  to  the  Supreme 
Court  by  writ  of  error,  instead  of  by  an  appeal.  Bolton  v.  McKinley, 
404. 

7.  The  proper  mode  to  bring  a  case  before  the  Supreme  Court,  where  a  fee 

bill  is  replevied,  is  by  writ  of  error;  appeal  does  not  he.  Smith  v.  Coats, 
405. 

8.  Instructions  not  based  on  evidence,  should  not  be  given.     Chicago,  Bur- 

lington and  Qmncy  Railroad  Co.  v.  George,  510. 

See  Instructions,  4. 

EVIDENCE. 

1.  It  is  for  the  court  to  decide,  as  a  matter  of  law,  what  are  the  letters  and 

figures  used  in  an  instrument  ofi'ered  in  evidence,  and  the  meaning  to  be 
attached  to  them;  and  also,  whether  the  instrument  offered  in  evidence 
varies  from  that  declared  on.     Riley  y.  Dickens,  2^. 

2.  In  a  matter  relating  to  the  property  of  minor  children,  the  declarations  of 

their  mother  and  guardian,  made  prior  to  her  maniage,  may  be  offered 
in  evidence  in  a  suit  wherein  her  husband  is  a  party,  she  being  dead,  to 
estabUsh  the  rights  of  svich  minors.     Brush  et  al.  v.  Blanchard,  31. 

3.  In  a  controversy  arising  out  of  a  claim  of  property  on  the  part  of  minor 

children,  a  bill  of  chancery,  and  injunction,  and  the  orders  thereon  ap- 
pointing a  receiver,  etc.,  being  a  part  of  the  files  of  the  same  court,  and 
put  in  issue  by  the  pleadings,  may  be  admitted  as  competent  testimony, 
.  being  relevant  to  the  issue;  but  the  object  of  their  introduction  may  be 
defeated  by  the  instructions  of  the  court.     Ibid.  31. 

4.  Although  a  master  in  chancery  may  not,  in  this  State,  under  our  practice, 

appoint  a  receiver,  yet  if  he  does  so,  and  the  papers  are  regularly  issued 
under  the  seal  of  the  court,  as  they  would  have  been  if  the  receiver  had 
been  regularly  appointed,  he  may  defend  his  action  under  them  in  suit  for 
trespass.    Ibid.  31. 

5.  Where  the  books  of  a  plaintiff  are  offered  in  evidence,  to  prove  an  account. 

they  are  prima  facie  evidence;  and  however  they  may  operate  to  conclude 
the  plaintiff  as  to  matters  admitted  against  his  interest,  the  defendant, 
taking  the  benefit  of  admissions  by  them  in  liis  favor,  may  contest  the 
accuracy  of  charges  to  his  prejudice.    Dishon  et  al.  v.  Schorr,  59. 
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6.  An  article  sold  to  one  of  two  partners  and  credited  to  the  vendee  on  the 

copartnership  books,  will  be  allowed  to  the  vendor  against  the  copartner- 
ship account.     Ibid.  59. 

7.  In  an  action  against  A.  B.,  if  a  note  is  offered  in  evidence,  signed  by  him 

and  C.  D.  &  Co.,  jointly,  it  will  be  evidence  to  sustain  the  action,  where 
the  bill  of  exceptions  does  not  pui-port  to  give  all  the  evidence ;  as  it  will 
be  presumed,  in  such  case,  that  other  and  proper  proof  was  adduced  to 
show  that  the  note  was  the  several  note  of  A.  B.   Holmes  v.  Sinclair,  71. 

8.  It  is  essential,  in  aU  criminal  prosecutions,  that  the  name  of  the  party  in- 

jured or  killed  should  be  proved  as  laid.     Davis  v.  The  Peojjie,  74. 

9.  The  written  or  verbal  statements  of  one  of  several  copartners,  made  after 

dissolution,  relating  to  partnership  transactions  arising  prior  to  that 
event,  are  incompetent  to  charge  other  members  of  the  firm.  Miller  v. 
Neimerick  et  al.  172. 

10.  The  declarations  of  the  sole  legatee  under  a  will,  are  proper  evidence  to 
show  that  it  is  a  forgery.     Blattner  v.  Weis  et  al.  246. 

11.  In  a  suggestion  for  mesne  profits,  the  admissions  of  the  tenant  in  pos- 
session of  the  property  recovered  in  ejectment  not  made  in  the  hearing 
or  presence  of  the  defendant  in  ejectment,  are  incompetent  as  evidence. 
Hartley  v.  Erskine,  265. 

12.  The  tenant  should  have  been  called,  instead  of  proving  his  admissions. 
Ibid.  265. 

13.  In  an  action  of  covenant  on  a  lease  for  "an  entire  fami,"  if  the  lease 
offered  in  e\'idence  is  only  for  a  part  of  the  farm,  and  the  reserva  ion  is 
not  noticed  in  the  declaration,  the  variance  between  the  allegation  and 
proof  is  fatal;  the  plaintiff  might  recover  rent  for  the  parts  reseiTed. 
Baxter  v.  Knox,  267. 

14.  Depositions  in  a  former  suit  (in  chancery)  between  the  same  parties,  in- 
volving the  same  questions,  are  admissible  as  evidence,  where  the  ques- 
tions are  again  presented  for  judicial  decision,  if  the  parties  interested 
had  an  opportunity  of  testing  the  truth  of  the  testimony.  Wade  et  al. 
V.  King  et  al.  301. 

15.  And  tliis,  although  the  parties  are  not  identical,  and  although  there  may 
not  be  complete  mutuality,  in  respect  to  their  relation  to  each  other,  or  to 
the  subject  matter  litigated,  if  the  same  matter  is  in  issue  in  both  cases. 
Ibid.  301. 

16.  It  is  for  the  jury,  in  a  case  of  dispute  as  to  whose  account  a  quantity  of 
wheat  was  delivered,  to  determine  that  fact  from  the  evidence,  and  also 
to  determine  whether  it  had  been  taken  into  account  on  a  settlement. 
Kirhy  v.  Watt,  393. 

17.  Books  of  account  are  not  proper  evidence,  unless  some  foundation  has 
been  laid  for  their  introduction.     Ibid.  393. 

18.  A  party  complaining  of  the  court  for  not  admitting  evidence,  should 
show,  by  his  bill  of  exceptions,  what  the  evidence  was  that  was  offered 
and  rejected.     Ibid.  393. 

19.  Arbitrators  may  be  examined  as  witnesses  to  prove  that  no  evidence  was 
given  on  a  particular  subject — that  certain  matters  were  or  were  not  ex- 
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amined  by  them — or  that  there  is  a  mistake  in  the  award;  also  as  lo  the 
time  when,  and  circumstances  under  which,  an  award  was  made,  and 
what  transpired  at  the  hearing.     Spurck  et  al.  v.  Crook  et  al.  415. 

20.  A  witness  should  not  be  permitted  to  characterize  a  paper  as  a  letter 
of  credit;  the  paper  should  be  produced,  or  proper  steps  taken  to  have 
it  produced,  before  its  contents  can  be  established  orally.  '  (A  letter 
of  credit  described,  and  its  character  specified.)  Eawson  v.  Curtiss  et  al. 
456. 

21.  Positive  evidence  as  to  the  fact  that  a  head  light  was  burning,  or  that  a 
bell  or  -whistle  was  sounding,  is  entitled  to  more  weight  than  negative 
evidence,  in  relation  to  such  facts.  Chicago  and  Rock  Island  Railroad 
Company  v.  Still,  499. 

22.  In  action  for  injuries  sustained  by  a  collision  of  railroad  cars,  where  two 
companies  run  upon  the  same  track,  and  a  question  arises  as  to  which  of 
the  I'oads  is  in  fault,  the  running  time  of  trains  may  be  shown,  by  other 
proof  than  the  time  table  of  the  companies.  Chicago,  Burlington  and 
Qiiincy  Railroad  Company  v.  George,  510. 

23.  A  person  not  a  physician  may  testify,  whether  it  was  necessary  for  a  party 
to  receive  medical  assistance,  and  the  length  of  time  such  assistance  was 
necessary.     Ibid.  510. 

24.  The  time  at  which  trains  should  be  run,  may  be  proved  otherwise  than 
by  the  time  table.     Ibid.  510. 

25.  A  holder  of  real  estate,  when  sued  for  dower,  may  be  permitted  to  show, 
that  either  an  immediate  or  remote  grantor  did  not  have  title,  and  that 
he  holds  under  a  different  title,  which  is  paramount.     Otven  v.  Robbins, 

■      545. 

26.  The  owner  of  lost  baggage  may  be  a  witness  to  prove  the  contents  of  a 
tnink  and  the  value  thereof;  provided  Miere  is  no  other  person  who  can 
make  such  proof.    Parmelee  et  al.  v.  McNulty,  556. 

27.  Tlae  court  mil  take  notice,  that  the  ovsmer  of  an  omnibus  line  is  a  com- 
mon carrier  of  passengers  and  their  baggage;  and  if  it  be  otherwise,  he 
must  make  it  appear.     Ibid.  556. 

28.  AVhere  a  party  examines  a  witness  as  to  a  conversation,  the  opposing 
party  can  only  examine  the  witness  upon  the  conversation  about  the  same 
subject-matter;  but  not  about  a  conversation  upon  a  different  subject,  not 
related  to  the  primary  conversation.  Chicago  and  Alton  Railroad  Com- 
pany V.  Thompson,  578. 

29.  To  authorize  a  court  to  receive  secondaiy  evidence  of  the  contents  of  a 
deed  lost  or  destroyed,  it  should  be  clearly  made  to  appear,  that  the 
search  for  the  lost  deed  has  been  diligent  and  thorough  in  all  places 
where  it  may  reasonably  be  supposed  it  had  been  or  might  be;  the  state- 
ment of  a  witness  that  diligent  search  had  been  made  to  find  it,  is  not 
sufficient.    Rankin  v.  Crow,  626. 

30.  And  if  the  papers  of  a  party  owning  or  holding  such  a  deed  as  is  supposed 
to  be  lost,  have  ever  been  in  the  custody  of  any  other  person,  such  person 
should  be  produced  to  account  for  the  loss.     Ibid.  626. 

31.  A  pai-ty,  to  avail  himself  of  such  secondary  evidence,  should  be  required 
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to  make  at  least  the  same  effort  that  it  is  expected  he  would  make  if  he 
were  to  lose  the  benefit  of  the  evidence,  if  the  instrument  were  not  found. 
Ibid.  626. 

^2.  The  substance  of  a  lost  paper  ought  to  be  proved  satisfactorily;  its  con- 
tents must  have  been  known  to  witness,  and  understood  by  him,  so  as 
not  to  leave  any  doubt  as  to  its  material  parts.     Ibid.  626. 

83.  The  jury  is  bound  to  take  as  evidence  the  testimony  of  an  unimpeached 
witness.  But  a  witness  may  be  impeached  by  other  witnesses,  by  his 
manner  of  testifying-,  his  feelings  towards  the  parties,  inconsistency  in 
his  statements,  his  want  of  intelligence,  or  the  want  of  means  of  know- 
ing the  facts  of  which  he  testifies.     Ibid.  626. 

See  Adverse  Possession,  3.    Pleading,  3.    Probate  Court,  2,  3.    Rail- 
roads, 16.    Recognizajstce,  8. 

EXECUTION. 

1.  A  title  acquired  under  an  execution  issued  after  the  death  of  the  defendant, 

is  not  prima  facie  void;  it  becomes  so  upon  the  proof  of  the  fact  of  the 
death.    Finch  et  al.  v.  Matiin  et  al.  105. 

2.  An  attorney  prosecuting  a  suit  has  authority  to  director  consent  that  goods 

levied  upon,  being  of  a  perishable  nature,  or  liable  to  be  pilfered,  should  be 
sold  by  the  officer,  and  the  proceeds  be  kept  for  future  distribution ;  and 
his  client  may  be  held  by  such  direction  or  consent.  Nelson  et  al.  v. 
Cooh,  440. 

3.  Where  an  attachment  and  execution,  in  favor  of  different  creditors,  were 

directed  to  be  levied  upon  a  store  and  the  goods  therein,  it  wiU  be  under- 
stood that  a  technical  trespass  was  to  be  committed,  if  necessary  to  effect 
the  seizure,  and  each  of  the  parties  may  be  held  for  such  trespass,  and  a 
general  finding  under  a  declaration  for  levying  upon  the  goods,  and  for 
trespassing  upon  the  store;  it  wiU  be  understood  that  the  whole  was 
one  transaction,  and  no  apportionment  of  damages  should  be  made,  as 
distinguishing  between  the  trespass  upon  the  premises  and  the  levy  upon 
the  goods.     Ibid.  440. 

4.  A  return  of  an  officer  to  an  execution  is  not  simply  his  indorsement  upon 

the  process,  but  is  the  actual  placing  of  it  in  the  office  from  which  it  is 
issued.  Until  then  he  may  change  the  indorsement,  and  afterwards, 
only  by  permission  of  the  court.    Ibid.  440. 

EXECUTIVE  OF  STATE. 
See  Governor. 

FEES— FEE  BILLS. 

1.  A  writ  of  error,  and  not  by  appeal,  is  the  proper  mode  of  bringing  a  ques- 
tion before  the  Supreme  Court,  in  reference  to  taxation  of  costs  upon  a 
fee  bin  replevied.    Smith  v.  Coats,  405. 
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FEMALES— FEME  COVERT. 

1.  The  minority  of  a  female  terminates  at  eighteen  years  of  age.  Kester\. 
Stark  et  al.  328. 

FIDUCIARIES. 

1.  Courts  of  equity  will  sci-upulously  examine  the  conduct  of  persons  acting  in 
fiduciary  or  trust  capacities,  to  see  that  the  property  confided  to  their  cai-e 
is  protected  from  waste.    Moore  et  al.  v.  School  Trustees,  83. 

FORECLOSURE  OF  MORTGAGE. 

1.  Where  a  bill  for  a  foreclosure  shows  that  the  mortgage  was  given  for  the 

entire  purchase  money,  no  part  of  which,  or  of  the  interest,  has  been 
paid,  and  that  the  value  of  the  premises  does  not  exceed  the  amount  due, 
and  they  are  but  a  slender,  ajid  the  only  security,  for  the  debt,  the  mort- 
gagors having  absconded,  a  strict  foreclosure  is  not  improper.  Wilson 
et  al.  V.  Geisler,  49. 

2.  Where  a  bill  sets  up  a  bond  and  mortgage,  making  a  prima  facie  case, 

and  the  answer  sets  up  payment,  this  will  not  be  considered  as  responsive 
to  the  bill;  but  being  of  an  affirmative  character,  the  answer  must  be 
sustained  by  proof.    Stark  et  ux.  v.  Hillibert,  344. 

FOREIGN  JUDGMENT. 

1 .  The  statute  of  limitations  of  1849  runs  against  a  judgment  of  another  State, 

rendered  against  a  resident  thereof,  who  had  there  died,  where  letters 
of  administration  have  not  been  taken  out  in  this  State,  within  the  period 
named  as  fixing  the  bar.     Van  Alstine  v.  Lemons,  394. 

2.  In  an  action  upon  a  foreign  record,  it  is  not  a  variance  to  declare  for 

$1,667.86,  if  the  evidence  shows  that  the  damages  were  assessed  at 
11,654.33,  and  that  plaintiffs  should  recover  their  said  damages  and 
costs,  taxed  at  $13.53.  Defendant's  costs  do  not  go  to  the  plaintiff,  and 
are  no  part  of  the  judgment.    Iglehart  v.  Hobart  et  al.  637. 

3.  A  memorandum,  which  was  probably  made  by  the  clerk  for  his  conven- 

ience, and  which  does  not  disturb  the  judgment,  will  not  be  regarded. 
Ibid.  637. 

See  Recokd. 

FORFEITURE. 

1.  A  devise,  with  the  condition  that  the  devisee  shall  not  marry  until  he  or 

she  arrives  at  the  age  of  twenty-one,  is  lawful;  and  a  violation  of  it,  after 
notice,  will  be  held  to  have  forfeited  the  estate  devised.  Such  a  devise 
is  one  with  a  condition  subsequent.  Shackelford  et  iix.  v.  Hall  et  al. 
212. 

2.  But  the  violation  of  such  a  condition  will  network  a  forfeiture  of  the  estate 

against  the  devisee,  if  the  devisee  was  also  heir  at  law,  unless  it  plainly 
appears  that  the  devisee  had  been  expressly  notified  of  the  condition  upon 
which  the  devise  depended.    Ibid.  212. 
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FRAUD. 

1.  Under  a  chattel  mortgage,  the  mortgagee  must  take  possession  of  the 

property  upon  the  default  of  payment  of  the  debt.  Suffering  property  to 
remain  with  a  mortgagor  after  a  default  in  payment,  is  a  fraud  per  se, 
not  subject  to  explanation.    Seed  v.  Eames,  594. 

2.  Where  parties  live  in  the  same  town  or  county,  one  day  after  default 

would  be  a  reasonable  time  within  which  to  take  possession  of  mortgaged 
property.  In  general,  what  would  be  deemed  a  reasonable  time  must  be 
determined  by  the  situation  of  the  parties.     Ibid.  594. 

FRAUDS  AND  PERJURIES. 

1.  A  verbal  agreement,  made  in  October,  1856,  by  which  a  party  agreed  to 
lease  his  farm  for  one  year,  to  commence  on  the  first  of  March,  1857,  and 
terminate  on  the  same  day  in  1858,  is  void,  under  our  statute  of  frauds 
and  perjuries.    Olt  v.  LoJinas,  576. 

See  Statute  op  Frauds. 

FUGITIVES. 
See  Negroes,  1,  2,  3,  4,  5,  6.    Slaves  and  Slavery. 

GARNISHEES. 

1 .  A  judgment  should  not  be  taken  against  a  garnishee  without  filing  inter- 
rogatories for  him  to  answer;  or  without  taking  a  conditional  default, 
and  the  issuing  of  a  scire  facias  against  him.  Williams  v.  Vanmeter, 
293. 

GOVERNOR. 

1.  The  Supreme  Court  has  no  control  over  the  Governor  of  the  State  to  com- 

pel him  to  perform  any  public  duty.    People  ex  rel.  v.  Bissell,  229. 

2.  By  the  consent  of  the  Governor,  the  court  might  adjudicate  questions  sub- 

mitted to  it;  but  it  does  not  possess  the  right  to  exercise  coercive  powers 
over  the  Executive.    Ibid.  229. 

3.  The  Governor  may,  within  the  period  fixed  by  the  constitution,  deliberate 

as  to  the  propriety  of  approving  an  act  of  the  General  Assembly,  and 
may  sign  such  act,  and  erase  liis  signature  thereto,  at  pleasure;  and  until 
it  has  passed  his  control  by  the  constitutional  and  customary  modes  of 
legislation,  he  may  reconsider  and  retract  any  approval  previously  made. 
The  People  ex  rel.  v.  Hatch,  283. 

4.  The  report,  to  either  branch  of  the  General  Assembly,  by  the  private  sec- 

retary of  the  Governor,  or  by  the  Secretary  of  State,  of  the  approval  of 
an  act  by  the  Executive,  is  not  necessary  to  its  validity.    Ibid.  233. 

5.  If  the   Governor  shall   deposit  an  act  of  the  General   Assembly,  ap- 

proved by  him,  with  the  Secretary  of  State,  it  is  then   beyond  his 
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further  action,  although,  his  approval  was  put  to  the  act  by  mistake. 
Ibid.    283. 

6.  The  fact  that  the  Governor  has  inadvertently  placed  his  approval  and 

name  to  an  act  of  the  General  Assembly,  which  signing  and  approving 
has  been  announced  by  his  private  secretary,  in  his  routine  of  business, 
but  without  the  knowledge  of  the  Governor,  does  not  deprive  the  Gover- 
nor of  his  privilege  of  striking  his  approval  from  the  act,  if  the  bill  re- 
mains in  his  custody.     Ibid  283. 

7.  A  power  to  rectify  an  error,  at  the  proper  time,  exists  with  all  departments 

of  the  government.    Ibid,  283 

GKANT,  BAEGAIN  AND  SALE. 

1.  The  words  "grant,  bargain  and  sell,"  under  our  statute,  in  a  conveyance, 
only  amount  to  a  covenant,  that  the  grantor  has  done  no  act,  nor  created 
any  incumbrance,  whereby  the  estate  granted  can  be  defeated.  It  is  a 
covenant  against  the  acts  of  the  grantor.  Prettijman  et  al.  v.  Wilkey 
et  al.  235. 

See  Conveyance,  2. 

GUARDIAN  AND  WARD. 

1.  A  guardian  or  trustee  may,  in  a  peaceable  manner,  take  the  property 

of  a  ward  or  other  principal;  and  if  money  has  been  converted  into 
goods,  they  may  be  taken  in  the  same  manner,  so  long  as  the  goods 
can  be  identified.  An  abuse  of  a  trust  can  confer  no  rights  on  a  party 
abusing  it,  or  those  claiming  in  privity  with  him.  Brush  et  al.  v.  Blanch- 
ard,  31. 

2.  If  it  appears  that  the  land  of  a  deceased  party  was  regularly  sold  by  a 

guardian,  by  authority  oi  law,  though  the  sale  was  not  confirmed,  but  no 
complaint  appears  against  the  fairness  of  the  transaction,  the  monies 
having  been  faithfully  apphed — a  part  in  the  acquisition  of  other 
lands,  which  the  children  subsequently  conveyed — the  minors  will  be 
estopped  in  equity,  after  long  acquiescence,  from  proceeding  in  ejectment 
to  recover  the  land  sold  by  the  guardian,  from  an  innocent  purchaser, 
not  immediately  connected  with  that  sale.    Penn  and  Wife  v.  Heisey,  295. 

HEIRS. 

1.  The  case  of  Stone  et  al.  v.  Wood,  Adm'r,  at  page  177  of  16th  Illinois 

Reports,  examined  and  approved.     Hopkins  et  al.  v.  McCann,  113. 

2.  An  administrator  only  represents  and  controls  personal  property.     Upon  a 

deficiency  of  assets  to  pay  the  debts  of  the  estate,  he  may  apply,  in  con- 
nection with  the  heir,  for  an  order  to  sell  realty.  The  parties  in  such 
cases  are  not  in  privity,  the  admissions  of  an  administrator  do  not  bind 
the  heir,  and  the  heir  may  contest  an  application  for  the  sale  of  the  realty. 
Ibid.  113. 

See  Wills  and  Testaments,  1. 
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HIGHWAYS  AND  STREETS. 

1.  An  overseer  of  highways  under  township  organization,  cannot,  of  his  own 

motion,  institute  suits,  and  bind  the  town  for  the  payment  of  costs.  The 
overseer  should  make  the  complaint  to  a  justice,  who  should  docket  the 
suit  in  the  name  of  the  town,  which  is  the  proper  plaintiff.  Gardner-  v. 
Town  of  Chamhershurgh,  99. 

2.  In  a  proceeding  under  the  act  of  1852,  for  obstructing  road  or  highway, 

if  the  jury  find  the  party  guilty  of  continuing  an  obstruction,  it  will  be 
erroneous  to  enter  judgment  on  such  finding.  A  justice  of  the  peace  has 
not  authority  to  hear  and  try  a  party  for ' '  continuing  ' '  an  obstruction  of  a 
highway.     Croshy  v.  Gipps,  309. 

3.  In  an  action  for  trespass  to  land,  where  the  issue  presented  is,  whether  the 

fence  removed  was  or  was  not  in  a  highway,  it  is  erroneous  to  instruct 
the  jury  so  as  to  take  from  their  consideration  the  evidence  which 
went  to  estabhsh  the  fact  that  the  fence  was  in  the  highway.  Marcy  v. 
Taylor,  634. 

4.  Any  person  may  remove  a  fence  erected  across  a  highway,  without  being 

guilty  of  trespass.     Ibid.  634. 

5.  Dedication  of  a  highway  may  be  proven  in  various  ways;  as,  by  grant,  by 

user,  or  by  the  acts  and  declarations  of  the  owner.  No  particular  length 
of  time  is  necessary  for  evidence  of  dedication.     Ibid.  634. 

6.  The  acceptance  of  a  dedication  of  a  highway,  by  the  public,  may  be 

shown  by  user,  or  by  the  acts  of  public  officers,  repairing  and  keeping 
it  up,  though  the  latter  evidence  of  acceptance  is  not  essential.  Ibid. 
634. 

HUSBAND  AND  WIFE. 

1.  A  woman,  during  coverture,  cannot  release  her  dower  to  lands  of  a  prior 

husband,  unless  the  living  husband  consents  and  approves.  Osborne  v. 
Horine,  124. 

2.  If  the  injured  party  cohabits  with  the  other,  subsequent  to  an  adulterous 

offense,  having  the  ability  to  prove  the  fact,  it  will  be  a  bar  to  a  proceed- 
ing for  divorce;  the  offense  will  thereby  be  considered  as  condoned. 
But  condonation  is  always  accompanied  with  the  implied  condition  that 
the  injury  shall  not  be  repeated,  and  that  the  offending  party  will  there- 
after treat  the  other  with  conjugal  kindness,  or  the  offense  will  be  re- 
vived.   Davis  V.  Davis,  334, 

3.  A  suit  for  divorce  on  the  ground  of  adultery,  will  be  barred  by  proof 

of  a  like  offense  by  the  complaining  party,  though  committed  even 
during  the  pendency  of  the  suit.  But  the  fact  must  be  clearly  proved. 
Ibid.  3;34. 

4.  Cruelty  of  an  aggravated  character  may  revive  the  offense  of  adultery  im- 

pliedly condoned;  and  when  properly  brought  to  the  knowledge  of  the 
court,  during  the  pendency  of  a  suit  claiming  a  divorce  for  adultery, 
will  authorize  a  decree  of  divorce.    Ibid.  334. 
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6.  A  married  ■woman  who  has  joined  her  husband  in  a  contract,  or  who  has 
contracted  without  her  husband,  will  not  be  made  to  convey  her  real 
estate,  nor  does  she,  in  that  way,  release  her  dower;  and  joining  with  her 
husband  in  an  agreement  to  arbitrate  does  not  change  her  rights. 
She  cannot  be  made  to  perform  an  award.  Spurck  et  al.  v.  Crook  et  al. 
415. 

6.  Dower  will  not  be  assigned  in  an  estate  embraced  in  a  contract  of  pur- 

chase, which  was  assigned  by  the  husband  in  his  lifetime.  Owen  v.  Rob- 
hms  et  al.  545. 

7.  If,  at  the  time  of  his  death,  the  husband  was  in  a  position  to  enforce  a 

conveyance  of  land,  by  a  bill  for  a  specific  performance,  the  widow  will  be 
dowable  in  such  land.    Ibid.  545. 

8.  If  the  husband  never  had  a  title  to  land,  but  only  a  contract  which  might 

ripen  into  a  title,  which  he  assigned,  any  act  of  the  husband  in  complet- 
ing the  title  subsequent  to  the  assignment,  wiU  not  aid  the  wife  in  ob- 
taining dower.    Ibid.  545, 

See  Wills  and  Testaments,  1 

ILLINOIS  AND  MICHIGAN  CANAL. 

See  Canal  and  Canal  Lands. 

INDORSEE  AND  INDORSEE. 

1 .  Wliere  the  proof  shows  that  if  an  action  commenced  against  the  maker  of  a 
note  had  been  duly  prosecuted,  the  amount  might  have  been  recovered  of 
him,  the  assignor  will  not  be  Uable.  A  note  intended  to  be  given  in  set- 
tlement of  such  suit,  and  left  with  a  depositary,  who  has  no  power  to  act 
in  the  premises,  but  which  is  not  accepted,  is  not  the  just  subject  of  an 
action.    Curtis  et  al.  v.  Gorman,,  141. 

See  Promissory  Note,  18. 
INFANTS. 

1.  Females  are  at  majority  at  eighteen.    Kester  v.  Stark  et  al.  328. 

See  Chancery,  11,  15. 

INJUNCTION. 
See  Railroads,  15,  16,  17,  18. 

INSTRUCTIONS. 

1.  An  instruction  asked  for,  which  has  no  application  to  the  case  proved,  is 

abstract,  and  should  not  be  given.    Riley  v.  Dickens,  29. 

2.  If  substantial  justice  has  been  done,  even  if  improper  instnictions  have 

been  given,  a  judgment  wiU  not  be  disturbed.    Dishon  et  al.  v.  Schorr,  59. 
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3.  A  judge,  on  the  trial  of  a  cause,  has  no  authority  to  affect  or  change  the 

law  as  stated  in  written  instructions,  by  any  expressions  not  in  writing. 
Ray  V.  Wooters,  82. 

4.  In  an  action  upon  a  promissory  note,  given  for  a  mowing  machine,  which, 

it  is  said,  was  warranted  to  the  purchaser  as  a  good  machine,  etc.,  it  is 
erroneous  to  instruct  the  jury  ''that,  if  they  believe  the  contract  was 
rescinded,  or  the  warranty  of  the  machine  broken,  that  defendants  would 
be  entitled  to  recover  whatever  amount  they  may  have  paid  on  the  pur- 
chase," since  the  machine  may  have  been  beneficial  to  defendants,  or 
the  defect  may  have  been  unimportant.  Morgan  et  al.  v.  Collins  et  al. 
126. 

5.  Instructions  not  based  on  evidence,  should  not  be  given.     Chicago,  Bur- 

lington and  Quiticy  Railroad  Company  v.  George,  510. 

INTEBEST. 

1.  Where  a  note  was  given  while  the  interest  law  of  1849  was  in  force,  bear- 
ing ten  per  cent,  interest,  it  is  competent  for  the  maker  to  plead,  and 
show,  even  subsequent  to  the  passage  of  the  act  of  1857,  that  the  note 
was  not  given  for  money  loaned;  and  thus  have  a  rebatement  of  the  in- 
terest exceeding  six  per  cent.     Seegar  v.  Seegar,  121. 

*2.  Where  money  is  due  and  payable,  if  the  creditor  agrees  to  forbear  for  one 
year,  and  in  consideration  thereof  the  debtor  agrees  to  pay  twenty  per 
cent.,  it  is  a  usurious  agreement — and  that,  whether  the  debtor  had  or  not 
previously  agreed  to  pay  the  creditor  whatever  interest  the  creditor  might 
have  to  pay  for  other  money  in  consideration  of  his  forbearance  to  the 
debtor.     Shirley  v.  Welty,  623. 

3.  To  give  a  greater  rate  of  interest  than  that  allowed  by  the  statute  on  a 
pre-existing  debt,  for  an  extension  of  time  for  its  payment,  is  within  the 
statute,  and  usurious.    Ibid.  623. 

See  UsuKY,  1,  2. 

INTERPLEADER. 

1.  An  interpleader,  claiming  property  attached,  if  unanswered,  wiUbe  taken 

to  be  true.     Williams  v.  Vanmeter,  293. 

2.  If  the  proceeding  for  partition  is  under  the  statute,  any  party  in  interest 

may  interplead  at  any  time  previous  to  the  final  disposition  of  the  case. 
And  all  orders  and  proceedings  may  be  altered  so  as  to  meet  any  new 
facts  presented  by  new  parties.    Kester  v.  Stark  et  al.  328 

INTESTATE  ESTATES. 

1.  In  Illinois,  where  the  statute  makes  the  husband  and  wife  heirs  to  each 
other,  when  there  is  no  child  or  descendant  of  a  child,  in  the  absence  of 
facts,  arising  subsequent  to  marriage,  showing  an  intention  to  die  testate, 
a  revocation  of  a  will  made  by  the  husband  prior  to  his  marriage,  by 
which  he  disposed  of  his  whole  estate  without  making  any  provision  in 
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contemplation  of  the  relations  arising  out  of  Ms  marriage,  will  be  pre- 
sumed.    Tyler  Y.  Tyler  et  al.  161. 

See  Heiks,  1,  2.    County  Courts,  1. 

JOINT  DEBTORS. 

1.  Where  the  promise  of  several  is  joint,  and  not  several,  the  survivors  only 

can  be  sued  at  law;  but  if  satisfaction  be  not  obtained  of  the  survivors, 
proceedings  against  the  estate  of  the  deceased  promissor  can  only  be 
taken  in  equity.  In  such  a  case,  a  judgment  against  one  or  moi-e  is  a 
bar  to  another  action  on  the  same  contract,  whether  against  the  same  or 
other  parties.     Moore  et  al.  v.  Rogers,  347. 

2.  Where  a  promise  is  joint  and  several,  distinct  remedies  may  be  taken 

against  the  promissors,  until  satisfaction  is  obtained.    Ibid.  347. 

.     JUDGMENT. 

1.  If  a  judgment  is  for  more  damages  than  is  claimed  by  the  declaration,  it  is 

bad.     Oaks  v.  Ward  et  al.  46. 

2.  A  judgment  in  ejectment  wliich  iinds  the  defendant  guilty  of  unlawfully 

withholding  the  premises  described  from  the  plaintiff,  and  that  the  plain- 
tiff is  entitled  to  the  same,  is  sufficient.     MinkhaH  et  ux.  v.  Hankler,  47. 

3.  A  judgment  will  not  be  reversed  because  of  the  use  of  untechnical  or  in- 

appropriate words  in  it.     Ibid.  47. 

4  Where  there  is  a  general  verdict  or  finding,  the  judgment  will  not  be  re- 
versed because  one  of  the  counts,  in  the  declaration,  is  defective.   Ibid.  47. 

5.  Where  the  promise  of  several  is  joint  only,  the  survivors  only  can  be  sued 
at  law;  but  if  satisfaction  is  not  obtained  of  them,  proceedings  against 
the  estate  of  a  deceased  promissor,  must  be  in  equity.  A  judgment 
against  one  or  more  is  a  bar  to  another  action  on  the  same  contract. 
Moore  et  al.  v.  Rogers,  347. 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  Where  land  was  purchased  for  the  benefit  of  several  judgment  creditors, 
under  proceedings  by  attachment,  it  will  be  held  by  the  purcha.«er,  as 
trustee  for  each,  in  proportion  to  the  respective  amounts  of  the  judg- 
ments. But  if  the  creditors  have,  as  between  themselves,  acted  upon  a 
different  basis  of  division,  and  partition  has  been  adjudged  upon  such 
basis,  none  but  the  creditor  who  has  lost  by  consenting  to  accept  less  by 
the  partition  than  his  appropriate  share,  can  complain  of  it.  Gregory 
and  Wife  v.  Gover  et  al.  608. 

JUDICIAL  SALES. 

1.  The  notice  of  a  judicial  sale  of  property  should  specify  a  time,  or  the  hours 
within  which,  during  the  ordinary  business  hours  of  the  day  when  it 
would  be  made ;  which  should  be  at  some  public,  accessible  and  conven- 
ient place  for  bidders.     Trustees  of  Schools  v.  Snell,  156. 
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JUSTICES  OF  THE  PEACE. 

1 .  Where  a  magistrate  has  jurisdiction  over  the  offense,  and  over  the  person 

of  the  oifender,  his  acts,  though  never  so  erroneous,  will  not  make  him  a 
trespasser;  and  tha*;  a  conviction  by  him,  still  subsisting,,  and  valid  upon 
its  face,  on  a  subject  within  his  jurisdiction,  is  a  legal  bar  to  an  action 
for  anything  done  under  such  conviction.     Lancaster  v.  Lane,  242. 

2.  If  the  magistrate  has  not  jurisdiction,  he  is  liable  to  an  action  on  the  case; 

if  he  has  jurisdiction,  it  is  otherwise.     Ibid.  242. 

3.  A  justice  of  the  peace  has  the  right  to  be  tried  by  his  docket,  and  is  en- 

titled to  the  evidence  it  may  furnish  in  his  favor.     Ibid.  242. 

4.  Where  an  offense,  as  an  assault  and  battery,  is  committed  in  the  view  of  a 

magistrate,  within  his  jurisdiction,  he  may  order  the  offender  into  custodj% 
and  proceed  to  his  trial.  A  wari'ant  and  affidavit  are  unnecessary.  Ibid. 
242. 

5.  A  justice  of  the  peace  who  has  imposed  a  fine  upon  a  person  for  contempt 

of  his  com't,  can  imprison  him  until  the  fine  and  costs  are  paid.  Brown 
V.  The  People,  613. 

See  Highways  and  Stkeets,  2. 

JURIES. 

1.  That  a  juror  is  over  sixty  years  of  age  is  not  a  disqualification,  and  if  he  is 

accepted, with  a  knowledge  of  that  fact,  by  the  accused,  it  is  not  ground 
for  a  new  trial.    Davis  v.  The  People,  74. 

2.  If  an  officer  having  charge  of  a  jury  permits  any  member  of  it  to  drink 

spirituous  liquors  after  he  is  sworn,  (but  before  the  case  is  submitted,) 
he  may  be  punished  for  it,  but  the  verdict  will  not  be  vitiated. 
Ibid.  74. 

JURISDICTION. 

1.  Where  a  magistrate  has  jurisdiction  over  the  offense  and  over  the  person 

of  the  offender,  his  acts,  though  never  so  en-oneous,  will  not  make 
him  a  trespasser;  and  that  a  conviction  by  him.  still  subsisting,  and 
vaUd  upon  its  face,  on  a  subject  within  his  jurisdiction,  is  a  legal 
bar  to  an  action  for  anytliing  done  under  such  conviction.  Lancaster  v.. 
Lane,  242. 

2.  If  the  magistrate  has  not  jm-isdiction,  he  is  liable  to  an  action  on  the  case; 

if  he  has  jurisdiction,  it  is  otherwise.     Ibid.  242. 
8.  A  justice  of  the  peace  has  a  right  to  be  tried  by  his  docket,  and  is  entitled 

to  the  evidence  it  may  furnish  in  his  favor.     Ibid.  242. 
4.  Where  an  offense,  as  an  assault  and  battery,  is  committed  in  the  view  of  a 

magistrate,  within  his  jurisdiction,  he  may  order  the  offender  into  custody, 

and  proceed  with  his  trial.     A  warrant  and  affidavit  are  unnecessary. 

Ibid.  242. 
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6.  In  a  case  for  divorce,  where  the  process  from  one  county  was  sent  to 
another  for  service  upon  defendant,  and  he  submits  to  the  jurisdiction  by 
filing  an  answer,  and  goes  to  trial,  a  motion  to  dismiss,  after  verdict,  for 
want  of  jurisdiction,  comes  too  late;  the  objection  is  a  dilatory  one,  and 
should  be  taken  before  trial.    Peeples  v.  Peeples,  269. 

See  Pleading,  1.    County  Coukts,  3. 

.     LEASE. 

1.  A  lease  of  land  by  parol,  for  a  term  not  exceeding  one  year,  is  valid.  Bull 
V.  Griswold,  631. 

LETTER  OF  CEEDIT. 
See  Evidence,  20. 

LIMITATION. 

1.  Tlie  statute  of  seven  years' limitation  does  not  require  that  the  possession, 

under  claim  and  color  of  title,  should  be  continued  in  one  person;  nor 
that  the  same  person  shall  pay  aU  the  taxes  for  that  period;  nor  that 
the  taxes  shall  be  paid  during  the  year  for  which  they  accrued;  nor 
that  the  person  in  possession,  for  a  portion  or  the  whole  of  a  particular 
year,  should  pay  the  taxes  of  such  year.  It  is  sufl&cient  if  the  taxes  are 
paid  under  claim  and  color,  by  those  having  or  succeeding  to  the  posses- 
sion.    Cqfield  V.  Furry,  183. 

2.  The  taxes  of  any  year  may  be  paid  at  any  time  before  sale.     Ibid.  183. 

3.  If  taxes  are  paid  by  a  tenant,  the  payment  will  enure  to  the  benefit  of  his 

landlord,  or  if  by  a  trustee  or  a  cestui  que  trust,  to  the  benefit  of  the 
combined  legal  and  equitable  title  claimed.     Ibid.  183. 

4.  A  debt  baired  by  the  statute  of  limitations,  is  an  existing  moral  obliga- 

.tion  of  sufficient  validity  to  support  a  new  promise  based  upon  it,  in 
avoidance  of  the  bar.    Keener  v.  Crull  and  Wife,  189. 

5.  The  new  promise  may  arise  out  of  such  facts  as  identify  the  debt,  so 

as  to  detemiine  its  character  and  amount,  and  show  a  present  intention 
and  wilUngness  to  pay.  The  promise  must  be  made  to  the  party 
seeking  its  benefits,  or  to  some  one  authorized  to  act  in  his  behalf.  Ibid. 
189. 

6.  A  promise  to  a  stranger  will  not  take  a  case  out  of  the  statute.    Ibid.  189. 

7.  The  second  section  of  the  act  approved  March  2, 1839,  entitled  "An  Act  to 

quiet  possessions  and  confirm  titles  to  lands,"  is  a  limitation  law  barring 
the  action  of  ejectment;  and  the  party  in  whose  favor  the  limitation  has 
run,  may  invoke  its  aid.     Neivland  v.  Marsh,  376. 

8.  The  statute  commences  to  run  when  the  party  having  color  of  title  begins 

payment  of  the  series  of  taxes;  and  the  bar  is  perfected  when  the  pay- 
ment of  that  series  of  taxes  (for  seven  years,)  undercolor  of  title,  is  com- 
plete. And  the  party  may  avail  himself  of  the  bar,  whether  he  is  sued 
whilst  in  or  out  of  possession.     Ibid.  376. 
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9.  It  would  seem  that  possession  of  the  land  during  the  whole  or  any  part  of 

the  seven  years,  was  unimportant  in  aid  of  the  bar.     Ibid.  t76. 

10.  The  statute  of  limitations  of  1849  runs  against  a  judgment  of  another 
State,  rendered  against  a  resident  thereof  who  had  there  died,  where 
letters  of  administration  have  not  been  taken  out  in  this  State,  within  the 
period  named  as  fixing  the  bar.     Van  Alstine  y.  Lemons,  394. 

LOST  PAPERS. 
See  Deeds,  7,  8,  9,  10. 

MAJORITY. 

1.  A  female  arrives  at  majority  at  eighteen  years  of  age.  Kesterv.  Stark, 
et  al.  328. 

MALICIOUS  MISCHIEF. 

1 .  A  party  may  be  convicted  and  fined  for  malicious  mischief,  in  wounding 
an  animal  while  trespassing  on  his  field.  The  fact  that  the  animal  was 
doing  damage  does  not  justify  injuring  or  wounding  it.  Snap  et  al.  v. 
The  People,  80. 

MANDAMUS. 

1.  After  notice  of  intention  to  make  application  for  a  mandamus,  ten  days' 
service  of  the  writ  is  sufficient.    People,  etc.  v.  Rickey,  405. 

MANUFACTURER. 
See  Vendor  and  Vendee. 

MECHANICS'  LIEN.  . 

1.  A  mechanics'  lien  only  extends  to  the  appurtenances  upon  the  premises 
sought  to  be  subjected  to  it.  Where  the  appurtenance  is  in  the  street^ 
and  not  upon  the  lot  (as  a  vault  under  a  sidewalk  adjacent  to  the 
building),  the  lien  does  not  reach  it.  Parmelee  et  al  v.  Hambleton  et  al. 
615. 

MESNE  PROFITS. 
See  Ejectment,  5. 

MINORS— MINORITY. 

1.  In  a  matter  relating  to  the  property  of  minor  children,  the  declarations  of 
their  mother  and  guardian,  made  prior  to  her  marriage,  may  be  offered 
in  evidence  in  a  suit  wherein  her  husband  is  a  party,  she  being  dead,  to 
establish  the  rights  of  such  minora.    Brush  et  al.  v.  Blanche rd,  31. 
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2.  In  a  controversy  arising  out  of  a  claim  of  property  on  the  part  of  minor 

children,  a  bill  in  chancery,  and  injunction,  and  the  orders  thereon  ap- 
pointing a  receiver,  etc.,  being  a  part  of  the  files  of  the  same  court,  and 
put  in  issue  by  the  pleadings,  may  be  admitted  as  competent  testimony, 
being  relevant  to  the  issue;  but  the  object  of  their  introduction  may  be 
defeated  by  the  instructions  of  the  court.     Ibid.  31. 

3.  Infant  defendants,  though  regularly  before  the  court,  must  be  protected 

by  a  guardian  ad  litem,  or  all  pi'oceedings  against  them  will  be  erro- 
neous.   McDanielet  al.  v.  Correll  et  al.  22. 

4.  The  minority  of  a  female  terminates  at  eighteen  years  of  age.    Kester  v. 

Starlc  et  al.  328. 

See  GuARDiXN  and  Ward,  2. 

MISTAKE. 
See  Administrator,  4. 

MORTGAGE. 

1 .  Where  a  bill  for  a  foreclosure  shows  that  the  mortgage  was  given  for  the 

entire  purchase  money,  no  part  of  which,  or  of  the  interest,  had  been 
paid,  and  that  the  value  of  the  premises  does  not  exceed  the  amount  due, 
and  they  are  but  a  slender,  and  the  only,  security  for  the  debt,  the  mort- 
gagors having  absconded,  a  strict  foreclosure  is  not  improper.  Wilson  et 
al.  V.  Geisler,  49. 

2.  Where  a  mortgage  of  a  vessel  provides  for  taking  possession,  not  only  in 

default  of  payment,  but  if  there  should  be  danger  of  losing  the  debt,  or 
a  part  of  it,  if  collection  should  be  delayed  until  the  time  limited  for  its 
payment  should  expire;  although  further  time  of  payment  should  be 
given  upon  a  new  note,  with  security,  upon  the  condition  that  certain 
suits  should  be  discontinued,  etc.,  and  the  vessel  run  in  a  particular  trade, 
and  her  earnings  applied  in  a  particular  manner;  yet,  as  the  mortgagee 
was,  by  the  mortgage,  constituted  sole  judge  as  to  the  time  when  he 
should  act,  and  the  crisis  having  in  his  opinion  arrived,  he  was  justified, 
.  notwithstanding  the  new  note,  and  the  other  conditions  accompanying  it» 
in  pursuing  his  remedy  under  the  mortgage ;  as  it  will  be  presumed  he 
did  not  intend  to  abridge  the  powers  granted  him  in  the  mortgage,  with- 
out a  consideration — which  does  not  appear  to  have  been  given.  No  ar- 
gument can  be  drawn  from  the  supposed  hardships  of  such  a  case;  if 
such  contracts  are  not  unconscionable,  or  do  not  originate  in  fraud,  or  are 
not  prohibited  by  law,  the  parties  must  be  bound  by  them.  Fox  v. 
Kitton,  519. 

3.  The  declarations  of  the  mortgagor,  that  he  would  not  act  upon  the  terms 

of  the  agreement  extending  time  to  him,  justified  the  mortgagee  in  act- 
ing promptly  against  the  vessel.     Ibid.  519. 
A .  Where  a  party  agrees  to  do  an  act  at  a  future  day,  and  before  the  day  ar- 
rives he  declares  he  will  not  keep  his  contract  or  do  the  act,  the  other 
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party  may  act  on  such  declaration,  and  bring  an  action  before  the  day 
arrives.    Ibid.  519. 

See  Chattel  Mortgage. 

MUNICIPAL  CORPORATIONS. 

1.  Where  the  act  authorizing  the  creation  of  a  municipal  corporation 
directs  that  the  government  of  the  locality  shall  be  vested  in  a  pres- 
ident and  four  trustees,  and  that  a  justice  of  the  peace,  elected  in  a  par- 
ticular manner,  shall  be  ex  officio  president — if  that  person  shall  not  be 
commissioned  and  enter  upon  the  duties  of  his  office  in  the  time  re- 
quired, the  act  becomes  inoperative,  and  the  inhabitants  of  the  locality 
owe  the  same  duties  to  the  prior  organization  that  they  previously  did. 
Haynes  v.  County  of  Washington,  66. 

Where  a  city  charter  confers  power  to  levy  and  collect  taxes  upon  all 
property  within  its  limits,  property  of  a  resident  having  its  actual  situs 
without  the  Umits  of  the  city  is  not  taxable.  Wilkey  v.  City  of  Pekin, 
160. 

See  Railroads,  12,  13. 

NEGLIGENCE. 

A  railroad  company  should  give  suitable  warning  of  danger  at  a  common 
road  crossing,  so  as  to  prevent  injury  to  others  as  far  as  possible;  but 
this  duty  does  not  justify  a  person,  at  such  a  crossing,  which  he  must 
know  to  be  a  place  of  danger,  from  omitting  any  proper  act  of  vigilance 
to  avoid  a  collision.  If  he  should  be  negUgent,  he  must  suffer  the  con- 
sequences, unless  the  other  party  has  been  guilty  of  misconduct  still 
more  gross  and  willful  than  his  own.  Chicago  and  Rock  Island  Railroad 
Company  v.  Still,  499. 

A  person  crossing  a  railroad  track,  who  could  have  seen  the  cars  approach, 
but  turned  his  back  to  that  direction,  and  had  his  ears  so  bandaged  that 
he  could  not  hear,  is  guilty  of  such  negligence  as  will  prevent  his  re- 
covery for  injuries,  unless  he  can  prove  a  greater  degree  of  negligence  on 
the  part  of  the  railroad  company.     Ibid.  499. 

See  Railroads. 

NEGROES. 

The  constitution  of  Ilhnois  prohibits  slavery;  therefore,  negroes  within  its 
jurisdiction  are  supposed  to  be  free.  Rodney  v.  Illinois  Central  Railroad 
Company,  42. 

The  State  of  Illinois,  being  an  independent  sovereignty.  wiU  determine  for 
itself  the  condition  of  aU  persons  within  its  territory;  subject  to  the  con- 
stitution of  the  United  States,  and  the  laws  made  under  the  authority  of 
that  instrument.     Ibid.  42. 
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3.  Slaveiy  is  the  creation  of  municipal  regulations  in  States  where  it  exists, 

and  such  regulations  have  no  extra-territorial  operation  or  binding  force 
in  another  sovereignty.     Ibid.  42. 

4.  The  laws  of  other  States  recognizing  slavery,  being  repugnant  to  the  laws 

and  policy  of  the  institutions  of  Illinois,  neither  the  law  of  nations  nor 
the  coraity  of  States  can  affect  the  condition  of  a  fugitive  in  Illinois,  so 
as  to  give  the  owner  any  property  in,  or  control  over  him,  by  force  of  any 
State  authority.     Ibid.  42. 

5.  The  remedy  in  matters  connected  with  fugitive  slaves,  is  to  be  found  under 

acts  of  Congress,  and  in  the  courts  of  the  United  States.    Ibid.  42. 

6.  Property  in  persons  being  repugnant  to  the  laws  and  constitution  of  Illi- 

nois, trover  cannot  be  maintained  for  the  recovery  of  a  person,  or  for 
satisfaction  for  the  loss.    Ibid.  42. 

NON-RESIDENTS. 

1.  In  chancery,  parties  who  are  non-residents  may  be  brought  within  the 
power  of  the  court  by  publication,  if  proper  steps  have  been  taken  to 
make  service  of  process.    McDaniel  et  al.  v.  Correll  et  al.  226. 

NUISANCE. 

1.  In  a  suit  under  a  city  ordinance,  for  selling  Hquor,  the  fact  that  the  Hquor 

was  owned  by  three,  only  two  of  whom  are  sued,  makes  no  objection  to  a 
recovery.  Such  an  action  is  in  the  nature  of  a  tort,  in  which  one  or 
more  of  the  offending  parties  may  be  sued.  Trustees,  etc.  v.  Holland  et 
al.  271. 

2.  Those  who  maintain  a  nuisance,  one  or  more,  are  liable  to  the  penalty. 

Ibid.  271. 

OFFICE— OFFICER. 

1.  When  the  legislative  will  can  be  ascertained,  from  different  enactments, 

they  should  be  so  construed  as  to  make  that  will  effective,  although  no 
express  language  is  used,  which  declares  such  legislative  will.     Wood  v. 
.   Blanchard,  38. 

2.  The  law-making  power  may  continue  or  create  an  office,  without  an  ex- 

press declaration  that  such  office  shall  be  continued  or  created,  if  the  in- 
tention to  do  so  is  manifested  by  requiring  official  acts  to  be  performed 
by  such  officer,  or  if  provision  is  made  by  filling  vacancies  in  such  office. 
Ibid.  38. 

See  Criminal  Law,  3. 

OFFICIAL  BOND. 

1.  A  bond  given  to  a  county  judge,  in  his  official  capacity,  without  a  condi- 

tion, is  void.    Patrick  et  al.  v.  Bucker,  428. 

2.  If  an  action  is  brought  upon  an  official  bond,  taken  by  the  county  judge, 

the  condition  must  be  set  out,  and  breaches  assigned.    Ibid.  428. 
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3.  Counts  upon  an  official  bond,  given  to  the  county  judge  and  his  succes  or 

in  office,  cannot  be  joined  with  a  count  upon  a  bond  to  that  officer,  in  his 
indi\ddual  capacity.     Ibid.  428. 

4.  Damages  should  be  assessed  upon  the  breach  of  an  official  bond  to  the 

county  judge,  upon  the  payment  of  which,  the  judgment  may  be  dis- 
chai-ged.     Ibid.  428. 

5.  In  bonds  given  to  the  county  judge  and  his  successor  in  office,  the  inser- 

tion of  the  name  of  the  judge  is  surplusage.     Ibid.  428. 

ORIGINAL  PAPERS. 
See  Bill  of  Exceptions,  1,  2. 

PARENT  AND  CHILD. 

1.  The  interest  of  a  posthumous  child  in  real  estate  will  not  be  divested  by  a 
decree  against  the  mother  and  others,  under  which  a  sale  was  made  to 
satisfy  a  debt  against  the  relatives  and  ancestor  of  such  child.  Detrick 
V.  Migait  ct  al.  146. 

PARTIES. 

1.  In  equity,  all  persons  who  have  any  substantial,  legal  or  beneficial  interest 

in  the  question  litigated,  or  who  may  be  materially  affected  by  the  de- 
cree to  be  rendered,  must  be  made  parties;  the  only  exception  is,  where 
the  parties  are  very  numerous  and  so  widely  scattered  that  their  names 
and  residences  cannot  be  ascertained  without  great  difficulty.  Prentice 
V.  Kimball,  320. 

2.  Where  the  want  of  proper  parties  to  the  suit  is  apparent,  advantage  should 

be  taken  of  it  by  demurrer  or  motion  to  dismiss,  if  not  patent  by  plea 
or  answer.     Ibid.  320. 

3.  Where  parties  are  omitted  who  are  merely  formal,  or  who  are  not  interest- 

ed in  the  merits  of  the  decision,  it  will  be  too  late  to  take  advantage  of 
it  at  the  hearing;  but  if  they  are  directly  interested  in  the  decree,  ad- 
vantage of  the  omission  may  be  taken  at  the  hearing,  or  on  appeal,  or 
on  error.    Courts  will,  ex  officio,  take  notice  of  such  omission,  and  rule 
accordingly.    Ibid.  320. 

See  Chancery,  8,  9,  10,  11,  12.    Partition,  3. 

PARTITION. 

1 .  Where  a  petition  for  partition  is  filed,  and  a  part  of  the  claimants  file  a 
bin  in  chancery,  asking  a  commission  of  partition,  making  especial  al- 
lowances for  certain  expenditures  made  to  improve  the  estate  sought  to  be 
partitioned,  it  was  shown  that  the  object  of  the  expenditure  was  not  to 
benefit  the  estate,  and  that  the  parties  who  made  the  expenditures  had 
enjoyed  the  fruits  of  them;  Held,  That  the  enjoyment  was  a  fair  set-oft" 
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to  the  improvements  made,  and  that  there  were  no  equities  presented 
requiring  especial  rehef.    Rowan  et  al.  v.  Eeed  et  al.  21. 

2.  If  a  proceeding-  for  partition  is  in  chancery,  it  must  have  all  who  are  in- 

terested in  the  property  made  parties,  so  that  the  partition,  when  made, 
shall  be  binding  upon  all  the  joint  owners,  without  having  the  title  dis- 
turbed by  subsequent  suits  by  new  parties,  claiming  a  share  in  the  part 
allotted  to  any  individual.     Kester  v.  Stark  et  al.  328. 

3.  If  the  proceeding  is  under  the  statute,  any  party  in  interest  may  inter- 

plead at  any  time  previous  to  the  final  disposition  of  the  case.  And  all 
orders  and  proceedings  may  be  altered  so  as  to  meet  any  new  facts  pre- 
sented by  new  parties.    Ibid.  328. 

4.  In  chancery,  in  this  State,  the  court  may  ascertain  the  equitable  interests 

of  the  respective  parties,  and  partition  the  premises  accordingly.  At 
law,  the  rule  is  different.     Gregory  and  Wife  v.  Gover  et  al.  608. 

See  Chancery. 

PAROL  CONTRACT. 

1.  A  lease  of  land  by  parol,  for  a  term  not  exceeding  one  year,  is  valid. 

Bull  V.  Grisicold,  631. 

2.  Growing  crops  are  personal  property,  and  subject  to  sale  by  parol  agree- 

ment.   Ibid.  631. 

PARTNERS  AND  PARTNERSHIP. 
See  Copartners. 

PAYMENT. 

1.  A  negotiable  note,  executed  by  a  debtor  in  settlement  of  his  debt,  to  a 
third  person,  at  the  instance  of  the  creditor,  or  to  the  creditor  himself,  is 
prima  facie  a  payment  of  the  original  debt.     S  mallei/  v.  Edei/,  207. 

PENALTY. 
See  Pleading,  2.    Supervisor.    Highways  and  Streets,  2. 

PLEADING. 

1.  In  ejectment  to  recover  a  town  lot,  in  the  description  of  which  the  name 

of  the  county  and  State  is  omitted,  there  will  be  a  want  of  jurisdiction 
in  the  Circuit  Court.    Minkhart  et  ux.  v.  Hankler,  47. 

2.  Under  the  school  law  of  1845,  in  order  to  recover  the  extra  interest  al- 

lowed, in  case  of  default  of  the  payment  of  school  money  borrowed, 
there  should  be  an  especial  averment  in  the  declaration  claiming  the  pen- 
alty.   Sexton  V.  School  Commissioner  of  Gallatin  County,  51 . 

3.  Where  several  persons,  their  associates,  heirs  and  assigns,  are  author- 

ized to  establish  a  ferry,  and  required  to  build  approaches    thereto, 
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and  to  have  the  same  open,  and  kept  and  maintained  for  public 
use,  by  a  certain  time,  and  in  a  particular  manner,  etc.,  -with  right 
to  charge  ferriage,  and  toll,  upon  certain  conditions  as  to  keeping  the 
same  in  repair,  a  corporation  not  being  created,  the  parties,  as  among 
themselves,  are  tenants  in  common  of  tha  property  and  franchises. 
Some  of  the  parties  being  absent,  those  who  are  present  may  main  - 
tain  an  action  in  indebitatus  assumpsit  against  their  co-tenants  or 
their  heirs,  for  money  necessarily  expended  in  the  preservation  of  their 
common  property  and  franchises,  and  a  special  request  to  pay  in  such  case 
need  not  be  proved,  but  may  be  implied  from  the  peculiar  relation  of  the 
pai"ties  and  the  beneficial  nature  of  the  acts  done.  Haven  et  al.  v.  Mehl- 
garien,  91. 

4.  The  defense  of  usury  must  be  pleaded  specially.    Partlow  v.  Williams  et  al. 

1.32. 

5.  There  is  no  necessity,  in  a  suit  brought  by  a  second  assignee  of  a  note 

(which  has  been  partially  paid)  to  allege  a  consideration  for  each  of  the 
indorsements ;  nor  is  it  necessary  to  specially  allege  non-payment  to  the 
respective  holders.  A  general  breach  is  sufficient.  Robertson  v.  Hamet, 
161. 

6.  A  plea  to  an  action  upon  a  promissory  note,  which  avers  that  a  part  of  the 

sum  included  in  the  note  as  the  consideration,  was  so  included  upon  the 
express  agreement  with  the  plaintiff  that  suit  should  not  be  brought  upon 
it  for  sixty  days,  which  time  had  not  elapsed,  is  good  as  showing  a  partial 
failure  of  consideration.     Hill  v.  Enders,  163. 

7.  A  plea,  which  avers  an  agreement  not  to  sue,  made  subsequent  to  the  note, 

would  be  bad.     Ibid.  163. 

8.  Where  a  contract  has  been  fully  executed,  and  nothing  remains  to  be  done 

under  it  but  the  payment  of  money,  which  the  defendant  is  to  do,  the 
plaintiff  may  recover  in  indebitatus  assumpsit  imder  the  common  counts. 
Lane  v.  Adams,  167. 

9.  A  promissory  note,  as  a  rule  of  pleading,  may  be  recovered  under  the  com- 

mon money  counts.     Ibid.  167. 

10.  Where  a  count  in  a  declaration  is  so  defective  that  a  judgment  thereon 
would  be  arrested,  it  may  be  disregarded,  or  judgment  thereon  may  be 
rendered  for  the  defendant.     Smalley  v.  Edey,  207. 

11.  A  judgment  rendered  for  defect  of  pleading,  is  not  a  judgment  on  the 
merits,  and  is  not  a  bar  to  another  action  upon  the  same  contract.  Ibid. 
207. 

12.  If  the  fiicts  stated  in  a  count,  being  admitted  or  proved,  will  not  entitle 
the  plaintiff  to  a  judgment,  a  judgment  for  defendant  would  not  bar  the 
plaintiff  from  suing  again  on  the  same  contract.    Ibid.  207. 

13.  In  an  action  of  covenant  on  a  lease  for  "an  entire  farm,"  if  the  lease 
oflfered  in  evidence  is  only  for  a  part  of  the  farm,  and  the  reservation  is 
not  noticed  in  the  declaration ,  the  variance  between  the  allegation  and 
proof  is  fatal;  the  plaintiff  might  recover  rent  for  the  parts  reserved. 
Baxter  v.  Knox,  267. 
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14.  The  safer  mode  of  pleading  in  such  a  case,  would  be  to  set  out  the  lease 
in  "  hcec  verba.''''    Ibid.  267. 

15.  Counts  in  debt  and  assumpsit  cannot  be  joined,  and  a  demurrer  to  a  plea, 
filed  in  such  a  case,  should  be  carried  back  to  the  declaration.  Judgment 
should  be  given  against  the  party  committing  the  first  fault  in  pleading. 
Adams  v.  Hardin,  273. 

16.  Our  statute  has  enlarged  the  remedy  by  replevin,  and  the  action  is  made 
transitory  and  no  special  venue  is  required.     Whisler  v.  Roberts,  274. 

17.  If  an  action  is  brought  upon  an  official  bond  taken  by  the  county  judge, 
the  condition  must  be  set  out,  and  breaches  assigned.  Patrick  et  al.  v. 
Eiicker,  428. 

18.  Counts  upon  an  official  bond,  given  to  the  county  judge  and  his  successor 
in  office,  cannot  be  joined  with  a  count  upon  a  bond  to  that  officer,  in  his 
individual  capacity.     Ibid.  428. 

19.  To  an  action  brought  upon  a  replevin  bond,  the  makers  of  the  bond  may 
plead,  that  plaintiff  ought  not  to  recover  more  than  nominal  damages, 
because  the  property  was  that  of  the  plaintiff  in  the  original  suit,  that  the 
merits  of  the  case  have  not  bsen  tried,  and  showing  why  they  were  not, 
etc.,  going  to  a  part  of  the  action  only,  showing  the  facts  on  which  the 
cause  was  tried;  and  such  plea  will  be  good,  under  the  statute  of  March 
1st,  1847,  entitled  "  An  Act  concerning  Practice."  Chinn  et  al.  v.  McCoy, 
use,  etc.  604. 

See  Promissory  Note,  6.    Scire  Facias. 

POSSESSION  OF  LAND. 

1.  Where  it  appeared  that  A,  and  B,  being,  in  the  year  1831,  the  owners  of 

two  town  lots,  conveyed  the  same  to  C,  to  hold  and  convey  for  the  pur- 
pose of  paying  certain  debts  due  from  A,  and  B,  to  C,  and  others;  thatC, 
the  same  year,  executed  a  power  of  attorney  to  D,  to  attend  to  the  trust 
duties  confided  to  C;  that  D,  with  the  knowledge  of  A,  B,  and  C,  sold 
and  conveyed  the  lots  to  E,  and  F,  in  his  own  name,  but  referring,  in  the 
deed,  to  his  power;  that  C,  received  the  purchase  money;  that  E,  con- 
veyed his  interest  in  the  lots  to  F,  and  G;  that  E,  and  F,  and  all  claim- 
ing under  them,  have  been  in  actual  possession  of  the  lots  since  1831, 
claiming  in  fee  simple;  it  was  held,  that  a  person  holding  the  legal  title, 
with  a  knowledge  of  the  foregoing  facts,  cannot  ovenide  the  equities  of 
the  holders  under  the  title  from  D;  the  adverse  possession  was  notice  of 
such  equities.    Prettyman  et  al.  v.  Wilkey  et  al.  235. 

2.  Although  the  actual  improvements  were  upon  but  one  of  the  two  lots,  yet, 

as  they  were  held  under  the  same  title  and  adjoined,  the  possession  was 
actual  of  both  lots  as  one  premises.     Ibid.  235. 

POSTHUMOUS  CHILD. 

1 .  The  interest  of  a  jwsthumous  child  in  real  estate  wiU  not  be  divested  by  a 
decree  against  the  mother  and  others,  under  which  a  sale  was  made  to 
satisfy  a  debt  against  the  relatives  and  ancestor  of  such  child.     Detrick 
V.  Migatt  et  al.  146. 
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PRACTICE. 

1.  It  is  for  the  court  to  decide,  as  a  matter  of  law,  what  are  the  letters  and 

figures  used  in  an  instrument  offered  in  evidence,  and  the  meaning  to  be 
attached  to  them;  and  also,  whether  the  instrument  offered  in  evidence 
varies  from  that  declared  on.    Rilei)  v.  Dickens,  29. 

2.  An  instruction  asked  for,  which  has  no  apphcation  to  the  case  proved,  is 

abstract,  and  should  not  be  given.     Ibid.  29. 
o.  After  an  issue  of  fact  is  made  up,  a  demurrer  to  a  replication  comes  too 
late,  is  irregulai*,  and  need  not  be  noticed.    Brush  et  al.  v.  Blanchdrd,  3L 

4.  If  a  judgment  is  for  more  damages  than  is  claimed  by  the  declaration,  it 
is  bad.     Oaks  v.  Ward  et  al.  46. 

•5.  Where  the  appellee,  on  appeal  from  a  judgment  of  a  justice  of  the  peace, 
has  not  been  served  with  process,  and  the  appeal  has  not  been  taken  ten 
days  before  the  sitting  of  the  court,  the  case  cannot  be  forced  to  trial. 
Hooper  and  Hay  v.  Smith,  53. 

6.  A  party  in  court  cannot,  as  a  general  rule,  force  his  adversary  to  act,  until 

he  is  himself  in  a  position  to  be  forced  to  proceed.     Ibid.  53. 

7.  The  appeUee  should  be  served  with  summons,  before  he  can  be  considered 

to  be  in  court  to  receive  its  judgment.     Ibid.  53. 

8.  When  a  capias  is  issued  from  a  county  where  a  party  is  indicted,  to  an- 

other county,  to  be  executed,  the  sheriff  making  the  arrest  is  a  proper 
person  to  take  the  recognizance  for  an  appearance  to  answer  the  indict- 
ment, and  the  cognizors  are  bound  to  perform  their  obligation.  Choate 
V.  The  People,  63. 

9.  Two  nihils  before  a  scire  facias  to  answer  to  a  recognizance,  are  sufficient 

to  give  the  court  jurisdiction,  and  to  authorize  a  judgment  and  execu- 
tion; and  it  is  not  necessary  to  send  the  process  to  the  county  where  the 
parties  reside.     Ibid.  63. 

10.  For  error  in  the  record  in  such  a  proceeding,  not  affecting  the  jmdsdiction 
of  the  court,  the  proper  remedy  is  by  writ  of  error,  and  not  by  bill  in 
chancery.     Ibid.  63. 

11.  Original  papers,  even  by  consent,  cannot  be  presented  in  the  Supreme 
Court,  as  a  part  of  a  bill  of  exceptions ;  unless  something  is  to  be  deter- 
mined by  an  inspection  of  them,  or  unless  the  papers  cannot  be  exhibited 
by  copy  so  as  to  present  the  point  of  law  raised  in  the  case ;  and  if  then 
presented,  the  originals  must  be  clearly  identified  by  the  bill.  Trustees 
of  Schools  y.  Welchley,  64. 

12.  Where  the  documents  are  lenghty,  or  relate  in  part  to  other  matters,  only 
the  material  parts  need  be  presented  in  the  record.    Ibid.  64. 

13.  The  Circuit  Court  can  correct  a  clerical  error,  made  in  copying  a  decree,  by 
supplying  an  omission,  which  was  evident  from  the  minutes  of  the  court; 
but  if  it  does  not  appear  that  it  was  the  intention  of  the  court  to  insert 
the  particular  clause  omitted,  the  proper  remedy  is  by  error  to  the  Supreme 
Court,  where  the  erroneous  decree  may  be  corrected.  Forqueret  al.  v.- 
Forquer,  68. 
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14.  A  judge,  on  the  trial  of  a  cause,  has  no  authority  to  afifect  or  change  the 
law,  as  stated  in  written  instructions,  by  any  expressions  not  in  writing. 
Ray  V.  "Wooters,  82. 

15.  A  decree  will  be  examined  and  considered  in  the  Supreme  Court,  if  it  states 
the  facts  proved,  and  the  points  upon  which  it  was  rendered  in  the  court 
below,  although  aU  the  evidence  is  not  set  out  in  the  record.  Moore  et 
al  V.  School  Trustees,  83. 

16.  If  the  facts,  or  any  of  them,  are  controverted,  either  party  may  take  a 
bill  of  exceptions.    Ibid.  83. 

17.  An  assessment  of  damages  in  a  case  by  the  clerk,  where  a  defendant 
abides  his  demurrer  to  the  declaration,  is  authorized.  Robertson  v. 
Hamet,  161. 

18.  The  proper  course,  on  default  in  performance  of  the  condition  of  a  recog- 
nizance, is  to  enter  a  judgment,  declaring  the  same  forfeited.  The  People 
V.  Witt  et  al.  169. 

19.  The  recognizance  of  record  and  judgment  of  forfeiture,  are  sufficient  evi- 
dence to  authorize  a  judgment  in  an  action  of  debt,  or  under  proper  aver- 
ments, upon  a  scire  facias.     Ibid.  169. 

20.  Where  a  count  in  a  declaration  is  so  defective  that  a  judgment  thereon 
would  be  arrested,  it  may  be  disregarded,  or  judgment  thereon  may  be 
rendered  for  the  defendant.     Smalley  v.  Edey,  207. 

21.  A  judgment  rendered  for  defect  of  pleading,  is  not  a  judgment  on  the 
merits,  and  is  not  a  bar  to  another  action  upon  the  same  contract.     Ibid 
207. 

22.  If  the  facts  stated  in  a  count,  being  admitted  or  proved,  wiU  not  entitle 
the  plaintiff  to  a  judgment,  a  judgment  for  defendant  would  not  bar  the 
plaintiff  from  suing  again  on  the  same  contract.     Ibid.  207. 

23.  In  a  case  for  divorce,  where  the  process  from  one  county  was  sent  to 
another  for  service  upon  defendant,  and  he  submits  to  the  jurisdiction 
by  filing  an  answer,  and  goes  to  trial,  a  motion  to  dismiss,  after  verdict, 
for  want  of  jurisdiction,  comes  too  late;  the  objection  is  a  dilatory  one, 

.  and  should  be  taken  before  trial.    Peeples  v.  Peeples,  269. 

24.  Objection  to  the  sufficiency  of  the  proof  of  an  ordinance,  should  be  taken 
at  the  trial  below;  it  is  too  late  when  taken  in  the  Supreme  Court. 
President  and  Trustees,  etc.,  v.  Holland  et  al.  271. 

25.  In  replevin,  the  affidavit  need  not  allege  that  the  property  claimed  was 
unlawfully  taken  or  detained.     Whisler  v.  Roherts,  276. 

26.  A  writ  of  attachment,  if  without  a  seal,  is  void.  Williams  v.  Vanmetre, 
293. 

27  An  interpleader,  claiming  property  attached,  if  unanswered,  will  be  taken 
to  be  true.    Ibid.  293. 

28.  A  judgment  should  not  be  taken  against  a  garnishee  without  filing  inter- 
rogatories for  him  to  answer;  or  without  taking  a  conditional  default, 
and  the  issuing  of  a  scire  facias  against  him.     Ibid.  293. 

29.  An  attachment  proceeding  does  not  abate  by  the  death  of  the  defendant. 
Davis  et  al.  v.  Day  et  al.  386. 
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30.  Damages  should  be  assessed  upon  the  breach  of  an  official  bond  to  the 
county  judge,  upon  the  pajmient  of  which  the  judgment  may  be  dis- 
charged.   Patrick  el  al.  v.  Eucker,  428. 

31.  Depositions  used  in  a  cause,  should  not  be  left  with  the  jury  when  they 
retire  to  agree  upon  a  verdict.    Ratvson  v  Curtiss  et  al.  456. 

32.  Where  an  action,  brought  in  the  name  of  one  person  for  the  use  of 
another,  is  appealed  from  a  justice's  to  the  Circuit  Court,  the  nominal 
plaintiff  (the  appellee  in  the  Circuit  Court),  must  be  properly  in  court 
before  a  judgment  can  be  rendered  in  the  case.  McCormick  v.  Fulton, 
etc.  571. 

33.  A,  for  the  use  of  B,  sued  C,  before  a  justice,  who  gave  judgment  by  de- 
fault, against  C;  the  latter  took  an  appeal  to  the  Circuit  Court;  the  sum- 
mons in  appeal  was  served  on  B,  only.  C,  withdrew  his  appearance  and 
was  defaulted;  and  a  procedendo  was  ordered  against  him.  Tliis  was 
erroneous.  A,  should  have  been  served,  or  his  appearance  should  have 
been  entered  before  the  case  was  heard.    Ibid.  571. 

34.  Where  a  note  has  been  specially  indorsed  to  a  certain  person,  and  no  in- 
dorsement is  made  by  that  person,  either  in  blank  or  otherwise,  the 
holder  of  the  note  cannot,  on  trial,  strike  out  the  name  of  the  special  in- 
dorsee and  insert  his  own.  If  proof  shall  be  made  that  the  special  in- 
dorsee has  parted  with  the  note  for  a  consideration,  and  that  the  holder 
has  it  rightfully,  then  it  would  seem  that  such  an  alteration  of  the  in- 
dorsement would  not  be  improper.    Porter  et  al.  v.  Cushtnan,  572. 

See  Recognizance,  7,  8. 

PRINCIPAL  AND  AGENT. 

1.  An  authority  to  draw,  accept  or  indorse  bUls  by  an  agent,  may  be  pre- 

sumed from  acts  of  recognition  in  former  instances;  but  these  acts  must 
be  known  to  the  party  setting  them  up,  if  he  intends  to  avail  himself  of 
such  authority ;  and  he  must  know  that  it  was  unrevoked.  Rawson  v. 
Curtiss  et  al.  456. 

2.  Where  parties  deal  with  an  agent  having  written  authority,  they  must  in- 

form themselves  of  its  extent  and  its  limitations.  Yet  the  principal  will 
be  bound,  if  he  causes  others  to  believe  the  powers  of  the  agent  to  be 
greater  than  the  written  authority  expresses.    Ibid.  456. 

PROBATE  COURTS. 

1.  Where  the  court  is  satisfied  that  a  will  is  a  forgery,  any  attempt  to  make 

probate  of  it  will  be  defeated.    Blattner  v.  Weis  et  al.  246. 

2.  Where  the  certificate  of  the  probate  of  a  wiU  in  a  foreign  State  shows 

that  it  was  executed  and  proved  according  to  the  laws  and  usages  of  such 
State,  and  such  certificate  is  conformable  to  our  statute,  the  will  may  be 
admitted  in  proof.  Tlie  probate  is  merely  evidence  of  the  right  confeiTed 
by  the  will.    Shephard  v.  Carriel,  313. 

3.  A  will,  executed  and  proved  in  another  State,  need  not  to  be  filed  in  the 

Probate  Court  of  our  State.    Ibid.  313. 

See  Heiks,  1,  2. 
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PROCESS. 

1.  Leave  to  amend  the  original  process  issued  out  of  the  Circuit  Court  will 
not  be  granted  in  the  Supreme  Comrt.    Hildreth  v.  Hough,  403. 

See  Chancery  8,  9,  10. 

PROMISE. 

1.  A  debt  barred  by  the  statute  of  limitations  is  an  existing  moral  obligation 

of  sufficient  validity  to  support  a  new  promise  based  upon  it,  in  avoid- 
ance of  the  bar.    Keener  v.  Crull  et  al.  189. 

2.  The  new  promise  may  arise  out  of  such  facts  as  identify  the  debt,  so  as  to 

determine  its  character  and  amount,  and  show  a  present  intention  and 
willingness  to  pay.  The  promise  must  be  made  to  the  party  seeking  its 
benefits,  or  to  some  one  authorized  to  act  in  his  behalf.     Ibid.  189. 

3.  A  promise  to  a  stranger  will  not  take  a  case  out  of  the  statute.    Ibid.  189. 

PROMISSORY  NOTE. 

1.  In  a  question  of  doubt,  as  to  the  intention  of  parties  in  describing  the 
amount  for  which  a  promissory  note  is  given,  it  is  proper  to  refer  to 
the  check-mark  or  figures  in  the  margia  of  a  note,  as  explanatory  of 
such  intention.  Tlie  check- mark  is  no  part  of  the  note,  and  is  only  to 
be  referred  to  as  a  circumstance.    Riley  v.  Dickens,  29. 

"^l.  In  an  action  against  A.  B.,  if  a  note  is  offered  in  evidence  signed  by 
him  and  C.  D.  &  Co.,  jointly,  it  will  be  evidence  to  sustain  the  action, 
where  the  bill  of  exceptions  does  not  purport  to  give  all  the  evidence, 
as  it  will  be  presumed,  in  such  case,  that  other  and  proper  proof  was 
adduced  to  show  that  the  note  was  the  several  note  of  A.  B.  Holmes  v. 
Sinclair,  71. 

3.  Where  the  personal  pronoun  is  used  in  the  body  of  a  note,  as  indicating  a 

sole  maker  of  it,  it  is  but  his  separate  note.    Ibid.  71. 

4.  An  instrument  purporting  to  be  a  promissory  note,  payable  to  one  of  two 

persons  in  the  alternative,  cannot  be  sued  oin  as  such.  Musselman  v. 
Oakes,  81. 

5.  In  order  to  sustain  a  plea  under  the  statute,  which  says  that  one  who  signs 

a  promissory  note  as  security,  etc.,  may  notify  the  holder  to  put  it  in  suit 
as  against  the  principal,  or  the  security  will  not  be  holden,  it  must  appear 
on  the  face  of  the  note  that  the  party  signed  it  as  security.  Payne  v. 
Webster,  103. 

6.  Where  a  note  was  given  whUe  the  interest  law  of  1849  was  in  force,  bear- 

ing ten  per  cent,  interest,  it  is  competent  for  the  maker  to  plead,  and  show, 
even  subsequent  to  the  passage  of  the  act  of  1857,  tha,t  the  note  was  not 
given  for  money  loaned,  and  thus  have  a  rebatement  of  the  interest  ex- 
ceeding six  per  cent.  Seegar  v.  Seegar,  121. 
'  *  an  action  upon  a  promissory  note,  given  for  a  mowing  machine,  which, 
it  is  said,  was  warranted  to  the  purchaser  as  a  good  machine,  etc., 
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it  IS  erroneous  to  instruct  the  jury  "that,  if  they  believe  the  contract 
was  rescinded,  or  the  warranty  of  the  machine  broken,  that  defendants 
would  be  entitled  to  recover  whatever  amount  they  may  have  paid  on 
the  purchase,"  since  the  machine  may  have  been  beneficial  to  defendants, 
or  the  defect  may  have  been  ununportant.  Morgan  et  al.  v.  Collins 
et  al.  126. 

8.  Where  a  note  or  obligation  is  payable  in  an  article  or  commodity  of  fluctu- 

ating value,  the  parties  may  stipulate  for  any  consideration  they  may 
choose  for  the  forbearance,  so  that  it  is  not  made  certain  that  the  payee 
must  pay  more  money,  or  a  greater  value,  than  that  for  which  the  instru- 
ment was  given,  and  legal  interest  thereon.  The  usury  laws  have  no 
application  to  such  a  case.    Partloiv  v.  Williams  et  al.  132. 

9.  Where  the  proof  shows  that  if  an  action  commenced  against  the  maker 

of  a  note  had  been  duly  prosecuted,  the  amount  might  have  been  re- 
covered of  him,  the  assignor  will  not  be  liable.  A  note  intended  to  be 
given  in  settlement  of  such  suit,  and  left  with  a  depositary,  who  has  no 
power  to  act  in  the  premises,  but  which  is  not  accepted,  is  not  the  just 
subject  of  an  action.     Curtis  etal.  v.  Gorman,  141. 

10.  There  is  no  necessity,  in  a  suit  brought  by  a  second  assignee  of  a  note 
(which  has  been  partially  paid),  to  allege  a  consideration  for  each  of 
the  indorsements;  nor  is  it  necessary  to  specially  allege  non-payment  to 
the  respective  holders.  A  general  breach  is  suiEcient.  Rohertson  v. 
Hamet,  161. 

11.  An  assessment  of  damages  in  euch  case  by  the  clerk,  where  a  defendant 
abides  his  demurrer  to  the  declaration,  is  authorized.     Ibid.  161. 

12.  A  plea  to  an  action  upon  a  promissory  note,  which  avers  that  a  part  of  the 
sum  included  in  the  note  as  the  consideration,  was  so  included  upon  the 
express  agreement  with  the  i  '  lintiifs  that  suit  should  not  be  brought 
upon  it  for  sixty  days,  which  time  had  not  elapsed,  is  good  as  showing 
a  partial  failure  of  consideration.    Hill  v.  Enders,  163. 

13.  A  plea  which  avers  an  agreement  not  to  sue,  made  subsequent  to  the 
note,  would  be  bad.     Ibid.  163. 

14.  A  promissory  note,  as  a  rule  of  pleadmg,  may  be  recovered  under  the 
common  money  counts.  Lane  v.  Adams,  167. 

15.  A  negotiable  note,  executed  by  a  debtor  in  settlement  of  his  debt,  to  a 
third  person,  at  the  instance  of  the  creditor,  or  to  the  creditor  himself,  is 
prima  facie  a  payment  of  the  oiiginal  debt.    Smalley  v.  Edey,  207. 

16.  A  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  is,  in  effect, 
a  promissory  note.    Laughlin  v.  Marshall,  390. 

17.  This  court  will  not  feel  authorized  to  disturb  the  finding  of  the  Circuit 
Court  as  to  a  question  of  diligence  in  the  presentation  of  certificates  of 
deposit  for  payment,  where  no  particular  facts  are  shown  to  impeach  the 
iihgence  of  the  holder.     Ibid.  390. 

18.  Where  a  note  has  been  specially  indorsed  to  a  certain  person,  and  no  in- 
dorsement is  made  by  that  person,  either  in  blank  or  otherwise,  the 
holder  of  the  note  cannot,  on  trial,  strike  out  the  name  of  the  special 
indorsee  and  insert  his  own.    If  proof  shall  be  made  that  the  special  in- 
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dorsee  has  parted  with  the  note  for  a  (ionsideration,  and  that  the  holder 
has  it  rightfully,  then  it  would  seem  that  such  an  alteration  of  the  in- 
dorsement would  not  be  improper.    PoHer  et  al.  v.  Cushman,  572. 

See  Bill  of  Exchange. 

PROTEST. 

1.  A  bill  of  exchange  is  properly  protested  for  non-payment  on  the  third  day 

after  that  appointed  for  payment  on  its  face.  Days  of  grace  are  allowed 
and  recognized.     Cook  v.  Renick,  598. 

2.  The  law  merchant,  included  within  the  common  law,  is  adopted  in  this 

State.    Ibid.  598. 

3.  The  service  of  notice  of  protest  at  the  post. office,  the  acceptor  being  post- 

master, is  sufficient,  although  not  personally  served.     Ibid.  598. 

PUBLIC  ACTS  AND  RECORDS. 
See  Records  and  Recorder. 

PUBLIC  ROADS  AND  BRIDGES. 
See  Township  Organization. 

PUBLIC  SALES. 

1.  The  notice  of  a  judicial  sale  of  property  should  specify  a  time,  or  the  hours 
within  which,  during  the  ordinary  business  hours  of  the  day,  when  it 
""    would  be  made;  which  should  be  at  some  public,  accessible  and  conve- 
nient place  for  bidders.     Trustees  of  Schools  v.  Snell,  156. 

RAILROADS. 

1.  Railroad  companies  are  common  carriers,  and,  as  such,  have  a  right  to 

restrict  their  liability,  by  such  contracts  as  may  be  specially  agreed  upon, 
they  still  remaining  liable  for  gross  negUgence  or  willful  misfeasance. 
Illinois  CentraJ  Railroad  Company  v.  Morrison,  136. 

2.  Where  A,  contracts  to  pay  a  certain  price  for  cars  to  cairy  four  hundred 

cattle,  and  delivers  a  part,  signing  a  contract  restricting  the  liability  of 
the  company,  it  will  be  presumed  that  other  persons,  who  delivered  the 
remainder  of  the  cattle,  acted  as  his  agents,  and  had  authority  to  sign 
similar  contracts.    Ibid.  136. 

3.  An  amendment  to  a  i-ailroad  charter,  which  authorizes  the  consolidation 

of  the  road  to  be  built  under  it,  with  any  other  intersecting  road,  and 
there  terminates  it,  is  not  such  an  alteration  of  the  project  as  will  excuse 
a  stockholder  from  paying  his  subscription  for  stock.  Sprague  v.  Illinois 
River  Railroad  Company,  174. 

4.  Any  amendment  of  such  a  charter,  as  affecting  the  liabilities  of  stock- 

holders, must  be  considered  with  a  view  to  the  profits  to  be  derived  from 
the  stock,  rather  than  any  incidental  advantage  to  be  otherwise  gained 
by  the  stockholder.    Ibid.  174. 
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-5.  The  common  benefit  to  all  the  stockholders,  rather  than  the  benefit  of  one 
or  a  few  of  them,  should  control  the  action  of  those  managing  the  enter- 
prise.    Ibid.  174. 

6.  An  appeal  will  lie  fr5m  the  assessment  of  commissioners,  appointed  under 

the  act  of  March  3rd,  1845,  relating  to  the  public  right  of  way,  or  in  cases 
where  the  condemnation  is  made  under  the  provisions  of  that  act,  by 
direct  reference  to  it.  Austin  et  al.  v.  Burlington  and  Quincij  Railroad 
Comjmmj,  310. 

7.  A  raih-oad  company  must  furnish  proper  facilities  for  procuring  tickets,  if 

it  intends  to  charge  extra  fare  where  tickets  are  not  procured.  And  if  a 
ticket  is  apphed  for  and  not  furnished,  that  fact  may  be  shown  by  the 
station  agent,  and  his  certificate  of  it  should  be  evidence  to  the  train 
conductor  of  the  fact  that  the  passenger  was  not  in  fault  for  not  having 
a  ticket.     St.  Louis,  Alton  <&  Chicago  Railroad  Company  v.  Dalhij,  353. 

8.  The  agents  of  a  corporation,  acting  under  instructions,  must  not  abuse  or 

exceed  them  by  excessive  beating;  if  they  do,  they  become  liable  to  the 
injm-ed  party.     Ibid.  353. 

9.  An  action  of  trespass,  for  assault  and  battery,  will  he  against  a  corpora- 

tion.   Ibid.  353. 

10.  A  person  occupying  the  position  of  superintendent,  attorney  for  a  com- 
pany, conductor  or  station  agent,  notoriously  and  openly,  will  be  pre- 
sumed to  have  been  duly  appointed  to  do  any  act  properly  pertaining  to 
such  position,  and  within  the  chartered  powers  of  the  corporation.  Ibid. 
353. 

11.  The  usual  remedy  for  excessive  beating  must  be  case,  and  not  trespass. 
If  a  servant  does  a  lawful  act,  in  an  unlawful  way,  case  would  still  be  the 
proper  remedy;  but  if  the  act  is  unlawful  in  itself,  trespass  will  he.  Ibid. 
353. 

12.  The  Legislature  has  the  constitutional  right  to  authorize  counties  and 
cities  to  aid  the  construction  of  railroads,  by  lending  their  credit,  or  by 
taking  stock.    Prettynian  v.  Supervisors  of  Tazewell,  406. 

13.  The  board  of  supervisors  have  authority,  under  the  act  which  authorizes 
counties  to  subscribe  for  stock  in  railroad  companies,  etc.,  to  call  an  elec- 
tion to  ascertain  the  will  of  the  people  in  that  behalf.     Ibid.  406. 

14.  Under  the  laws  incorporating  the  Tonica  and  Petersburgh  Eailroad  Com- 
pany, the  county  of  Tazewell  is  authorized  to  subscribe  more  than  one 
hundi-ed  thousand  doUars  in  aid  of  railroads.     Ibid.  406. 

15.  A  party  complaining  of  fraud  in  the  election,  must  do  so  in  apt  time;  if 
he  delays  until  others  have  acted,  upon  the  faith  that  the  county  will  aid 
the  construction  of  the  road,  he  will  be  too  late  in  an  attempt  to  enjoin 
the  county.     Ibid.  406. 

16.  ITie  certificate  of  the  proper  officer  as  to  the  result  of  the  election,  isprima 
facie  evidence  of  its  fairness;  but  this  certificate  may  be  impeache(i. 
Ibid.  406. 

17.  Bonds  to  be  issued  under  these  laws  should  bear  date  and  draw  interest, 
as  of  and  Irom  the  time  when  they  should  have  issued,  whether  the  issu- 
ance has  been  delayed  by  the  officers,  or  not.    Ibid.  406. 
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18.  The  principal  of  such  bonds  should  be  made  payable  in  the  county  where 
issued;  the  interest  may  be  payable  elsewhere.     Ibid.  406. 

19.  A  railroad  company  should  give  suitable  warning  of  danger  at  a  common 
road  crossing,  so  as  to  prevent  injury  to  others  as  far  as  possible;  but 
this  duty  does  not  justify  a  person,  at  such  crossing,  which,  he  must  know 
to  be  a  place  of  danger,  from  omitting  any  proper  act  of  vigilance  to 
avoid  a  collision.  If  he  should  be  negligent,  he  must  suffer  the  conse- 
quences, unless  the  other  party  has  been  guilty  of  misconduct  still  more 
gross  and  willful  than  his  own.  Chicago  and  Rock  Island  Railroad  Cotti- 
2)amj  V.  Still,  499. 

20.  Positive  evidence  as  to  the  fact  that  a  head  hght  was  burning,  or  that  a 
bell  or  whistle  was  sounding,  is  entitled  to  more  weight  than  negative 
evidence,  in  relation  to  such  facts.     Ibid.  499. 

21.  A  person  crossing  a  railroad  track,  who  could  have  seen  the  cars  approach, 
but  turned  his  back  to  that  direction,  and  had  his  ears  so  bandaged  that 
he  could  not  hear,  is  guUty  of  such  neghgence  as  will  prevent  his  re- 
coveiy  for  injuries,  unless  he  can  prove  a  greater  degree  of  negligence  on 
the  part  of  the  railroad  company.     Ibid.  499. 

22.  In  an  action  for  injuries  sustained  by  a  colHson  of  railroad  cars,  where 
two  companies  run  upon  the  same  track,  and  a  question  arises  as  to 
which  of  the  roads  is  in  fault,  the  running  time  of  trains  may  be  shown, 
by  other  proof  than  the  time  table  of  the  companies.  Chicago,  Burling- 
ton and  Quincy  Railroad  Company  v.  George,  510. 

A  person  not  a  physician  may  testify,  whether  it  was  necessary  for  a  party 
to  receive  medical  assistance,  and  the  length  of  time  such  assistance  was 
necessary.     Ibid.  510. 

24.  Carriers  of  passengers  for  hire,  are  bound  to  use  the  utmost  care  and  dil- 
igence in  providing  for  then*  safety.  But,  if  the  neghgence  of  the  pas- 
senger produces  the  injury,  without  the  fault  of  the  carrier,  the  carrier  is 
not  Uable.     Ibid.  510. 

2'.  Railroad  companies  must  adopt  proper  rules  for  the  running  of  trains, 
and  conform  to  them,  or  be  responsible  for  all  consequences.     Ibid.  510. 

26.  Instructions  not  based  upon  evidence,  should  not  be  given.     Ibid.  510. 

27.  The  time  at  which  trains  should  be  run,  maybe  proved  otherwise  than  by 
the  time  table.     Ibid  510. 

28.  Railroad  companies  are  common  carriers,  although  their  charters  do  not, 
in  so  many  words,  provide  that  they  shall  be.  Chicago  <&  Aurora  Rail- 
road Company  v.  Thompson,  578. 

29.  Bank  bills  are  not,  in  common  parlance,  included  in  the  plirase,  "  goods 
and  chattels,"  when  used  in  connection  with  insurance  companies  and 
transportation  by  land  or  water.     Ibid.  578. 

30.  Alleging  and  proving  that  a  railroad  company  is  a  common  carrier  of 
"goods,  freight,  etc.,"  does  not  estabhsh  it  to  be  a  common  carrier  of 
bank  bills.     Ibid,  578. 

01.  Authority  to  receive  goods  and  freight  does  not  imply  power  to  receive 
bank  bills  at  the  ordinary  tariff  for  the  risk.     Ibid.  578. 
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32.  If  common  carriers  are  to  be  held  as  insurers,  they  must  be  treated  with 
good  faith;  and  conceahnent,  artifice,  or  suppression  of  truth,  would 
equally  reheve  the  insurer  and  common*carrier  from  liability.     Ibid.  578. 

33.  Common  carriers  are  not  liable  for  the  loss  of  money  packed  among  other 
goods  in  a  box  in  such  a  way  as  to  deceive  and  mislead  them.  If  to  be 
held  liable,  they  should  be  told  of  the  contents.    Ibid.  578. 

RECOGNIZANCE. 

1.  When  a  capias  is  issued  from  a  county  where  a  party  is  indicted,  to  an- 

other county,  to  be  executed,  the  sheriff  making  the  arrest  is  a  proper 
person  to  take  the  recognizance  for  an  appearance  to  answer  the  indict- 
ment, and  the  cognizors  are  bound  to  perform  their  obhgations.  Choaie 
Y.  The  People,  63. 

2.  A  recognizance  taken  by  a  justice  of  the  peace  for  the  appearance  of  a 

party,  when  certified,  approved  and  dehvered  to  the  clerk  of  the  Circuit 
Court,  becomes  a  record  of  such  court.  The  People  v.  Watkins  et  al. 
117. 

3.  A  plea  of  nil  debet  to  a  scire  facias  upon  a  recognizance,  is  not  a  good  plea; 

the  matter  is  a  record,  and  imports  absolute  verity,  and  no  averment  can 
be  taken  against  it.     Ibid.  117. 

4.  A  plea  which  avers  the  death  of  a  principal  in  the  recognizance,  ijaust,  in 

order  to  make  it  good,  state  the  time  of  his  death.     Ibid.  117. 

5.  The  proper  qualification  of  a  justice  before  whom  a  recognizance  is  taken, 

or  his  conduct  at  the  investigation,  in  refusing  a  change  of  venue,  cannot 
be  inquired  into  upon  a  scire  facias.    Ibid.  117. 

6.  A  judgment  of  forfeiture  upon  a  recognizance  is  not,  in  this  State,  for  a 

sum  of  money;  it  is  followed  by  a  scire  facias,  calling  upon  the  sureties 
to  know  why  judgment  should  not  be  awarded  against  them  for  the 
amount  of  the  recognizance,  to  be  followed  by  execution.     Ibid.  117. 

7.  The  proper  course,  on  default  in  performance  of  the  condition  of  a  recog- 
••  ■  ■   nizance,  is  to  enter  a  judgment,  declaring  the  same  forfeited.     The  Peo- 
ple V.  Witt  et  al.  169. 

8.  The  recognizance  of  record  and  judgment  of  forfeiture,  are  sufficient  evi- 

dence to  authorize  a  judgment  in  an  action  of  debt,  or,  under  proper 
averments,  upon  2b  scire  facias .     Ibid.  169. 

9.  The  surrender  of  the  principal  in  a  recognizance,  by  his  surety,  and  the 

discharge  of  the  surety,  does  not  release  the  principal  from  the  effect  of 
a  forfeiture  of  his  recognizance.     Weese  v.  The  People,  643. 

10.  A  judgment  upon  a  forfeiture  of  recognizance,  that  the  people  recover 
the  amount  specified,  and  which  then  awards  a  scire  facias  to  show  cause 
why  judgment  and  execution  should  not  be  had  on  the  recognizance,  al- 
though declaring  more  than  is  usual  on  a  judgment  of  forfeiture,  is  not 
a  final  recovery.    Ibid.  643. 

See  Bail,  1,  2.    Practice,  8,  9. 
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RECORDS  AND  RECORDER. 

1.  A  mistake  by  the  recorder   in  recording  a  deed,  by  misdescribing  the 

premises  in  his  record,  does  not  make  the  deed  void,  as  against  a  subse- 
quent purchaser  or  judgment  creditor  without  notice.  Merrick  v.  Wal- 
lace, 486. 

2.  The  certificate  of  the  recorder  upon  a  deed,  giving  the  date  when  and  the 

page  where  recorded,  is  presumptive  evidence  that  the  deed  was  so  re- 
corded; and  testimony  of  the  strongest  kind  is  required  to  destroy  its 
efiect.    Ibid.  486. 

3.  An  alteration  of  a  public  record  cannot  deprive  an  innocent  party  of  the 

benefit  of  it,  as  originally  made.     Ibid.  486. 

4.  A  party  performs  his  duty  by  leaving  his  deed  for  record  with  the  proper 

ofiicer.  The  mistakes  or  faults  of  the  officer  do  not  affect  his  rights. 
Ibid.  486. 

5.  The  record  of  a  deed,  describing  the  premises  by  an  impossible  sectional 

number,  is  sufficient  to  put  a  party  purchasing  from  the  same  grantor 
upon  inquiry — and  may  amount  to  netice  of  a  prior  grant.     Ibid.  486. 

6.  In  an  action  upon  a  foreign  record,  it  is  not  a  variance  to  declare  for  f  l,- 

667.86,  if  the  evidence  shows  that  the  damages  were  assessed  at  fl,- 
65-^33,  and  that  plaintifi's  should  recover  their  said  damages  and  costs, 
taxed  at  $13.53.  Defendant's  costs  do  not  go  to  the  plaintiff,  and  ai-e 
no  part  of  the  judgment.     Iglehart  v.  Hohart  et  al.  637. 

7.  A  memorandum,  which  was  probably  made  by  the  clerk  for  his  conven- 

ience, and  which  does  not  disturb  the  judgment,  will  not  be  regarded. 
Ibid.  637. 


See  Bill  op  Exceptions,  1,  2. 


REPLEVIN. 


In  replevin,  the  afiidavit  need  not  allege  that  the  property  claimed  was 
unlawfully  taken  or  detained.     Whisler  v.  Roberts,  274. 

Our  statute  has  enlarged  the  remedy  by  replevin,  and  the  action  is  made 
transitory  and  no  special  venue  is  required.     Ibid.  274. 

When  the  testimony  is  conflicting,  and  there  are  no  facts  in  the  case  to 
guide  the  court,  it  will  be  presumed  that  the  jury,  having  superior  op- 
portunities for  doing  so,  properly  weighed  the  testimony.     Ibid.  274. 

A  mortgagee  of  personal  property,  (where  the  mortgage  does  not  provide 
that  the  mortgagor  may  retain  possession,)  may,  if  he  gets  possession 
peaceably,  retain  the  property,  unless  other  liens  upon  it  had  intervened, 
while  the  mortgagor  was  in  possession.     Ibid.  274, 

If  A,  executes  a  chattel  mortgage,  stipulating  that  he  may  retain  posses- 
sion of  the  property,  and  afterwards,  and  before  the  debt  becomes  due, 
sells  it  to  B,'  who  agrees  to  pay  the  mortgage  debt,  and  B,  before  the 
debt  matures,  mortgages  the  same  property  to  0,  who  assigns  to  D;  the 
first  mortgagee  taking  possession  of  the  property  about  the  time  the 
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mortgage  assigned  to  D,  matures.  In  an  action  of  replevin  to  recover 
the  mortgaged  goods,  brought  byD,  held,  that  as  the  assigned  mortgage 
was  given  when  the  possession  in  B,  was  consistent  with  it,  and  the  se- 
cured mortgagee  having  full  notice  of  the  fact,  not  being  imposed  upon 
by  the  possession  in  B,  that  a  verdict  in  favor  of  the  first  mortgagee, 
giving  him  the  property,  should  not  be  disturbed.  Van  Pelt  v.  Knight 
et  al.  535. 
6.  To  an  action  brought  upon  a  replevin  bond,  the  makers  of  the  bond  may 
plead,  that  plaintiff  ought  not  to  recover  more  than  nominal  damages, 
because  the  property  was  that  of  the  plaintiff  in  the  original  suit,  that 
the  merits  of  the  case  have  not  been  tried,  and  showing  why  they  were 
not,  etc.,  going  to  a  part  of  the  action  only,  showing  the  facts  on  which 
the  cause  was  tried;  and  such  plea  will  be  good,  under  the  statute  of 
March  1st,  1847,  entitled  "An  Act  concerning  Practice."  CMnn  et  al.v. 
McCoy,  use,  etc.  604. 

See  Fees  and  Fee  Bills. 

RIGHT  OF  WAY. 

1.  An  appeal  will  lie  from  the  assessment  of  commissioners,  appointed  under 

the  act  of  March  3rd,  1845,  relating  to  the  public  light  of  way,  or  in 
cases  where  the  condemnation  is  made  under  the  provisions  of  that  act, 
by  direct  reference  to  it.  Austin  et  al.  v.  Belleville  and  Illinoistoum 
Sailroad  Co.  310. 

2.  Where  A,  in  a  conveyance  of  land  to  B, — part  of  a  quaiier  section — re- 

serves to  himself  and  his  heirs,  forever,  the  use  of  an  alley  twenty-five 
feet  wide,  from  a  road  to  a  river,  jointly  with  B;  and  A,  in  the  convey- 
ance of  another  part  of  the  same  quartier  section  to  C,  also  conveys  all 
his  right  and  interest  to  the  said  lane;  it  is  held  that  the  reservation  is 
only  of  a  joint  use  of  the  lane  to  A,  and  his  heirs,  and  is  a  personal  right 
in  A,  irrespective  of  his  domicil,  and  is  in  gross,  and  not  to  be  granted 
over  to  another.     Garrison  v.  Budd,  558. 

SALE. 
See  Vendor  and  Vendee. 

SCHOOL  FUND  AND  LANDS. 

1.  Under  the  school  law  of  1845,  in  order  to  recover  the  extra  interest  al- 

lowed, in  case  of  default  in  the  payment  of  school  money  borrowed, 
there  should  be  an  especial  avewnent  in  the  declaration  claiming  the  pen- 
alty.    Sexton  V.  School  Commissioner,  51. 

2.  The  school  trustees  of  townships  are  the  proper  parties  to  bring  suit,  in 

their  corporate  name,  in  relation  to  the  school  lands.  Moore  et  al.  v. 
School  Trustees,  83. 

SCIRE  FACIAS. 

1.  Two  nihils  before  a  scire  facias  to  answer  to  a  recognizance,  are  sufficient 
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to  give  tlie  court  jurisdiction,  and  to  authorize  a  judgment  and  execu- 
tion; and  it  is  not  necessary  to  send  the  process  to  the  county  where  the 
parties  reside.     Choate  v.  The  People,  63. 

2.  A  recognizance  taken  by  a  justice  of  the  peace  for  the  appearance  of  a 

party,  when  certified,  approved  and  delivered  to  the  clerk  of  the  Circuit 
Court,  becomes  a  record  of  such  court.  The  People  v.  Watkins  et  al. 
117. 

3.  A  plea  of  nil  debet  to  a  scire  facias  upon  a  recognizance,  is  not  a  good 

plea;  the  matter  is  a  record,  and  imports  absolute  verity,  and  no  aver- 
ment can  be  taken  against  it.     Ibid.  117. 

4.  A  plea  which  avers  the  death  of  the  principal  in  the  recognizance,  must, 

in  order  to  make  it  good,  state  the  time  of  his  death.     Ibid.  117. 

5.  The  proper  quahfication  of  a  justice  before  whom  a  recognizance  is  taken, 
•    or  his  conduct  at  the  investigation,  in  refusing  a  change  of  venue,  can- 
not be  inquired  into  upon  a  scire  facias.     Ibid.  117. 

6.  A  judgment  of  forfeiture  upon  a  recognizance  is  not,  in  this  State,  for  a 

sum  of  money;  it  is  followed  by  a  scire  facias,  calling  upon  the  sureties 
to  know  why  judgment  should  not  be  awarded  against  them  for  the 
amount  of  the  recognizance,  to  be  followed  by  execution.    Ibid.  117. 

7.  A  judgment  upon  a  forfeiture  of  recognizance,  that  the  people  recover  the 

amount  specified,  and  which  then  awards  a  scire  facias  to  show  cause 
why  judgment  and  execution  should  not  be  had  on  the  recognizance,  al- 
though declaring  more  than  is  usual  on  a  judgment  of  forfeiture,  is  not  a 
final  recovery.     Weese  v.  The  Peop>le,  643. 

See  Recognizance,  7,  8.    Garnishees,  1. 

SECURITY  FOR  COSTS. 

1 .  A.  party  who  takes  an  appeal  from  the  decision  of  a  justice  of  the  peace, 
cannot  compel  the  appellee  and  plaintiff  to  give  security  for  costs.  Camp- 
hell  V.  Giblin,  54 

SERVICE  OF  PROCESS. 
See  Sheriff's  Return. 

SET-OFF. 

1 .  An  amount  not  due,  claimed  as  a  set-off  to  a  former  suit,  and  not  allowed, 
may,  after  it  becomes  due,  be  recovered.     Crabtree  v.  Welles,  55. 

SHERIFF'S  RETURN. 

1 .  A  return  of  an  oflBcer  to  an  execution,  is  not  simply  his  indorsement  upon 
the  process,  but  is  the  actual  placing  of  it  in  the  ofiice  from  which  it  is 
issued.  UntU  then  he  may  change  the  indorsement,  and  afterwards, 
only  by  permission  of  the  court.    Nelson  et  al.  v.  Cook,  440. 
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SLAVES  AND  SLAVERY. 

1.  The  constitution  of  Illinois  prohibits  slavery;  therefore,  negroes  within 

its  jui-isdiction  are  supposed  to  be  free.  Rodney  v.  Illinois  Ceniral  Bail- 
road  Comjyany,  42. 

2.  The  State  of  Illinois,  being  an  independent  sovereignty,  will  determine 

for  itself  the  condition  of  all  persons  within  its  territory;  subject  to 
the  constitution  of  the  United  States,  and  the  laws  made  under  the  au- 
thority of  that  instrument.     Ibid.  42. 

3.  Slavery  is  the  creation  of  municipal  regulations  in  States  where  it  exists, 

and  such  regulations  have  no  extra-territorial  operation  or  binding  force 
in  another  sovereignty.     Ibid.  42. 

4.  The  laws  of  other    States  recognizing  slavery,  being  repugnant  to  the 

laws  and  poUcy  of  the  institutions  of  Illinois,  neither  the  law  of  nations 
nor  the  comity  of  States  can  affect  the  condition  of  a  fugitive  in  Illinois, 
so  as  to  give  the  owner  any  property  in,  or  control  over  him,  by  force 
of  any  State  authority.     Ibid.  42. 

5.  The  remedy  in  matters  connected  with  fugitive  slaves,  is  to  be  found  under 

acts  of  Congress,  and  in  the  courts  of  the  United  States.     Ibid.  42. 

6.  Property  in  persons  being  repugnant  to  the  laws  and  constitution  of  Illi- 

nois, trover  cannot  be  maintained  for  the  recovery  of  a  person,  or  for 
satisfaction  for  the  loss.    Ibid.  42. 

SPECIAL  TERMS  OF  COURT. 
See  Circuit  Court. 

STATUTE  OF  FRAUDS. 

1 .  Where  one  person  enters  into  a  simple  contract  with  another  for  the  ben- 

efit of  a  third  person,  the  third  person  may  maintain  an  action  for  a 
breach  of  such  contract;  such  contract  is  not  within  the  statute  of  frauds. 
Brown  v.  Strait  et  al.  88. 

2.  A  verbal  agreement,  made  in  October,  1856,  by  which  a  party  agreed  to 

lease  his  faiin  for  one  year,  to  commence  on  the  first  of  March,  1857,  and 
terminate  on  the  same  day  in  1858,  is  void,  under  our  statute  of  frauds 
and  perjuries.     Olt  v.  Lohnas  et  al.  576. 

STOCK-HOLDERS. 
See  Corporations,  1,  2,  3. 

SUPERVISORS. 

1.  An  action  to  recover  a  penalty  under  the.  16th  section  of  the  road  law  of 
1845,  for  destroying  a  bridge,  should  be  brought  either  in  the  name  of 
the  County  Commissioners,  or  of  the  Board  of  Supervisors.  County  of 
McDonotigh  v.  Markham  et  al.  149. 
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2.  The  legislature  has  the  constitutional  right  to  authorize  counties  and  cities 

to  aid  the  construction  of  raih-oads,  by  lending  their  credit,  or  by  taking 
stock.    Prettyman  v.  Supervisors  of  Tazewell,  406. 

3.  The  board  of  supervisors  have  authority,  under  the  act  which  authorizes 

counties  to  subscribe  for  stock  in  raihoad  companies,  etc.,  to  call  an  elec- 
tion to  ascertain  the  will  of  the  people  in  that  behalf.     Ibid.  406. 

4.  Under  the  laws  incorporating  the  Tonica  and  Petersburg  RaUroad  Com- 

pany, the  county  of  Tazewell  is  authorized  to  subscribe  more  than  one 
hundred  thousand  dollars  in  aid  of  railroads.     Ibid.  406. 

5.  A  party  complaining  of  fraud  in  the  election,  must  do  so  in  apt  time;  if 

he  delays  until  others  have  acted,  upon  the  faith  that  the  county  will  aid 
the  construction  of  the  road,  he  will  be  too  late  in  an  attempt  to  enjoin 
the  county.     Ibid.  406. 

6.  The  certificate  of  the  proper  officer  as  to  the  result  of  the  election,  is  prima 

facie  evidence  of  its  fairness;  but  this  certificate  may  be  impeached. 
Ibid.  406. 

7.  Bonds  to  be  issued  under  these  laws  should  bear  date  and  draw  interest, 

as  of  and  from  the  time  when  they  should  have  issued,  whether  the  is- 
suance has  been  delayed  by  the  officers,  or  not.    Ibid.  406. 

8.  The  principal  of  such  bonds  should  be  made  payable  in  the  county  where 

issued;  the  interest  may  be  payable  elsewhere.    Ibid.  406. 

SUPREME  COURT. 

1.  This  court  will  not  disturb  the  finding  of  the  Circuit  Court  or  of  the  jury, 

upon  the  facts,  unless  the  finding  is  clearly  vrrong.  French  v.  Lowry, 
158. 

2.  Where  the  evidence  justifies  a  verdict,  a  case  wiU  not  be  disturbed  upon 

the  facts  alone.    Illinois  Central  Railroad  Company  v.  Hays,  166. 

3.  The  Supreme  Court  has  no  control  over  the  Governor  of  the  State  to 

compel  him  to  perform  any  pubhc  duty.  The  People  ex  rel.  v.  Bissell, 
229. 

4.  By  the  consent  of  the  Governor,  the  court  might  adjudicate  questions  sub- 

mitted to  it;  but  it  does  not  possess  the  right  to  exercise  coercive  powers 
over  the  Executive.     Ibid.  229. 

5.  Objoction  to  the  sufficiency  of  the  proof  of  an  ordinance,  should  be  taken 

at  the  trial  below;  it  is  too  late  when  taken  in  the  Supreme  Court. 
President  and  Trustees,  etc.  v.  Holland  et  al.  271. 

6.  When  the  testimony  is  conflicting,  and  there  are  no  facts  in  the  case  to 

guide  the  court,  it  wiU  be  presumed  that  the  jury,  having  superior  op- 
portunities for  doing  so,  properly  weighed  the  testimony.  Whisler  v. 
Roberts,  274. 

7.  The  Supreme  Court  wiU  look  behind  a  printed  statute  to  the  journals,  to 

ascertain  whether  it  had  a  legal  existence.  Prescott  v.  Trustees  of 
Canal,  324. 

8.  Where  parties  in  a  proceeding  in  chancery  go  to  trial,  treating  the  cause 

as  at  issue,  where  a  replication  had  not  been  filed,  the  Supreme  Court 
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■will  consider  the  cause  as  if  the  issue  were  complete.    Starh  et  ux.  v. 
Hillibert,  344. 

9.  If  a  party  has  joined  in  the  errors  assigned,  he  cannot  have  an  appeal  dis- 

missed  because  the  record  should  have  been  brought  to  the  Supreme 
Court  by  writ  of  en-or,  instead  of  by  an  appeal.     Boltony.  McKinley,  406. 

10.  After  notice  of  intention  to  make  application  for  a  mandamus,  ten  days' 
service  of  the  writ  is  sufficient.    People  v.  Rickey,  405. 

11.  A  writ  of  error,  and  not  by  appeal,  is  the  proper  mode  of  bringing  a  ques- 
tion before  the  Supreme  Court,  in  reference  to  taxation  of  costs  upon  a 
fee  bill  replevied.    Smith  v.  Coats,  405. 

12.  Unless  the  finding  of  a  jury  is  clearly  and  palpably  against  the  weight  of 
evidence,  this  cOurt  vsdll  not  disturb  it.    Archdale  v.  Moore  et  al.  565. 

13.  "Where  a  special  term  is  ordered  in  court,  the  order  of  appointment  need 
not  be  set  out  in  the  records  to  show  that  such  special  term  is  regular. 
Cook  V.  Renick,  598. 

14.  The  presumption  of  law  is  in  favor  of  the  regularity  of  the  terms  of  courb 
but  this  may  be  rebutted,  by  affiiTnative  proofs,  or  by  showing  that  the 
judge  was  required  by  law  to  be  elsewhere,  holding  another  court.  Ibid. 
598. 

15.  Although  the  question  propounded  to  witness  was  proper,  and  his  answer 
should  have  been  pei-mitted  by  the  court,  yet,  if  that  witness  and  other 
witnesses  have  testified  to  the  same  fact,  the  case  will  not  be  reversed 
because  of  the  error,  in  not  allowing  the  witness  to  answer  the  particular 
question.    Bull  v.  G-riswold,  631. 

SURETY. 

1.  In  order  to  sustain  a  plea  under  the  statute,  which  says,  that  one  who 

signs  a  promissory  note  as  security,  etc.,  may  notify  the  holder  to  put  it 
in  suit  as  against  the  piincipal,  or  the  security  will  not  be  holden,  it  must 
appear  on  the  face  of  the  note,  that  the  party  signed  it  as  security.  Payne 
'   V.  Webster,  103. 

2.  The  sun-ender  of  the  principal  in  a  recognizance,  by  his  surety,  and  the 

discharge  of  the  surety,  does  not  release  the  principal  from  the'effect  of  a 
,  forfeiture  of  his  recognizance.     Weese  v.  The  People,  643. 

TAXES  AND  TAXATION. 

1.  "Where  a  city  charter  confers  power  to  levy  and  collect  taxes  upon  all  prop- 

erty within  its  hmits,  property  of  a  resident  having  its  actual  situs  with- 
out the  limits  of  the  city  is  not  taxable.     Wilkey  v.  City  of  Pekin,  160. 

2.  The  place  or  situs  of  a  vessel  is  the  place  of  its  registration  and  port  from 

which  it  regularly  departs  and  returns.     Ibid.  160. 
See  Limitation,  1,'  2,  3. 

TAX  TITLE. 
See  Claim  and  Color  of  Title.    Limitation,  1,  2,  3. 
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TENANTS  IN  COMMON. 

1.  Where  several  persons,  their  associates,  heirs  and  assigns,  are  authorized 
to  estabhsh  a  ferry,  and  required  to  build  approaches  thereto,  and  to  have 
the  same  open,  and  kept  and  maintained  for  public  use,  by  a  certain  time, 
and  in  a  particular  manner,  etc.,  with  right  to  charge  ferriage  and  toll, 
upon  certain  conditions  as  to  keeping  the  same  in  repair,  a  corporation 
not  being  created,  the  parties,  as  among  themselves,  are  tenants  in  com- 
mon of  the  property  and  franchises.  Some  of  the  parties  being  absent, 
those  who  are  present  may  maintain  an  action  in  indebitatus  assumpsit 
against  their  co-tenants  or  their  heirs,  for  money  necessarily  expended  in 
the  preservation  of  their  common  property  and  franchises,  and  a  special 
request  to  pay  ia  such  case  need  not  be  proved,  but  may  be  impUed  from 
the  peculiar  relation  of  the  parties  and  the  beneficial  nature  of  the  acts 
done.    Haven  et  al.  v.  Mehlgarien  et  al.  91. 

TERMS  OF  COURT. 
See  Circuit  Coubt. 

TITLE. 

1.  A  title  acquired  under  an  execution  issued  after  the  death  of  the  defendant, 

is  not  prima  facie  void;  it  becomes  so  upon  the  proof  of  the  fact  of  the 
death.    Finch  et  al.  v.  Martin  et  al.  105. 

2.  A  biU  is  good  which  seeks  to  avoid  titles  that  have  no  connection  with  each 

other,  if  both  bills  are  united  in  the  same  hands.    Ibid.  105. 

TOWNS  AND  CITIES. 

1.  -In  a  suit  under  a  city  ordinance,  for  selHng  liquor,  the  fact  that  the  liquor 
was  owned  by  three,  only  two  of  whom  are  sued,  makes  no  objection  to  a 
recovery.  Such  an  action  is  in  the  nature  of  a  tort,  in  which  one  or  more 
of  the  offending  parties  may  be  sued.     Trustees,  etc.  v.  Holland,  271. 

See  Railroads,  12. 

TOWNSHIP  ORGANIZATION. 

1.  An  overseer  of  highways,  under  township  organization,  cannot,  of  his  own 

motion,  institute  suits,  and  bind  the  towii  for  the  payment  of  costs.  -The 
overseer  should  make  the  complaint  to  a  justice,  who  should  docket  the 
suit  in  the  name  of  the  town,  which  is  the  proper  plaintiff.  Gardner  v. 
Town  of  Chambersburgh,  99. 

2.  If  an  appeal  should  be  taken  in  such  a  case,  the  bond  should  be  executed 

by  the  supervisor,  in  the  name  of  the  town;  and  the  town  would  then  be- 
come responsible.    Ibid.  99. 

TRESPASS. 

1.?  Smart  money  may  be  awarded  in  an  action  of  trespass  to  personal  prop- 
erty, if  it  was  willful.    Bull  v.  Griswold,  631. 
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2.  If  a  trespasser  cuts  wheat,  he  cannot  deduct  from  its  value  his  labor  -while 

trespassing;  but  the  plaintiff  should  recover  as  if  himself  had  performed 
the  whole  labor  of  harvesting.    Ibid.  631. 

3.  If  standing  crops  are  sold  by  parol,  the  possession  is  in  the  vendee,  until 

it  is  time  to  harvest  them.    Ibid.  631. 

4.  In  an  action  for  trespass  to  land,  where  the  issue  presented  is,  whether  the 

fence  removed  was  or  was  not  in  a  highway,  it  is  erroneous  to  instruct 
the  jury  so  as  to  take  from  their  consideration  the  evidence  which  went 
to  establish  the  fact  that  the  fence  was  in  the  highway.  Marcy  v. 
Tmjlor,  634. 

5.  Any  person  may  remove  a  fence  erected  across  a  highway,  without  being 

guilty  of  a  trespass.    Ibid.  634. 

See  Execution,  3.    Malicious  Mischief,  1. 

TRUSTS  AND  TRUSTEES. 

1.  A  guardian  or  trustee  may,  in  a  peaceable  manner,  take  the  property  of  a 

ward  or  other  principal;  and  if  money  has  been  converted  into  goods, 
they  may  be  taken  in  the  same  manner,  so  long  as  the  goods  can  be 
identified.  An  abuse  of  a  trust  can  confer  no  rights  on  a  party  abusing 
it,  or  those  claiming  in  privity  with  him.    Brush  et  al.  v.  Blanchard,  31 . 

2.  The  school  trustees  of  townships  are  the  proper  parties  to  bring  suit,  in 

their  corporate  name,  in  relation  to  the  school  lands.  Moore  et  al.  v. 
School  Trustees,  83. 

3.  Where  land  was  purchased  for  the  benefit  of  several  judgment  creditors, 

vmder  proceedings  by  attachment,  it  wiU  be  held  by  the  purchaser,  as 
trustee  for  each,  in  proportion  to  the  respective  amounts  of  the  judg- 
ments. But  if  the  creditors  have,  as  between  themselves,  acted  upon  a 
different  basis  of  division,  and  partition  has  been  adjudged  upon  such 
basis,  none  but  the  creditor  who  has  lost  by  consenting  to  accept  less  by 
the  partition  than  his  appropriate  share,  can  complain  of  it.  Gregorii 
and  Wife  v.  Gover  et  al.  608. 

TWO  MILL  TAX. 

1 .  A  bond  or  certificate  issued  under  the  authority  of  the  second  section  of 
the  Act  of  1847,  after  the  same  begins  to  draw  interest,  is  entitled  to  a 
distributive  share  of  the  fund  created  by  the  two  mill  tax,  provided  for 
in  the  fifteenth  article  of  the  constitution.     The  People  v.  Dubois,  223. 

USURY. 

1 .  Where  a  note  or  obligation  is  payable  in  an  article  or  conunodity  of  fluc- 
tuating value,  the  parties  may  stipulate  for  any  consideration  they  may 
choose  for  the  forbearance,  so  that  it  is  not  made  certain  that  the  payee 
must  pay  more  money,  or  a  greater  value,  than  that  for  which  the  instru- 
ment was  given,  and  legal  interest  thereon.  The  usury  laws  have  no  ap- 
plication to  such  a  case.    Partlow  v.  Williams  et  al.  132. 
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2.  The  defense  of  usury  must  be  pleaded  specially.    Ibid.  132. 

3.  Where  money  is  due  and  payable,  if  the  creditor  agrees  to  forbear  for  one 

year,  and  in  consideration  thereof  the  debtor  agrees  to  pay  twenty  per 
cent.,  it  is  a  usurious  agreement — and  that,  whether  the  debtor  had  or 
not  previously  agreed  to  pay  the  creditor  whatever  interest  the  creditor 
might  have  to  pay  for  other  money  in  consideration  of  his  forbearance  to 
the  debtor.    Shirletj  v.  Welti/,  623. 

4.  To  give  a  greater  rate  of  interest  than  that  allowed  by  the  statute  on  a 

pre-existing  debt,  for  an  extension  of  time  for  its  payment,  is  within  the 
statute,  and  usurious.    Ibid.  623. 

VARIANCE. 
See  Evidence,  13. 

VERDICT. 

1 .  Unless  the  finding  of  a  jury  is  clearly  and  palpably  against  the  weight  of 
e\idence,  this  court  will  not  disturb  it.     Archdale  v.  Moore  et  al.  565. 

VENDOR  AND  VENDEE. 

1.  Where  a  manufacturer  vends  his  own  articles,  there  is  an  impHed  war- 

ranty that  they  are  manufactm-ed  in  a  workmanlike  manner;  it  is  other- 
wise, if  he  is  only  a  vendor;  in  that  case,  if  there  is  neither  fraud  nor 
warranty,  the  purchaser  buys  at  his  peril.  Archdale  v.  Moore  et  al. 
565. 

2.  If  a  purchaser  directs  as  to  the  manufacture   of  an  article,  the  manufac- 

turer is  not  then  held  hable  as  such  for  the  workmanship.     Ibid.  565. 

WARRANTY. 

1.  Where  a  manufacturer  vends  his  own  articles,  there  is  an  implied  war- 

ranty that  they  are  manufactured  in  a  workmanlike  manner;  it  is  other- 
wise, if  he  is  only  a  vendor;  in  that  case,  if  there  is  neither  fraud  nor 
waiTanty,  the  purchaser  buys  a,t  his  peril.  Archdale  v.  Moore  et  al. 
565. 

2.  If  a  purchaser  directs  as  to  the    manufacture  of  an   ai^ticle,  the  manu- 

facturer is  not  then  held  liable  as  such  for  the  workmanship.  Ibid. 
565. 

WILLS  AND  TESTAMENTS. 

1.  In  Illinois,  where  the  statute  makes  the  husband  and  wife  heirs  to  each 
other,  when  there  is  no  child  or  descendant  of  a  child,  in  the  absence  of 
facts,  arising  subsequent  to  marriage,  showing  an  intention  to  die  testate, 
a  revocation  of  a  will  made  by  the  husband  prior  to  his  marriage,  by 
which  he  disposed  of  his  whole  estate  without  making  any  provision  in 
contemplation  of  the  i-elations  arising  out  of  his  mai'riage,  will  be  pre- 
sumed. Tyler  v.  Ti/ler  et  al.  151. 
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2.  A  devise,  witli  the  condition  that  the  devisee  shall  not  many  until  he  or 

she  arrives  at  the  age  of  twenty-one,  is  lawful;  and  a  violation  of  it, 
after  notice,  will  be  held  to  have  forfeited  the  estate  devised.  Such  a  de- 
vise is  one  with  a  condition  subsequent.  Shackelford  et  ux.  v.  Hall  et  al. 
212. 

3.  But  the  violation  of  such  a  condition  will  not  work  a  forfeiture  of  the  es- 

tate against  the  devisee,  if  the  devisee  was  also  heir  at  law,  unless  it 
plainly  appears  that  the  devisee  had  been  expressly  notified  of  the  con- 
dition upon  which  the  devise  depended.     Ibid.  212. 

4.  Where  the  court  is  satisfied  that  a  will  is  a  forgery,  any  attempt  to  make 

probate  of  it,  will  be  defeated.     Blattner  v.  Weis  et  al.  246. 

5.  The  declarations  of  the  sole  legatee  under  a  will,  are  proper  evidence  to 

show  that  it  is  a  forgeiy.     Ibid.  246. 

6.  Where  the  certificate  of  the  probate  of  a  will  in  a  foreign  State,  shows 

that  it  was  executed  and  proved  according  to  the  laws  and  usages  of 
such  State,  and  such  certificate  is  conformable  to  our  statute,  the  will 
may  be  admitted  in  proof.  The  probate  is  merely  evidence  of  the 
right  confeiTcd  by  the  will.     Shephard  v.  Carriel,  313. 

7.  A  will,  executed  and  proved  in  another  State,  need  not  be  filed  in  the  Pro- 

bate Court  of  our  State.     Ibid.  313. 

8.  Where  a  husband,  by  will,  devised  to  his  wife,  for  her  sole  use  and  benefit, 

all  his  personal  property,  also,  "to  have  and  to  hold,  during  her  natural 
life,  the  land  that  I  now  own  and  reside  on,  to  occupy  and  to  use  the 
said  land,  in  the  same  way  as  it  would  be  lawful  for  her  to  do,  if  the 
title  were  full  and  complete  in  her;"  he  also  further  devised,  to  take  ef- 
fect at  the  death  of  his  wife,  two  other  tracts,  part  and  parcel  of  the 
land  on  which  he  resided,  to  the  children  of  two  of  his  nephews,  by 
metes  and  bounds,  and  then  proceeded,  "and  the  land  not  included  in 
the  above  bequest,  I  give  and  bequeath  to  my  dearly  beloved  wife,  to 
dispose  of,  at  her  death,  to  any  person  she  may  think  best  to  live  with  her 
and  take  care  of  her;"  the  only  land  owned  by  the  devisor  being  the 
homestead,  it  was  held,  that  a  deed  in  fee  simple,  by  the  wife,  of  this 
land,  another  party  being  then  in  possession,  could  only  take  effect  upon 
her  death,  and  that  she  could  not  dispose  of  her  Life  estate.  PulliamY. 
Christ  I/,  331. 

WITNESS. 

1.  A  witness   should  not    be  permitted  to  characterize  a  paper  as  a  letter 

of  credit;  the  paper  should  be  produced,  or  proper  steps  taken  to  have 
it  produced,  before  its  contents  can  be  estabUshed  orally.  (A  letter 
of  credit  described,  and  its  character  specified.)  Rawson  v.  Curtiss  et  al. 
456. 

2.  The  owner  of  lost  baggage  may  be  a  witness  to  prove  the  contents  of  a 

trunk  and  the  value  thereof;  provided  there  is  no  other  person  who  can 
make  such  proof.    Parmelee  et  al.  v.  McNulti/,  556. 
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3.  Where  a  party  examines  a  witness  as  to  a  conversation,  the    opposing 

party  can  only  examine  the  witness  upon  the  conversation  about  the  same 
subject-matter;  but  not  about  a  conversation  upon  a  different  subject,  not 
related  to  the  primary  conversation,  Chicago  and  Aurora  Railroad  Com- 
pany V.  Thompson,  578. 

4.  The  jury  is  bound  to  take  as  evidence  the  testimony  of  an  unimpeached 

witness.  But  a  witness  may  be  impeached  by  other  witnesses,  by  his 
manner  of  testifying,  his  feelings  towards  the  parties,  inconsistency  in 
his  statements,  his  want  of  intelligence,  or  the  want  of  means  of  know- 
ing the  facts  of  which  he  testifies.    Rankin  v.  Crow,  626. 

5.  Although  the  question  propounded  to  witness  was  proper,  and  his  answer 

should  have  been  permitted  by  the  court,  yet,  if  that  witness  and  other 
vritnesses  have  testified  to  the  same  fact,  the  cause  will  not  be  reversed 
because  of  the  error  in  not  allowing  the  witness  to  answer  the  particular 
question.    Bull  v.  Griswold,  631. 

WRIT. 

1.  A  writ  of  attachment,  if  without  a  seal,  is  void.     Williams  v.  Vanmetre, 
293. 

WRIT  OF  ERROR. 
See  Ekrob. 
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